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THE INTERPRETATION OF TREATIES BY THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE! 


By CHARLES CHENEY HYDE 


Hamilton Fish Professor of International Law and Diplomacy, Columbia 
University 


The pages that follow embody the fruits of an examination of the work of 
the Permanent Court of International Justice as an interpreter of treaties. 
For sake of clearness and simplicity the pertinent cases are dealt with in a 
few familiar groups. 

I 


RESPECT FOR ‘‘ PLAIN TERMS”’ 


In the case of the S.S. Wimbledon, decided on June 28, 1923, the court was 
confronted with the problem whether the provisions of Article 380 of the 
Treaty of Versailles to the effect that ‘‘The Kiel Canal and its approaches 
shall be maintained free and open to the vessels of commerce of all nations 
at peace with Germany on terms of entire equality,” should be construed to 
impose an obligation on Germany, the territorial sovereign, serving to pre- 
vent her in 1921 from forbidding access to the canal of a British merchant- 
man under French charter carrying a cargo of war material destined for 
Poland at a time when the treaty of peace between that state and Russia 
had not been ratified. The court reached an affirmative conclusion, declar- 
ing that the terms of Article 380 were “‘categorical’”’ and “‘give rise to no 
doubt’’; that under the new régime of the treaty, Germany could defend 
herself against her enemies by refusing access to their vessels; that if con- 
ditions of access to the canal were to be modified in the event of a conflict 
between two Powers remaining at peace with the German Empire, “the 
treaty would not have failed to say so,” and that “this omission was no 
doubt intentional.” The court declared that this conclusion appeared with 
still greater force from a comparison of the wording of Article 380 with that 
of other provisions to be found in another part (Part XII) of the treaty con- 
cerning other internal navigable waterways of the German Empire; and it 
concluded that the provisions relating to the Kiel Canal (in Articles 380 and 
following) were ‘therefore, self-contained,” and that if they needed to be 
supplemented and interpreted by the aid of the articles from Part XII of the 
treaty, they would lose their “raison d’étre.’”’ That Germany had been 
obliged to submit to an important limitation of the exercise of sovereign 


1A French translation appears in Revue de Droit International for January, 1930. 
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rights in respect to the canal was acknowledged by the court, a fact which it 
announced was ‘‘a sufficient reason for the restrictive interpretation, in case 
of doubt, of the clause which produces such a limitation.”” The court de- 
clared, however, that it felt “obliged to stop at the point where the so-called 
restrictive interpretation would be contrary to the plain terms of the article 
and would destroy what has been clearly granted.”? Here was hardly a 
conflict between “plain terms”’ and extrinsic evidence at variance therewith. 
Such slight evidence as Germany offered was not deemed by the court to 
establish the fact that the contracting parties sought to attach a narrower 
signification to the language employed in Article 380, and was not discussed 
in the judgment.’ Two other considerations to which the court saw fit 
to advert, may have influenced its view; first, that no obligation of Germany 
as a neutral would have been violated by allowing the Wimbledon to have 
access to the Kiel Canal; and secondly, that the German Government at the 
time of the Wimbledon incident had not claimed the right to close the canal 
to ships of war of belligerent states at peace with Germany. 

Messrs. Anzilotti and Huber in their vigorous dissenting opinion concluded 
that the clauses relating to the Kiel Canal contemplated only a régime ap- 
plicable to normal circumstances, that is to say, a state of peace, without 
affecting the rights and duties of neutrality. They declared that for the 
purpose of interpreting treaties, ‘‘account must be taken of the complexity 
of interstate relations and of the fact that the contracting parties are inde- 
pendent political entities.” While agreeing that “when the wording of a 
treaty is clear its literal meaning must be accepted as it stands, without 
limitation or extension,” they declared it to be equally true that the words 
have no value except in so far as they express an idea, and that 


It must not be presumed that the intention was to express an idea 
which leads to contradictory or impossible consequences or which, in the 
circumstances, must be regarded as going beyond the intention of the 
parties. The purely grammatical interpretation of every contract, 
and more especially of international treaties, must stop at this point.‘ 


They declared that engagements affecting the rights of a state as regards 
war between third states could “‘never be assumed,” and that this was ‘‘so 
essential a right’’ that, in case of doubt, treaty stipulations could not be 
interpreted as limiting it, even though they did not conflict with such an 
interpretation. These considerations were said to apply with particular 
force to “perpetual provisions without reciprocity which affect the interests 
of third states.”’5 

? Publications of the Permanent Court of International Justice, Series A, No. 1, pp. 24-25. 

? See oral argument of M. Basdevant, with respect to circumstances leading up to the 
drafting of the articles relating to the Kiel Canal. Publications of the Permanent Court of 
International Justice, Series C, No. 3, Vol. I, 212-214. Cf. statement in argument of M. 
Schiffer, id., 342. 

‘ Publications of the Permanent Court of International Justice, Series A, No. 1, p. 36. 

5 It was declared that the words of Article 380 “‘nations at peace with Germany”’ by no 
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Messrs. Anzilotti and Huber laid stress upon the fact that if Article 380 
should be taken in its “strictly literal sense,” it would follow that Germany 
as a belligerent, would have to allow the canal to be free and open to the 
vessels of neutral nations, since such vessels would belong to nations at peace 
with Germany. They declared that “an obligation of this kind is hardly 
conceivable without a corresponding obligation on the part of the states with 
which Germany was at war to respect the right of free passage through the 
canal.” Moreover, they stated that where contracting states had under- 
taken, as in the conventions relating to the Suez and Panama Canals, to 
leave open a maritime waterway in time of war, they had taken care to 
ensure respect for it during that period ‘‘as being a matter of supreme im- 
portance.” The omission of a provision of such a kind they declared to be 
“difficult to understand”’ if it were true that the Treaty of Versailles was 
intended to institute a régime similar to that established by the conventions 
relating to the Suez and Panama Canals. That the status of the Kiel Canal 
was rather to resemble “that of internal navigable waterways of interna- 
tional concern”’ was, moreover, a conclusion drawn from the correspondence 
exchanged on the subject between the contracting parties.® 

The difference between the views of the majority and those of Messrs. 
Anzilotti and Huber was not one as to the admissibility of evidence. The 
former did not oppose the submission or consideration of evidence extrinsic 
to the treaty in contradiction of a “plain meaning.’’’ It was not intimated 
that such an issue existed. The majority was, however, unwilling to agree 


means necessarily meant ‘‘that states which are not at war with her are entitled to avail 
themselves in all possible circumstances of the provisions of Article 380 and the following 
articles; they rather mean that a state of peace is the condition upon which the application of 
these provisions is dependent.’’ Adverting to the other provisions of the section of the 
treaty concerning the Kiel Canal, it was said that none of the impediments which Germany 
might place upon the movement of vessels related to measures which she might take in the 
capacity of a belligerent or neutral Power, so that ‘‘the alternative has to be faced of acknowl- 
edging either that Germany is not entitled in this capacity to take any special measures, or 
that in this respect her freedom of action has not been limited by the treaty.” Jd., p. 38. 

Again, Messrs. Anzilotti and Huber did not feel that a comparison with provisions of 
Part XII (Articles 321-327) of the treaty justified the inference that through the provisions 
of articles dealing with the Kiel Canal Germany had lost the right of taking such measures 
as might be ‘indicated by circumstances in time of war.’’ Id., p. 39. 

6 p. 40. 

7 See oral argument of M. Basdevant, Publications of the Permanent Court of Interna- 
tional Justice, Series C, No. 3, Vol. 1, 197, and 198 (citing Vattel, Le Droit des Gens, Vol. II, 
Chap. 17, paragraph 263, and Geffcken, in his remarks on Heffter, in Le Droit International de 
? Europe, 4th French ed., par. 95, p. 214); also M. Basdevant’s language at p. 246, where he 
declared: ‘‘The text is absolutely clear; it needs no interpretation but a natural one, a logical 
one, made according to common sense. A restrictive interpretation is not possible; any 
restrictive interpretation would be in contradiction with the plain meaning of the text, and 
would introduce changes into it which would be in contradiction with the purpose of the 
article.” 

Cf. Oral argument of M. Schiffer, id., p. 315-316. 
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that, in the light of the circumstances to which it adverted, a ‘plain 
meaning ”’ should be subordinated to the considerations on which Messrs. 
Anzilotti and Huber laid stress in ascertaining the sense in which the par- 
ticular terms of the treaty were employed. The latter felt it to be incon- 
ceivable that the contracting parties would have agreed to establish a war- 
time régime for the Kiel Canal restricting the freedom of the territorial 
sovereign without specific provisions declaratory of such an understanding. 
The majority was, however, of opinion that the language of the text pointed 
to such a design which should not, therefore, be frustrated by an argument 
based upon the scope and nature of the sacrifice which full respect for the 
language would entail. Those considerations, in view of all the attendant 
circumstances, were subordinated to the character of the terms employed. 

In the case productive of the second advisory opinion as to the competence 
of the International Labor Organization in regard to international regulation 
of the conditions of labor of persons engaged in agriculture, the court found 
itself confronted with the argument that the establishment of that organiza- 
tion involved an abandonment of rights derived from national sovereignty, 
and that its competence should not, therefore, be extended by interpreta- 
tion. The court responded that while there might be some force in this 
argument, ‘‘the question in every case must resolve itself into what the 
terms of the treaty actually mean,” and that it was from that point of view 
that the court proposed to examine the question.® It was added that “‘the 
treaty must be read as a whole,” and its meaning not determined merely 
from particular phrases which, if detached, might be interpreted in more 
than one sense. Proceeding, accordingly, along such lines, it was concluded 
that the relevant portions of the treaty were without ambiguity and the 
competence of the Labor Organization established thereby. The court 
took a similar stand in the course of its thirteenth advisory opinion regarding 
the competence of the International Labor Organization to regulate, inci- 
dentally, the personal work of the employer.’® 

In the tenth advisory opinion, the court was called upon to determine 
what meaning and scope should be attributed to the word ‘‘established”’ 
(“établis’’) in Article 2 of the Convention of Lausanne of January 30, 1923, 
regarding the exchange of Greek and Turkish populations; and also what 
conditions should be fulfilled by persons described in that article under the 
name of ‘“‘Greek inhabitants of Constantinople,” in order that they might be 
considered as ‘“‘established”’ (‘‘établis’’) under the terms of the convention 


* See Mémoire of the French Government, of June 13, 1922, Publications of the Permanent 
Court of International Justice, Series C, No. 1, p. 540, 542; also Oral argument of M. de 
Lapradelle, id., 153, pp. 174-175. 

* Publications of the Permanent Court of International Justice, Series B, Second Advisory 
Opinion, rendered Aug. 12, 1922, p. 23. 

10 See Publications of the Permanent Court of International Justice, Series B, No. 13, p. 
22. This opinion was rendered on July 23, 1926. 
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and exempt from compulsory exchange.!!' The Turkish Government con- 
tended that the significance of the word should be ascertained by reference to 
Turkish legislation. The court adverted to the fact that the principal reason 
asserted in support of this contention was the claim that ‘“‘ a contrary solu- 
tion would involve consequences affecting Turkey’s sovereign rights.’ The 
court declared in response that it was ‘“‘impossible to admit that a convention 
which creates obligations of this kind, construed according to its natural 
meaning, infringes the sovereign rights of the high contracting parties.’’”” 
Other reasons why the court found it necessary to reject the Turkish theory 
are noted later. It suffices here to observe that the scope of the Turkish 
obligation under the treaty in question was not deemed to be governed by 
the circumstance that close regard for the “natural meaning”’ of the text 
(deemed also for other reasons noted later as unambiguous and “‘self-con- 
tained’’) might produce a result at variance with the legislative policy of the 
Turkish state. 

In the course of the seventh advisory opinion on the question concerning 
the acquisition of Polish nationality, the court was called upon to interpret 
Article 4 of the Minorities Treaty signed in behalf of the Principal Allied and 
Associated Powers and Poland, on June 28, 1919.4. The question concerned 
the conditions of habitual residence within specified territory which had to 
be met by parents of persons of certain nationalities who were born there, in 
order to enable the latter to attain Polish nationality. In explaining its 
conclusions, the court said: 


The court’s task is clearly defined. Having before it a clause which 
leaves little to be desired in the nature of clearness, it is bound to apply 
this clause as it stands, without considering whether other provisions 
might with advantage have been added to or been substituted for it. 


It should be observed, however, that before uttering these words, the court 
announced several distinct reasons why it could not accept the Polish inter- 
pretation of the treaty to the effect that only those could claim Polish 


1 This opinion was rendered on Feb. 21, 1925. Publications of the Permanent Court of 
International Justice, Series B, No. 10. 

12 It was said in this connection: “‘ As the court has already had occasion to point out in its 
judgment in the case of the Wimbledon, ‘the right of entering into international engage- 
ments is an attribute of state sovereignty.’ In the present case, moreover, the obligations 
of the contracting states are absolutely equal and reciprocal.” Jd, p. 21. 

13 Publications of the Permanent Court of International Justice, Series B, No. 7. The 
opinion was rendered on Sept. 15, 1923. 

4 The first paragraph of Article 4 of the Minorities Treaty was as follows: 

“Poland admits and declares to be Polish nationals ipso facto and without the requirement 
of any formality persons of German, Austrian, Hungarian or Russian nationality who were 
born in the said territory of parents habitually resident there, even if at the date of the com- 
ing into force of the present treaty they are not themselves habitually resident there.” 
Id., p. 13. 

Td., p. 20. 
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nationality whose parents were habitually resident in the territory which had 
become Polish both on the day of the coming into force of the treaty (Janu- 
ary 10, 1920), and on the day of the birth of the individual.'* The court was 
of opinion that Article 4 of the treaty referred only to the habitual residence 
of the parents at the date of the birth of the persons concerned. 

In the eleventh advisory opinion, rendered on May 16, 1925, the court had 
occasion to pass on the nature and scope of Poland’s right to establish a 
postal service within the port of Danzig in consequence of a convention con- 
cluded at Paris, between the Free City of Danzig and Poland on November 
9, 1920, and a supplementary agreement signed at Warsaw on October 24, 
1921.17 In so doing the court called attention to the contention urged in 
behalf of Danzig that Poland’s postal rights constituted a grant in deroga- 
tion of the postal monopoly of Danzig, and must be strictly construed in 
favor of Danzig. In response the tribunal declared that in its opinion: 


The rules as to a strict or liberal interpretation of treaty stipulations 
can be applied only in cases where ordinary methods of interpretation 
have failed. It is a cardinal principle of interpretation that words 
must be interpreted in the sense which they would normally have in 
their context, unless such interpretation would lead to something un- 
reasonable or absurd.!® 


The court took pains, however, to add that its construction of the provisions 
in question was “not only reasonable,” but also “supported by reference to the 
various articles taken by themselves and in their relation one to another.” 
It should be noted also that these conclusions were not in conflict with 
any evidence deemed to establish a different design on the part of the con- 
tracting states. The court appears to have been influenced by the rather 
simple arrangements and unrestricted provisions for the postal service to be 
operated by Poland and by the obvious needs of that service. 


16 Thus it was declared by the court that the Polish assertion was in contradiction of the 
terms of the provision which it claimed to interpret, and was not supported by the precedents 
supplied by international practice; that it imposed a useless condition not to be found in any 
treaty of annexation previously concluded; that the inquiry which it prescribed would be 
arbitrary, especially in view of the first paragraph of Article 4 of the treaty. 

See also, Oral argument of M. Schiffer and documents cited by him, in Publications of the 
Permanent Court of International Justice, Series C, No. 3, Vol. I, pp. 819-822. 

17 Publications of the Permanent Court of International Justice, Series B, No. 11, p. 7. 

18 Td., p. 39. 

19Jn the course of its fourth advisory opinion, rendered Feb. 7, 1923, in respect to the 
dispute between France and Great Britain as to the nationality decrees issued in Tunis and 
Morocco, the court said: 

“Tt must not, however, be forgotten that the provision contained in paragraph 8, in 
accordance with which the Council, in certain circumstances, is to confine itself to reporting 
that a question is, by international law, solely within the domestic jurisdiction of one party, 
is an exception to the principles affirmed in the preceding paragraphs and does not therefore 
lend itself to an extensive interpretation.”’ (Publications of the Permanent Court of Inter- 
national Justice, Series B, No. 4, p. 25.) 
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The twelfth advisory opinion interpretative of Article 3, paragraph 2, of the 
Treaty of Lausanne (concerning the frontier between Turkey and Iraq) con- 
cluded between Turkey and the Allied Powers on July 24, 1923, sheds light 
on methods and principles to be examined later.2° One aspect of the case 
here deserves attention. The Turkish Government adduced an argument 
in favor of its contention, which appeared to rest on the principle that ‘‘if 
the wording of a treaty is not clear, in choosing between several admissible 
interpretations, the one which involves the minimum of obligations for the 
parties should be adopted.” This principle, which the court ‘‘admitted to 
be sound,” was declared to be “‘valueless”’ in the pending case because, in 
the opinion of the tribunal, the wording of the article in question was 
“clear.” 2! That clearness was not to be obscured by the application of the 
rule invoked. 

In the foregoing cases the deference of the court for the nature of the lan- 
guage employed has been pronounced. The conclusion seems to have been 
that where terms were used which by common usage were “‘plain’’ or con- 
veyed a clear meaning, the contracting states should be deemed to have 
employed them in such a sense. This imputation has usually been fortified 
by other considerations, sometimes external to the text. In the process of 
reaching its conclusions the court has been unimpressed by the argument 
that the nature or scope of a sacrifice made by treaty should beget a rule of 
strict construction not suggested by the clear terms in which it was yielded; 
and the very nature of them has not appeared to leave room for the applica- 
tion of any rule which might be appropriate under certain conditions of 
doubt. At the same time, as has been noted, there has been little external 
evidence from which the court could reasonably conclude that the contract- 
ing parties did in fact use the words employed by them in a sense at variance 
with that which usage commonly and normally attached to them, and which, 
therefore, caused them to be regarded as plain. 


II 


WHERE A TEXT IS “‘DOUBTFUL”’ 


In the sixteenth judgment relating to the territorial jurisdiction of the 
International Commission of the River Oder the court was obliged to deter- 
mine whether the jurisdiction of that commission extended to those portions 
of the Warthe (Warta) and the Netze (Notec), tributaries of the Oder, which 
were situated in Polish territory.*? The decision depended upon the inter- 
pretation of Article 331 of the Treaty of Versailles, of June 28, 1919, by 
which the Oder and certain other rivers were declared to be international, 

*¢ Publications of the Permanent Court of International Justice, Series B, No. 12. The 
opinion was rendered on Nov. 21, 1925. 

p. 25. 

2 Publications of the Permanent Court of International Justice, Series A, No. 23. The 
judgment was rendered on Sept. 10, 1929. 
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embracing “‘all navigable parts of these river systems which naturally pro- 
vide more than one state with access to the sea, with or without transship- 
ment from one vessel to another.’’*? The Polish Government contended that 
that part of the Warthe (Warta) and the Netze (Notec), respectively, which 
was in Polish territory provided only Poland with access to the sea, and that 
therefore, it did not fall within the definition of Article 331. On the other 
hand, the six opposing governments (those of Great Britain, the Czecho- 
slovak Republic, Denmark, France, Germany and Sweden) maintained 
that the condition prescribed by that article was fulfilled; ‘‘for the fact of 
providing more than one state with access to the sea concerns the waterway 
as such and not a particular part of its course.”*4 The court took note of 
the assertion of the six governments that the word “part’’ in Article 331 
referred to river systems “‘and that a part of a river system, in the natural 
meaning of the terms, is one of the units composing the said system, namely, 
a tributary or sub-tributary,” and also of their endeavor to support this 
interpretation by observing that, when in Article 331 it was intended to 
refer to a part of a waterway, the word section was used. The court did 
not, however, regard the argument as alone sufficient “‘to show that the 
intention of the contracting parties was to internationalize tributaries and 
sub-tributaries as such.” ** Concerning the Polish theory of interpretation, 
the court made the following statement, which is believed to be of utmost 
importance: 

Nor can the court, on the other hand, accept the Polish Government’s 
contention that, the text being doubtful, the solution should be adopted 
which imposes the least restriction on the freedom of states. This 
argument, though sound in itself, must be employed only with the 
greatest caution. To rely upon it, it is not sufficient that the purely 
grammatical analysis of a text should not lead to definite results; there 
are many other methods of interpretation, in particular, reference is 
properly had to the principles underlying the matter to which the text 
refers; it will be only when, in spite of all pertinent considerations, the 
intention of the parties still remains doubtful, that the interpretation 
should be adopted which is most favorable to the freedom of states.* 


The court, therefore, felt obliged to go back to the principles governing 
fluvial law in general and to the position adopted by the Treaty of Versailles 
in regard to them. These, it was believed, pointed to the fact that the 
solution of the problem had been sought “not in the idea of a right of passage 
in favor of upstream states, but in that of a community of interest of riparian 
states’’; and that such an interest in a navigable river ‘‘ becomes the basis of 
a common legal right, the essential features of which are the perfect equality 
of all riparian states in the user of the whole course of the river and the ex- 
clusion of any preferential privilege of any one riparian state in relation to 
the others.’’ It was said that if the common legal right were based on the 


* Publications of the Permanent Court of International Justice, Series A, No. 23, p. 24. 
* p. 25. % p. 26. Jd. 
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existence of a navigable waterway separating or traversing several states, 
it was evident that that right extended to the whole navigable course of the 
river and did not stop at the last frontier.2”7 The court declared that this 
conception was laid down by the Act of the Congress of Vienna of June 9, 
1815, and developed by subsequent conventions. 

It was said that the Treaty of Versailles reproducing almost textually the es- 
sential provisions of the former treaty, adopted the “ position of complete inter- 
nationalization’’; that it contained (in Article 332) provisions which would 
be inappropriate, if not arbitrary, “‘if freedom stopped short at the last politi- 
cal frontier.’’ The court declared that the interest of all states in liberty of 
navigation in both directions was responsible for the introduction of repre- 
sentatives of non-riparian states on the river commissions. It observed 
that Article 331 mentioned geographical points in fixing the limit from which 
rivers were internationalized, without taking into account the last political 
frontier, a circumstance which entirely corresponded with the principles of 
international fluvial law which the court had summed up. Finally, mention 
was made of Article 344(c) providing that projects for revision of the existing 
international agreements to be prepared by the international commissions 
in accordance with Article 343, should ‘define the sections of the river or 
its tributaries to which the international régime shall be applied,’ a pro- 
vision which would have no meaning if the limit of internationalization were 
determined by the last political frontier. 

The court held, therefore, that Article 331 should be interpreted in the 
light of these principles, ‘‘which leave no doubt,’’ it declared, “‘that the 
internationalization of a waterway traversing or separating different states 
does not stop short at the last political frontier, but extends to the whole 
navigable river.” ?* The jurisdiction of the International Commission of 
the Oder was, accordingly, deemed to extend to the sections mentioned which 
were within Polish territory.2* It was, thus, a requirement demanded by a 
conception of conventional fluvial law which the text of the Treaty of Ver- 
sailles appeared to respect and with which its provisions were in harmony, 
which led the court to interpret the article as it did. Internal evidence that 

*7 Publications of the Permanent Court of International Justice, Series A, No. 23, pp. 
26-28. 

8 Jd., p. 29. 

*® The court added: ‘Besides the arguments already considered, the parties submitted 
several others during the written and oral proceedings drawn from certain provisions of the 
Peace Treaties concerning other rivers, in particular the Moselle and the Danube, and from 
the proceedings for the establishment of the Definitive Statute of the latter river. The court, 
being of opinion that these arguments, drawn from independent provisions and diplomatic 
negotiations, cannot modify (ne saurient modifier) the conclusion which it has reached by 
means of a direct interpretation of the provisions applicable in the particular case, does not 
think it necessary to deal with these arguments.”’ Jd., p. 30. The court made, however, 
one exception, and declared that the reply of the Allied and Associated Powers to the Aus- 
trian delegation which was relied upon by the Polish Government did not afford “any suffi- 
cient ground” for an interpretation other than that made by the court. Jd., pp. 30-31. 
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the treaty reflected an endeavor of the contracting parties to heed that con- 
ception was decisive. 

The readiness of the court in this case, as well as in others involving the 
interpretation of what may be called law-making provisions, to examine 
the historical background of the particular arrangement is significant. A 
like method was pursued in the fourteenth advisory opinion pertaining to the 
jurisdiction of the European Commission of the Danube between Galatz and 
Braila, where reliance was placed on the historical facts upon which rested 
the Definitive Statute of the Danube.*®° The court does not, however, 
appear to have intimated that treaties which by reason of the number of the 
contracting parties and the purposes thereby sought to be effected may be 
fairly regarded as “law-making,” call for the application of special rules of 
construction. 


III 


CONTENTIONS OBSTRUCTIVE OF MANIFEST DESIGNS 


When from an examination of all aspects of a treaty, the court has become 
satisfied as to the existence of a broad design to make possible the achieve- 
ment of a particular end, it is loathe to yield to a construction subversive of 
such a purpose and tending to thwart it. 

Thus in its eighth judgment, in the case between Germany and Poland, 
concerning the factory at Chorzéw (claim for indemnity and jurisdiction), 
the court was obliged to determine whether a provision of a treaty concluded 
between those states at Geneva, May 15, 1922, conferring jurisdiction to 
adjudicate on “differences of opinion resulting from the interpretation and 
application”’ of certain articles of the treaty, embraced a jurisdiction to pass 
upon differences as to reparation claimed for violation of those articles.* 
The court concluded that it was the design of the parties to avert the possi- 
bility, that in consequence of a persistent difference between them touching 
the application or interpretation of the convention, interests might be com- 
promised for which it was their purpose to insure respect. Having reached 
this conclusion, in the light of the phraseology of the text and of other con- 
siderations,®* the tribunal was unable to accept a construction which would 
render abortive such a design, and be opposed to what would be, prima facie, 
the natural object of the clause in question. The court declared that the 

*° Publications of the Permanent Court of International Justice, Series B, No. 14, pp. 28 
and 46. 

| Even the order of Aug. 20, 1929, annexed to the sixteenth judgment (and which is later 
examined in the text) reveals no disposition to create a rule which might not under similar 
circumstances be applied in a case where a treaty registered the agreement of but two con- 
tracting states. Publications of the Permanent Court of International Justice, Series A, 
No. 23, p. 41. 

= Publications of the Permanent Court of International Justice, Series A, No. 9. The 
judgment was rendered on July 26, 1927. 

Id., p. 25. 
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object of such a clause could only be defeated ‘‘by terms sufficiently clear to 
show a contrary intention on the part of the contracting parties, or by the 
fact that the convention had established a special jurisdiction for claims in 
respect of reparation.” * 

Like principles were reflected in the thirteenth advisory opinion touching 
the competence of the International Labor Organization, where the court 
declared that it was not conceivable that there had been a design to prevent 
that organization from proposing measures of a certain kind, when such a 
limitation would be inconsistent with the aim and scope of Part XIII of the 
Treaty (of Versailles) .* 

Again, in the course of its sixteenth advisory opinion, rendered on August 
28, 1926, the court was called upon to express its views concerning the power 
of the Mixed Commission for the exchange of Greek and Turkish populations, 
under the Greco-Turkish Agreement of December 1, 1926 (Final Protocol, 
Article IV), to decide whether conditions had been fulfilled for the reference 
to a particular arbitrator of specified questions, and the power, also, under 
the conditions contemplated, to refer questions to that arbitrator. In 
concluding that the Mixed Commission possessed those powers, the court 
emphasized its opposition to a construction of the agreement which would 
impede the exchange of the populations concerned, especially in view of the 
spirit underlying the various international agreements relating to that 
matter.’ The court felt, moreover, that the text was clear, and that there 
should not be deduced from the silence of the article in question on the point 
involved a limitation of jurisdiction which would serve to thwart the chief 
design of the contracting parties.*” 


IV 


VERSIONS IN DIFFERING LANGUAGES 


The court has expressed the opinion that 


Where two versions possessing equal authority exist one of which 
appears to have a wider bearing than the other, it is bound to adopt the 
more limited interpretation which can be made to harmonize with both 
versions and which, as far as it goes, is doubtless in accordance with the 
common intention of the parties.** 


* Publications of the Permanent Court of International Justice, Series A, No. 9. The 
court said in this connection: ‘An interpretation which would confine the court simply 
to recording that the convention had been incorrectly applied or that it had not been ap- 
plied, without being able to lay down the conditions for the re-establishment of the treaty 
rights affected, would be contrary to what would, prima facie, be the natural object of the 
clause.”’ 

% Publications of the Permanent Court of International Justice, Series B, No. 13, p. 18. 

% Publications of the Permanent Court of International Justice, Series B, No. 16, pp. 18, 
24 and 26. 37 Td., p. 20. 

38 Publications of the Permanent Court of International Justice, Series A, No. 2, Judgment 
No. 2, p. 19. 
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In the course of the second judgment concerning the Mavrommatis 
Palestine Concessions, the foregoing principle was sought to be applied in 
construing the words ‘public ownership or control” (propriété ou contréle 
public) contained in Article II of the mandate for Palestine conferred on His 
Britannic Majesty, July 24, 1922. A majority of the court, deeming the 
English version ‘‘to have a more restricted meaning” than the French, re- 
garded the former as authoritative in determining the nature of the acts of 
the Palestine Administration to which the mandate applied.*® Nevertheless, 
it was also of opinion that the English expression was still broad enough to 
embrace certain acts of the administration in granting a concession to a 
particular concessionnaire. ‘‘This wider meaning,” in the opinion of the 
court, appeared to be the only one which did not nullify the expression 
“‘contréle public” in the French version. It should be observed, however, that 
this so-called ‘‘ wider meaning”’ was capable of utilization merely because it 
was one regarded by the tribunal as reasonably assignable to the correspond- 
ing words of the English language. On this conclusion of fact Judge Moore 
disagreed with the majority of his colleagues, declaring that: ‘‘In the emer- 
gency, there has suddenly been discovered in the English text an unnatural 
and previously unheard of elasticity which has made it unnecessary to try the 
suggested possibilities of the French text.”” With respect to the method or 
principle of interpretation to be applied he was closer to the thought of the 
majority.*° 

It should be observed that in the Mavrommatis Case the court was not 


3* Publications of the Permanent Court of International Justice, Series A, No. 2, Judgment 
No. 2, p. 20. 

‘© 7d., p. 70. His views are of interest. In the course of his dissenting opinion (id., 
pp. 69-70) he said that the precise meaning of the phrase “‘public ownership or control” in 
Article II was clearly shown by the second paragraph of the article which authorized the 
Jewish agency, mentioned in Article 4 of the mandate, to construct and operate public 
works, services and utilities, ‘‘in so far as these matters are not directly undertaken by the 
administration.’’ He declared that this was undoubtedly what the words meant in the Eng- 
lish text; and expressing his own individual opinion derived from a studious comparison of 
the two texts, he was strongly inclined to believe that the French text was a so-called 
“literal” translation of the English text, and was intended to mean the same thing. He 
said, however, that a ‘‘literal’”’ translation was often only a verbal imitation, which, if taken 
alone, might be so interpreted as to pervert or even destroy the meaning of the other text. 
He added: “But I take the two texts as they stand, discarding neither in favor of the other; 
and, without discussing the question whether a mandate, which is in a sense a legislative act 
of the Council, is on the same footing as a treaty, I accept for the present case the rules laid 
down by authorities on international law for the interpretation of treaties.’’ Thereupon he 
cited Bonfils, as laying down the rule “‘that each clause should be interpreted in the sense 
which best reconciles the rights and duties of the contracting parties. (Bonfils, Manuel de 
Droit int. public, 7th ed. by Fauchille, Paris, 1914, p. 571.); and also Rivier as declaring that 
it is necessary before all to ascertain the common intention of the parties—‘‘id quod actum 
est,’ and as pointing out another rule to the effect that, if there is a difference as to the sense 
which usage gives to the text, preference is given to that of the country which is bound. 
(Rivier, Principes du Droit des Gens, Paris, 1896, Vol. 2, pp. 122, 123-125). 
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called upon to apply the principle or rule above-quoted in the face of ex- 
trinsic evidence establishing to the satisfaction of the tribunal a design of the 
contracting parties to use the words quoted in a sense other than that deemed 
by it to be fairly assignable to them in the English language. Thus the court 
did not have occasion to declare that the narrower scope of a burden indi- 
cated by the language of one version should be deemed decisive in the face 
of proof that the parties did in fact employ the two texts to refer to a broad 
undertaking not fairly described by the phraseology or words of one of the 
languages utilized as a setting for the agreement.*! It may not be out of 
place here to observe that the court has declared that where a convention 
“was drawn up”’ in a single language—French, ‘‘regard must be had to the 
meaning of the disputed term in that language.” ” 


V 
PREPARATORY WORK 


In respect to the use of so-called preparatory work indicative of the views 
of negotiators in the development and evolution of a treaty, the court has not 
hesitated to express itself. 

In its second advisory opinion concerning the question whether agri- 
cultural labor was embraced within the competence of the International 
Labor Organization, the court adverted to the contention of the French 
Government that the preparatory work of the Commission on International 
Labor Legislation, by which Part XIII of the Treaty of Versailles had been 
formulated and submitted to the Peace Conference, should be excluded.“ 


“| The court was not obliged in its second advisory opinion concerning the competence of 
the International Labor Organization, to make application of the principle quoted in the 
text; for it found that the function of the words ‘“‘industrie”’ and ‘‘industriel” was not essen- 
tially unlike that of the words ‘‘industry” and ‘‘industrial’”’ employed in the English ver- 
sion of the treaty. The court expressed the view that the French words, though commonly 
used in a relatively narrower sense than was the case with respect to the corresponding words 
in the English language, might, nevertheless, be employed, as in the English, to include that 
form of production known as agriculture. That being the case, it was declared that ‘‘the 
context is the final test, and in the present instance the court must consider the position in 
which the words are found and the sense in which they are employed in Part XIII of the 
Treaty of Versailles.” (Publications of the Permanent Court of International Justice, 
Series B, No. 2, p. 35.) 

“® Tenth Advisory Opinion concerning the Exchange of Greek and Turkish Populations, 
Publications of the Permanent Court of International Justice, Series B, No. 10, p. 18. 

* See ‘‘ Additional Observations” by M. de Lapradelle, of July 14, 1922, Publications of 
the Permanent Court of International Justice, Series C, No. 1, pp. 182, 187-189. 

Cf. ‘ Additional Observations” by M. Thomas of the International Labor Organization, 
of July 20, 1922, Id., pp. 270, 274-281. 

The French contention was, to quote the language of the court, ‘‘in substance, that, as 
the terms of the treaty clearly excluded the claim of competence, there was no room for the 
consideration of extrinsic evidence to the contrary, and that powers who took no part in the 
preparatory work were invited to accede to the treaty as it stood, and did so accede.” 
Publications of the Permanent Court of International Justice, Series B, No. 2, p. 41. 
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The court announced that it did not think it necessary to discuss these con- 
tentions, as it had already ‘‘on the construction of the text itself’’ reached the 
conclusion that such labor was within the competence of the Organization, 
and that there was “certainly nothing in the preparatory work to disturb 
this conclusion.’ 

In the case of the S.S. Lotus, producing the ninth judgment, attention was 
called to the contention of the French Government that the meaning of the 
words “principles of international law”’ contained in Article 15 of the 
Lausanne Convention of 1923 (relied upon by the Turkish Government in 
support of its assertion of a jurisdiction which was challenged), should be 
sought in the “light of the evolution of the convention.”** The court de- 
clared that “there is no occasion to have regard to preparatory work if the 
text of a convention is sufficiently clear in itself’’; and also that it considered 
that the words ‘principles of international law”’ as ordinarily used, could 
“‘only mean international law as it is applied between all nations belonging to 
the community of states.’”“* It said that this interpretation was ‘‘ borne out”’ 
by the context of the article itself, and by the preamble of the convention. 
“In these circumstances” it was declared to be impossible—‘‘except in 
pursuance of a definite stipulation—to construe the expression ‘principles of 
international law’ otherwise than as meaning the principles which are in force 
between all independent nations and which therefore apply equally to all the 
contracting parties.” The court added the significant statement that the 
records of the preparation of the convention respecting conditions of residence 
and business and jurisdiction would ‘not furnish anything calculated to 
overrule the construction indicated by the actual terms of Article 15.”* 


“4 Publications of the Permanent Court of International Justice, Series B., No. 2. The 
court did not in its fourth advisory opinion concerning the nationality decrees in Tunis and 
Morocco, refer to the evidence offered in behalf of the French Government respecting the 
history of Paragraph 8, Article 15 of the Covenant of the League of Nations which was the ' 
subject of interpretation. (See Argument of M. de Lapradelle, Publications of the Per- a 
manent Court of International Justice, Series C, No. 2, Extraordinary Session, pp. 71 and a 
75.) From its silence there is not to be imputed to the court a conclusion other than that it 
was not convinced that this unrejected evidence proved the point for which it was offered. e 

Declared Sir E. Pollock in the course of his oral argument in this case: ‘To those who are E 
accustomed to what I may call the Anglo-Saxon procedure, a reference to the history or : 
debates concerning the origin of a clause is inadmissible. This observation fails to be made, 4 
even more forcibly, where the commentators were not parties to the drafting of the clauses.”’ } 
(Publications of the Permanent Court of International Justice, Series C, No. 2, p. 197.) i 

“ Publications of the Permanent Court of International Justice, Series A, No. 10, p. 16. 

“Td. 

Td., p. 17. 

Declared Judge Moore, in the course of his dissenting opinion: ‘‘ But the passages cited do 
not in my opinion have the effect which it is sought to ascribe to them. In so saying I am 4 
not to be understood as expressing an opinion on the question whether such evidence is : T 
admissible for the purpose of throwing light upon the interpretation of treaties. The i be 
language of Article 15 is simple and plain and does not stand in need of interpretation from ® t 
any source outside the terms of the treaty itself.” IJd., p. 67. 
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Thus in the mind of the tribunal there was no issue between the deductions 
necessarily to be drawn from the extrinsic evidence (the preparatory work) 
offered in behalf of the French Government and the conclusions to be drawn 
from the text itself. It was under such circumstances that the court ex- 
pressed itself as it did. 

In the twelfth advisory opinion the court was called upon to determine the 
nature of the “decision to be taken’’ by the Council of the League of Nations 
in virtue of Article 3, paragraph 2, of the Treaty of Lausanne of July 24, 
1923, as an adjuster of the frontier between Turkey and Iraq. Declaring 
that it must in the first place, “‘endeavor to ascertain from the wording of 
this clause what the intention of the contracting parties was,’’** and con- 
cluding after examination of it, that Article 3 was “‘in itself sufficiently clear”’ 
to enable the nature of the decision to be reached by the Council under the 
terms of the article to be determined, the court said that the question did not 
arise whether consideration of the work done in preparation of the Treaty of 
Lausanne would lead to the same conclusions.‘® Nevertheless, it proceeded 
to discuss the construction which it placed upon the article in the light of 
facts connected with negotiations at Lausanne. The Turkish Government 
had drawn attention to a passage from a speech by Lord Curzon at a meeting 
of plenipotentiaries on January 23, 1923. The court declared that ‘‘even if it 
is held that the preparatory work can be taken into account,” this passage 
could not in its opinion be used to interpret Article 3. The reasons for this 
conclusion were that the passage formed a part of a speech formulating a 
proposal which had been rejected by the Turkish delegation; that if the 
passage had at that time been understood in the sense in which the Turkish 
representative sought later to read it, that rejection would be difficult to 
understand. Moreover, it was noted that when Lord Curzon had made 
his first proposal even in draft form, Turkey had not accepted any 
obligation in regard to reference of the question to the League of Nations, 
or any invitation under Article 17 of the Covenant. Again, it was noted that 
by the adoption of Article 3 during the second phase of the Lausanne Confer- 
ence, some five months after Lord Curzon’s speech, ‘‘the legal position was 
fundamentally modified,” and that it was not therefore possible to interpret 
the article by reference to statements relating to a situation previously 
existing.*° These were solid reasons for its stand; but the court went further, 
and perhaps by way of dictum declared: 


But assuming that a study of the preparatory work (travaux prépara- 
toires) led to the conclusion that Article 3 should be interpreted as 


‘8 Publications of the Permanent Court of International Justice, Series B, No. 12, p. 19. 
The court added in this connection: ‘Subsequently, it may consider whether—and if so, to 
what extent—factors other than the wording of the treaty must be taken into account for 
this purpose.” Jd. 49 Td., p. 22. 

Id., p. 23. 

In the course of his oral argument in this case on October 26, 1925, Sir Douglas Hogg de- 
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though it had been adopted subject to the condition that the Council 
could not arrive at any solution without the consent of the parties, the 
action of the Council would, in effect, be reduced to simple mediation. 
Now this conclusion, which would eliminate the possibility of a definite 
decision capable, if necessary, of replacing agreement between the par- 
ties, would be incompatible with the terms of Article 3, the interpreta- 
tion of which as indicated, both from a grammatical and logical point 
of view as well as from that of the réle assigned to that article in the 
Peace Treaty—has been set out above.*! 


The issue suggested by these words was hardly before the court which, as 
has been noted, announced other and sufficient grounds for a conclusion 
seemingly confirmed by the action of the contracting states. 

In the fourteenth advisory opinion, concerning the jurisdiction of the 
European Commission of the Danube between Galatz and Braila, the court 
was confronted with the task of interpreting Article 6 the Definitive Statute 
of the Danube. In so doing the court said that its conclusions were based 
“solely on the language employed in the statute’’ and ‘‘on the historical 
facts” antecedent to the negotiations, adding that it adhered to the rule ap- 
plied in its previous decisions that ‘‘there is no occasion to have regard to the 
protocols of the conference at which a convention was negotiated in order 
to construe a text which is sufficiently clear in itself.”** It declared also 
that “preparatory work should not be used for the purpose of changing the 
plain meaning of a text.”” The court took pains, however, to add that the 
records of the preparation of the Definitive Statute did not in its opinion, 
“furnish anything calculated to overrule the construction indicated by the 
actual terms of Article 6.” °* These words show that there was in the mind 
of the court no conflict between the deductions to be drawn from the pre- 
paratory work, and the inferences to be derived from the terms of the treaty. 

In the case relating to the territorial jurisdiction of the International 
Commission of the River Oder, the Polish Government “cited and relied on 


clared: “‘In our submission the text of the Treaty of Lausanne is clear and free from ambi- 
guity,so that the ruling which His Majesty’s Government asks the court to give in the present 
case is that where the meaning of a treaty provision and the intention of the parties appear 
from the final text to which they have affixed their signatures, no recourse can be had to 
preliminary discussions for the purpose of contradicting or adding to that text.”” (Publica- 
tions of the Permanent Court of International Justice, Series C, No. 10, pp. 18, 22.) 

51 Td. 

52 The opinion was rendered on Dec. 8, 1927. Publications of the Permanent Court of 
International Justice, Series B, No. 14. 

53 Id., p. 28. 

4 p. 31. 

The court also declared: “The history of the relevant articles of the Treaty of Peace of 
Versailles has also been invoked on behalf of Roumania in this connection. The record of the 
work preparatory to the adoption of these articles being confidential and not having been 
placed before the court by, or with the consent of, the competent authority, the court is not 
called upon to consider to what extent it might have been possible for it to take this prepara- 
tory work into account.” IJd., p. 32. 
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inter alia certain passages taken, directly or indirectly, from the minutes of 
the Commission on Ports, Waterways and Railways of the Conference held 
in Paris in 1919 which drew up the Versailles Treaty.’ The six opposing 
governments (being those of Great Britain, the Czechoslovak Republic, 
Denmark, France, Germany, and Sweden) made objection to the admissibil- 
ity of these references. On August 20, 1929, prior to the rendering of its 
sixteenth judgment, the court sustained the objection and excluded the 
minutes as evidence from the proceedings.* Definite reasons were given for 
this decision—namely, that three of the parties concerned ‘did not take part 
in the work of the conference which prepared the Treaty of Versailles,” that 
the record of that work could not be used to determine, in so far as they were 
concerned, ‘‘the import of the treaty’’; and that “‘in any particular case no 
account can be taken of evidence which is not admissible in respect of certain 
parties to that case.” It was added that “the only preparatory work in 
question was that performed by the Commission of Ports, Waterways and 
Railways of the Peace Conference.’’*’ 

The case last mentioned, where the ruling was based on the special grounds 
which the court took pains to make clear, and that productive of the twelfth 
advisory opinion, where the conclusions in respect to reliance upon Lord 
Curzon’s note were necessitated by the circumstances to which the court 
adverted at length, stand by themselves. In the second advisory opinion, 
the ninth judgment and the fourteenth advisory opinion, the court had the 
candor to observe that nothing in the preparatory work was calculated to 
overrule the conclusions which it deduced from the actual terms. It is 
hardly too much to say that the court has not yet been confronted with a 
situation where the preparatory work sufficed to convince it that the con- 
tracting states employed in fact the words of a treaty in a sense contradictory 
to that which the nature of the terms of the text encouraged it to accept. 
Nevertheless, the court has not been reluctant to express its views as to 
preparatory work in terms which have been noted. 


VI 
SOME CONCLUSIONS 


The conclusions of the court have in each case been due to more than a 
single cause; and in some instances numerous considerations have been 


5§ Judgment No. 16, Publications of the Permanent Court of International Justice, Series 
A, No. 23, p. 8. 

5% Jd., Annex 3, p. 41. 

Id., p. 42. 

The court adverted also the fact that the agent of the Polish Government had stated that 
he deferred ‘‘to the wishes of the six governments to the effect that no account shall be taken 
of the passages in question,” and that he did not insist upon making use of those passages in 
his defense, adding however that ‘‘the Polish Government reserves the right in the argument 
on the merits to avail itself of references to or citations from” the preparatory work ‘‘in so 
far as it has already been made public.” (Jd.) 
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responsible for the result. Deductions from the language of a particular 
article have usually been fortified by other factors, such as the conduct of the 
parties, or the general purposes sought to be effected, or the historical back- 
ground, or the practice of states in making kindred arrangements, or the con- 
trasting or cognate provisions of other articles of the treaty under considera- 
tion. It is under such circumstances that the court has expressed its views. 

‘“‘Plain terms” have prevailed over restrictive rules. Where the former 
have indicated that a contracting state has “clearly granted”’ privileges in- 
volving even a limitation upon the exercise of sovereign rights, the character 
of the sacrifice has not been deemed in itself sufficient to justify a ‘‘restrictive 
interpretation.”’ The nature of the language employed has been of greater 
influence. Where it has not been apparent that the authors of a convention 
had in mind particular considerations of a restrictive character, and where, 
“therefore,”’ it has been concluded that their arrangement was ‘‘self-con- 
tained,” it has been declared that reliance must be placed on the ‘natural 
meaning ’”’ of the words employed, notwithstanding the character of what was 
entailed. Again, the sense which words “would normally have in their con- 
text,”” when not producing an unreasonable or absurd result has, in the 
interpretation of a grant, prevailed over the demand for a strict construction 
in favor of the grantor. In the face of such manifestations of clearness of 
design, the court has found no place for the application of a rule that when 
the wording is not clear, an interpretation involving a minimum obligation 
should be adopted. Even where a text is ‘doubtful’ and a grammatical 
analysis offers insufficient guidance, the court has declared that an interpre- 
tation which is most favorable to the freedom of states should not be adopted 
until, after the exhaustion of all pertinent considerations, “the intention 
of the parties still remains doubtful.” 

The cases do not, however, indicate a conflict between “plain terms,” or 
the natural meaning or normal sense of words, and extrinsic evidence pro- 
bative of a different understanding. There has been a marked absence of 
contradictory evidence of any kind. The issue has been chiefly between the 
testimony borne by the terms of the instrument itself, and the application of 
alleged rules of construction. 

Where it has been made apparent that a treaty reflected a broad plan on 
the part of the contracting states to accomplish a particular end, there has 
been no yielding to an interpretation subversive of, or tending to thwart it. 

Respect for the requirements of the narrower of two differing versions of a 
treaty expressed in two languages of equal authority has been acknowledged. 
In one instance the court has, however, found in the accepted version a 
breadth sufficient to minimize the real differences, and almost to equalize the 
potentialities of the two texts. 

The court has declared that “there is no need to have regard to prepara- 
tory work if the text of a convention is sufficiently clear in itself,” and that 
such work “should not be used for the purpose of changing the plain meaning 
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of a text which is sufficiently clear in itself.” These pronouncements were 
made in cases when the court, as has been noted, had the candor to observe 
that the preparatory work furnished nothing calculated to overrule the con- 
struction derived from the ‘‘actual terms.’”’ Nevertheless, the words of the 
court must be taken as authoritative tokens of a deference for the form of a 
text which nothing in its judicial experience has thus far served to weaken. 
As an interpreter of treaties the court has only begun its work. Thus far 
there have been merely skirmishes between contracting states; although in 
the course of them a trend of judicial opinion has revealed itself. The real 
battle of interpretation remains to be fought. The issue will be between 
internal and external manifestations of design. The plainness of “plain 
terms” and the clearness of ‘‘clear’’ meanings will be challenged by evidence 
from a variety of sources of a common design to employ the words of a text 
in a special or abnormal or perhaps linguistically forbidden sense. The 
soundness of natural and customary inferences to be drawn from well-known 
phrases will be questioned in the light of preparatory work establishing in 
fact an opposing design. From every quarter and every age rules will be 
invoked to impel the court to exclude or ignore particular forms of evidence; 
and, on the other hand, the tribunal will be called upon to proclaim its free- 
dom under international law from the fetters of rules wrought in the growth 
of the jurisprudence of particular states or groups of states. As yet the court 
has not through any pronouncement essential to any decision or opinion 
which it has rendered, been obliged to pass upon the final question, or to 
relinquish the privilege of dealing with it on its merits when it arises. 
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THE EIGHTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By Mantey O. Hupson 
Bemis Professor of International Law, Harvard Law School 


During the year 1929, the Permanent Court of International Justice 
held two sessions, and handed down three judgments and three formal 
orders. The sixteenth (extraordinary) session of the court began on May 
13, 1929, and ended on July 12, 1929; and the seventeenth (ordinary) session 
began on July 8, 1929, and ended on September 10, 1929. At the sixteenth 
session, the court gave an order in the “‘Case Concerning the Denunciation by 
China of the Treaty of November 2, 1865, between China and Belgium”’; an 
order in the “‘Case Concerning the Factory at Chorzow (Indemnities)’’; a 
judgment (No. 14) in the ‘Case Concerning the Payment of Various Serbian 
Loans Issued in France”; and a judgment (No. 15) in the ‘‘Case Concerning 
the Payment in Gold of the Brazilian Federal Loans Issued in France.” At 
the seventeenth session, it gave an order in the “‘Case of the Free Zones of 
Upper Savoy and the District of Gex,”’ and a judgment (No. 16) in the 
“Case Relating to the Territorial Jurisdiction of the International Commis- 
sion of the River Oder.”’ In addition to these activities, extensions of its 
jurisdiction and changes in the court’s structure, which have been previsaged, 
make the year notable in the history of the court. 


DENUNCIATION OF THE SINO-BELGIAN TREATY 


The case between Belgium and China was instituted by an application 
filed on behalf of the Belgian Government on November 25, 1926.2. Various 
orders were made by the President of the court on January 8 and February 
15, 1927, and by the court on June 18, 1927, and February 21 and August 13, 
1928, with reference to the time-limits for the proceedings in the case. The 
Belgian case was filed within the time-limit fixed, before January 5, 1927. 
The time for the filing of the Chinese counter-case was extended several 
times, and was finally fixed for February 15, 1929. Before that date, how- 
ever, on February 13, 1929, the agent of the Belgian Government informed 
the court that the dispute had been “practically settled”’ by the conclusion 
of a treaty signed at Nanking on November 22, 1928, and that in consequence 
the Belgian Government withdrew its application of November 25, 1926. 

1 Continuing the series of annual articles begun in this JourNAL, Vol. 17, No. 1, January, 
1923. 


* For the earlier history of this case, see this JouRNAL, Vol. 22, p. 1; Vol. 23, p. 19. 
? The orders are to be found in Publications of the Court, Series A, Nos. 8, 14, 16. 
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On March 4, 1929, the court was further informed that the treaty of Nanking 
had been ratified. The documents had been communicated to the Chinese 
Government, which had never taken any proceeding in the suit, and which 
had sent a mere acknowledgment of the communication. The court found 
“nothing to prevent the unilateral withdrawal of the suit’’ in these circum- 
stances, and an order of May 25, 1929 recorded the action of the Belgian 
Government and declared the proceedings terminated.‘ 


THE FACTORY AT CHORZOW (INDEMNITIES) 


This case between Germany and Poland was instituted by the German 
Government’s application filed on February 8, 1927.5 On September 13, 
1928, the court gave judgment (No. 13) to the effect that compensation 
should be paid by Poland to Germany, but reserved the fixing of the amount 
of compensation and the method of payment pending an enquiry by experts. 
A committee of experts was created, and began to function; but on November 
12, 1928, the parties concluded an agreement regarding the settlement of the 
dispute, which was duly notified to the court, and on December 15, 1928, the 
President declared the enquiry to be terminated and the committee of ex- 
perts dissolved. On May 25, 1928, the court adopted an order, placing on 
record the agreement of November 27, 1928, and declaring that the proceed- 
ings in the suit were terminated.’ 


THE PAYMENT OF VARIOUS SERBIAN LOANS ISSUED IN FRANCE 


By a compromis concluded at Paris on April 19, 1928, the Governments of 
the French Republic and the Kingdom of the Serbs, Croats and Slovenes 
submitted to the court the dispute between the latter government and the 
French holders of certain Serbian loans, asking that the court decide the 
following questions: 


(a) Whether, as held by the Government of the Kingdom of the 
Serbs, Croats and Slovenes, the latter is entitled to effect in paper francs 
the service of its 4% 1895, 5% 1902, 444% 1906, 444% 1909 and 5% 
1913 loans, as it has hitherto done; 

(b) or whether, on the contrary, the Government of the Kingdom of 
the Serbs, Croats and Slovenes, as held by the French bondholders, is 
under an obligation to pay in gold or in foreign currencies and at the 
places indicated hereinafter, the amount of the bonds drawn for redemp- 
tion but not refunded and of those subsequently drawn, as also of cou- 
pons due for payment but not paid, and of those subsequently falling 
pr payment of the Serbian loans enumerated above, and in par- 
ticular: 


‘ Publications of the Court, Series A, No. 18. 

5 The history of the protracted litigation before the court, growing out of the Polish Gov- 
ernment’s taking possession of the nitrate factory at Chorzow, is related in this JouRNAL, 
Vol. 23, pp. 14-15. 

* The order is to be found in Publications of the Court, Series A, No. 19, Annex, p. 14. 

™ Publications of the Court, Series A, No. 19. 


22 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


1° With regard to the Serbian 4% loan of 1895, whether holders of 
bonds of this loan are entitled, whatever their nationality may be, to 
obtain, at their free choice, payment of the nominal amount of their 
coupons due for payment but not paid and of those subsequently falling 
due for payment, as also of their bonds drawn for redemption but not 
refunded and of those subsequently drawn, at Paris, London, Berlin, 
Vienna, Geneva and Belgrade, in the currency in circulation at one of 
these places; 

2° With regard to the 5% 1902, 444% 1906, 444% 1909 and 5% 1913 
loans and, subsidiarily with regard to the above-mentioned 4% loan of 
1895, whether holders of these bonds are entitled to obtain payment of 
the nominal amount of their coupons due for payment but not paid and 
of those subsequently falling due, as also of their bonds drawn for re- 
demption but not refunded and of those subsequently drawn, in gold 
francs at Belgrade, Paris, Brussels and Geneva, or at the equivalent 
value of the said amount at the exchange rate of the day in the local 
currency at Berlin, Vienna, and Amsterdam, in so far as concerns the 
1902, 1906, and 1909 loans; 

3° Lastly, how the value of the gold franc is to be determined as be- 
tween the parties for the above-mentioned payments. 


The compromis was ratified on May 16, 1928, and the case was submitted 
to the court on May 24, 1928. The French Government was represented 
by M. Albert Montel, as agent, and the Serb-Croat-Slovene Government by 
M. Albert Devéze. The agents of the parties were heard at public sittings 
of the court on May 15-18, and 22-24, 1929. The French case contained 


the following submissions: 


(1) With regard to the Serbian 4% 1895 loan, the holders of the bonds 
of this loan, whatever their nationality may be, are entitled to obtain, at 
their free choice, payment of the nominal amount of their coupons, due 
for payment but not paid, and of those subsequently falling due, as also 
of their bonds drawn for redemption but not refunded and of those sub- 
sequently drawn at Paris, London, Berlin, Vienna, Geneva and Belgrade 
in the currency in circulation at one of these places; 

(2) With regard to the 4% 1895, 5% 1902, 444% 1906, 44% 1909 
and 5% 1913 loans, the holders of bonds of these loans are entitled to 
obtain payment of the nominal amount of their coupons, due for pay- 
ment but not paid, and of those subsequently falling due, as also of their 
bonds drawn for redemption but not refunded and of those subsequently 
drawn, in gold frances, at Belgrade, Paris, Brussels and Geneva, or at the 
equivalent value of the said amount at the exchange rate of the day in 
the local currency at Berlin, Vienna and Amsterdam, in so far as con- 
cerns the 1902, 1906 and 1909 loans; 

(3) For the purpose of the above payments which are to be made in 
gold franes at gold parity, the value of the gold franc is that of a weight 
of gold corresponding to one-twentieth part of a piece of gold weighing 6 
gr. 45161 900/1000 fine. 


The Serb-Croat-Slovene case maintained merely that the French Govern- 
ment’s claims were unfounded, and should be dismissed. 
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The judgment of the court (No. 14) was handed down on July 12, 1929.8 
The payment of the coupons on the bonds in question seems to have been 
effected since July, 1920, so far as French holders are concerned, in French 
francs at their current value. In 1924 or 1925 the holders of such coupons 
in France began to refuse to accept payment on this basis, demanding pay- 
ment on a gold basis. The French Government intervened, at the request 
of the French bondholders, and the intervention marked the beginning of 
diplomatic negotiations in which the French Government maintained that 
the claims of the French holders to obtain payment in gold currency of bonds 
drawn for redemption and of arrears on the coupons, were justified, and the 
Serb-Croat-Slovene Government contended that payment was due only in 
French paper money. The preamble of the compromis of April 19, 1928, 
speaks of this as the dispute between the two governments, but Article 1 of 
the compromis refers to a dispute between the Serb-Croat-Slovene Govern- 
ment, on the one hand, and the French bondholders on the other hand. 
The court therefore found it necessary to deal with the question of jurisdic- 
tion. Article 34 of the statute of the court provides that ‘‘only states or 
members of the League of Nations can be parties in cases before the court.” 
The court refers to its previous judgments, particularly Judgments Nos. 2 
and 13, to the effect that ‘by taking up a case on behalf of its nationals before 
an international tribunal a state is asserting its own right.”’ The con- 
troversy in this case concerns ‘‘relations between the borrowing state and 
private persons”’; but on the intervention of the French Government and the 
institution of negotiations, there existed a difference of opinion between the 
two governments, ‘‘which, though fundamentally identical with the con- 
troversy already existing between the Serb-Croat-Slovene Government and 
its creditors, is distinct therefrom.’”’ The court finds that this difference of 
opinion between the two governments has been submitted to it by the 
compromis, and judges itself to be competent, in accordance with Article 34 
of the statute, and this competence of the court is not affected by the subject- 
matter of the dispute, which relates only to questions of fact and of munici- 
pal law. “It would be scarcely accurate to say that only questions of in- 
ternational law may form the subject of a decision of the court.’’ 

The court proceeds to examine the actual texts of the bonds of each of the 
various series, and finds itself confronted with the question “whether gold 
francs or merely French francs were promised.” The bonds were payable 
to bearer, and an examination of the text shows that in each case there was 
a promise of payment in gold or gold franes. The court finds the bonds 
themselves “not ambiguous,” and therefore it found “no occasion for refer- 
ence to the preliminary documents,’ nor could it find anything in the at- 
tending circumstances which could be regarded as contradicting or impairing 


§ Publications of the Court, Series A, No. 20. See André-Prudhomme, “Les Emprunts 
des Etats Bresilien et Serbe devant la Cour permanente de Justice internationale de la H aye,”’ 
56 Journal du Droit International (1929), p. 837. 
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the gold clauses of the bonds. With reference to the meaning of the term 
“gold francs,” it was contended that there is no international gold franc, and 
as payment in the commodity of gold was not intended, the payment must 
have been intended to be in French money. The court finds, however, that 
the parties were not referring to payment in gold coins but to gold as a 
standard value. Certain of the payments in gold francs were to be made at 
Belgrade and Paris, others at Brussels and Geneva. 

While there was no international gold franc, as the franc in each case 
was established by the respective countries, the conception of the franc, 
and of the gold franc, had nevertheless achieved an international charac- 
ter as three countries had established a similar monetary unit, with the 
same definition of the gold piece of 20 francs in weight and fineness, and 
this unit had been made the subject of the Convention of the Latin 
Union. The “gold franc” thus constituted a well-known standard of 
value to which reference could appropriately be made in loan contracts 
when it was desired to establish a sound and stable basis for repayment. 

After referring to the French law, later adopted by Belgium and Switzerland 
and by the Convention of the Latin Union, the court concludes that the gold 
franc at the time of the bond issues in question was a twentieth part of a 
piece of gold weighing 6.45161 grammes with a fineness of 9/10. 

Certain of the bonds contained provisions for payment in certain places at 
the rate of the sight exchange on Paris, but these conditions were found not 
to vary the effect of the agreement. The bondholders’ acceptance of de- 
preciated paper francs was offered as the basis of an estoppel, but the court 
found it quite clear that no sufficient basis existed for applying the principle 
of estoppel in this case. ‘“‘There has been no clear and unequivocal repre- 
sentation by the bondholders upon which the debtor state was entitled to 
rely and has relied. There has been no change in position on the part of the 
debtor state.” The Serb-Croat-Slovene Government contended that the 
obligations entered into are subject to French law, which was alleged to 
render a clause for payment in gold null and void in so far as payment is to 
be effected in French money and in France. The court was therefore called 
upon to say what law applied to the contractual obligations in this case, and 
it made the following interesting observation: 

Any contract which is not a contract between states in their capacity 
as subjects of international law is based on the municipal law of some 
country. The question as to which this law is forms the subject of that 
branch of law which is at the present day usually described as private 
international law or the doctrine of the conflict of laws. The rules 
thereof may be common to several states and may even be established 
by international conventions or customs, and in the latter case may 
possess the character of true international law governing the relations 
between states. But apart from this, it has to be considered that these 
rules form part of municipal law. 

The court was of the opinion that the law governing the obligations at the 
time they were entered into was Serbian law, in so far as concerns the sub- 


4 
co 


THE EIGHTH YEAR OF THE PERMANENT COURT 25 


stance of the debt and the validity of the clause defining it. “A sovereign 
state cannot be presumed to have made the substance of its debt and the 
validity of the obligations accepted by it in respect thereof, subject to any 
law other than its own.’’ While the contrary could be proved, there was no 
such proof in this case. The court also refers to the fact that the loans were 
not issued exclusively in France. But even though the obligation to pay be 
governed by Serbian law, it might be that the currency in which payment 
should be made in France should be governed by French law. ‘“‘It is indeed 
a generally accepted principle that a state is entitled to regulate its own 
currency.” The Serb-Croat-Slovene Government referred to various 
French laws concerning the French currency. The court felt itself called 
upon to decide what is the municipal law applicable to the money in which 
payment should be made. “It is French legislation as applied in France 
which really constitutes French law,” and, “‘according to information fur- 
nished by the parties, the doctrine of French courts, after some oscillation, 
has now been established,” and ‘‘there is nothing to prevent the creditor 
from claiming in France, in the present case, the gold value stipulated for.”’ 
The court therefore held: 

(1) That, in regard to the Serbian 4% loan of 1895, the holders of 
bonds of this loan are entitled, whatever their nationality may be, to 
obtain, at their free choice, payment of the nominal amount of their 
coupons due for payment but not paid and of those subsequently falling 
due, as also of their bonds drawn for redemption but not refunded and 
of those subsequently drawn, at Paris, Berlin, Vienna and Belgrade, in 
the currency in circulation at one of these places; 

(2) That, in regard to the 4% 1895, 5% 1902, 444% 1906, 444% 1909 
and 5% 1913 Serbian loans, the holders of these bonds are entitled to 
obtain payment of the nominal amount of their coupons due for pay- 
ment but not paid and of those subsequently falling due, as also of their 
bonds drawn for redemption but not refunded and those subsequently 
drawn, in gold francs, in the case of the 1895 loan, at Belgrade and 
Paris, and, in the case of the 1902, 1906, 1909 and 1913 loans, at Bel- 
grade, Paris, Brussels and Geneva, or at the equivalent value of the said 
amount at the exchange rate of the day in the local currency at Berlin 
and Vienna, in the case of the 1913 loan, and at Berlin, Vienna, and 
Amsterdam, in the case of the 1902, 1906 and 1909 loans. 

(3) That the value of the gold franc shall be fixed between the parties, 
for the above-mentioned payments, as equivalent to that of a weight of 
gold corresponding to the twentieth part of a piece of gold weighing 6 
grammes 45161, 900/1000 fine. 


This judgment was not unanimous, however, and dissenting opinions 
were delivered by Judge de Bustamente, Judge Pesséa and Judge (ad hoc) 
Novacovitch. The dissent of Judge de Bustamente rests mainly on the 
grounds that the law in force at the place of payment governs the nature 
of the payment to be made, and that Article 1895 of the French Civil Code 
is therefore applicable to payments in France. Judge Pesséa thought the 
court incompetent, because the dispute ‘‘is exclusively concerned with rela- 
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tions between the borrowing state and private persons’’; he relied also on 
the interpretation which in practice had been placed upon the gold clauses 
by the parties themselves; and he was of the opinion that since the nature 
of the payment was to be governed by the law of the place of payment, 
Article 1895 of the French Civil Code is applicable as a declaration of 
French public policy, providing that ‘if there has been an increase or diminu- 
tion of specie before the time of payment, the debtor must return the amount 
in figures lent, and must return only this amount, in the specie in currency 
at the time of payment.’”’ M. Novacovitch thought the court incompetent, 
and he was of the opinion that the parties themselves had in mind the 
French frane when they stipulated for payment in gold. 


THE PAYMENT OF BRAZILIAN FEDERAL LOANS ISSUED IN FRANCE 


By a compromis concluded at Rio de Janeiro on August 27, 1927, the 
Governments of the French Republic and the Republic of the United States 
of Brazil submitted to the court a dispute between the Brazilian Federal 
Government and the French holders of various Brazilian federal loans, 
asking that the court give judgment on the following question: 


With regard to the Brazilian Federal Government’s 5% loan of 1909 
(Port of Pernambuco), 4% loan of 1910, and 4% loan of 1911, is pay- 
ment of coupons which have matured and are not barred by prescription 
at this date, and coupons which shall mature, as also repayment of bonds 
drawn for redemption but not actually paid which are not barred by 
prescription on the date of the court’s decision, or of bonds subsequently 
to be redeemed, to be effected by delivery to the French holders, in re- 
spect of each franc, of the value corresponding, in the currency of the 
place of payment at the rate of exchange on the day, to one-twentieth of 
a gold piece weighing 6.45161 grammes of 900/1000 fineness, or is such 
payment or repayment to be effected as hitherto in paper francs, that is 
to say, in the French currency which is compulsory legal tender? 


The compromis was ratified on February 23, 1928, and the case was sub- 
mitted to the court on April 27, 1928. The French Government was 
represented by Professor Basdevant, and the Brazilian Government was 
represented by Professor Eduardo Espinola. Counsel of the agents were 
heard by the court at public sittings on May 25-29, 1929. The following 
submission was formulated in the French case: 


It is submitted as regards the following loans of the Brazilian Federal 
Government: the 5% 1909 (Port of Pernambuco), the 4% 1910 and the 
4% 1911, that the payment of coupons which have matured and are not 
barred by prescription at this date and coupons which shall mature, as 
also redemption of bonds drawn but not actually redeemed which are 
not barred by prescription on the date of the court’s decision, or of 
bonds subsequently to be drawn, must be effected by payment to the 
French holders, in respect of each franc, of the value corresponding, in 
the currency at the place of payment, at the rate of exchange of the day, 
a one-twentieth of a gold piece weighing 6.45161 grammes, 900/1000 
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The Brazilian case contained no submissions, but the representative of 
the Brazilian Government maintained 

with regard to the 5% 1909 (Port of Pernambuco) loan, the 4% 1910 
loan and the 4% 1911 loan . . . that payment of coupons which have 
matured and are not barred by prescription at this date and coupons 
which shall mature, as also redemption of bonds drawn but not actually 
redeemed which are not barred by prescription at the date of the court’s 
decision, or of bonds subsequently to be drawn, should be effected, as 
hitherto, in paper francs. 


The payment of matured coupons and the redemption of drawn bonds 
of the three loans at issue were effected ‘‘in paper francs, that is to say, in 
the French currency which is compulsory tender.’’ After the depreciation 
of the French franc, however, this course of action led to protest which 
induced the French Government to intervene, thus identifying itself with 
the claim. The intervention was followed by diplomatic conversations 
which failed to dispose of the controversy. 

The judgment of the court (No. 15) was handed down on July 12, 1929.° 
With respect to the court’s jurisdiction, the court contents itself with a 
reference to the judgment (No. 14) relating to the Serbian loans. The court 
then proceeds to analyze the contents of the bonds themselves. The bonds 
of 1909 contain an explicit promise for the payment of interest in gold, 
which the court interprets to refer to gold value and not to payment in gold 
coin, but the bonds of 1909 contain no express provision for the payment of 
principal in gold. The court refers to a prospectus concerning the 1909 
loan, and reading the prospectus in connection with the bonds “it appears 
that the loan was represented by the Brazilian Government and subscribed 
for as a gold loan.”’ The court refers to ‘‘a familiar rule for the construction 
of instruments that, where they are found to be ambiguous, they should be 
taken contra proferentem,” and on this basis the court concludes that the 
bonds of the 1909 issue should be construed as providing for the payment 
of principal and interest in gold. The bonds of the 1910 and 1911 issues 
provide explicitly for payment of principal and interest in gold. It was 
argued that the gold clauses were simply ‘‘a routine form of expression,” 
but the court refuses to ignore the language of the bonds in this way. The 
standard of value to be taken is as of the time of the bond issues. It was 
depreciation in value that was the object of the safeguard, not in this or 
that particular currency, and it was evidently for this reason that reference 
was made to the well-known stability of gold value. The interest on the 
1909 bonds was payable in Paris and that on the 1910 and 1911 bonds was 
payable at Rio de Janeiro or in Paris or in London at the exchange of the 
day on Paris. The bonds drawn for redemption were to be paid in Rio de 
Janeiro, in Paris, in London. There was no place of payment other than 
Paris which had the franc, and the court therefore defines the gold franc 


® Publications of the Court, Series A, No. 21. See ante, note 8. 
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in accordance with the French monetary legislation, 7.e., a twentieth part 
of a piece of gold weighing 6.45161 grammes 9/10 fine. 

It was argued that it should be deduced from the manner in which the 
contracts were executed that the payment provided for was in French 
paper francs. So long as the parity of French currency with gold was 
maintained the manner of payment was in no way inconsistent with the 
right of the bondholders to be paid on the gold basis, and considering the 
circumstances which prevailed after 1919 the court holds that the bond- 
holders cannot be estopped by their acceptance of payment in paper francs, 
nor is any question of force majeure raised. 

The Brazilian Government contended that French law governs the con- 
tractual relations. The court deemed this a question of private inter- 
national law, and concluded that Brazilian law and not French law must 
be held to govern the obligations contracted, so far as concerns the sub- 
stance of the debt and the validity of the clause defining it. In this respect 
the court follows its Judgment No. 14 relative to the Serbian loans. But 
the compromis in this case contained the following statement (Article VI): 


In estimating the weight to be attached to any municipal law of 
either country which may be applicable to the dispute, the Permanent 
Court of International Justice shall not be bound by the decisions of the 
respective courts. 


In applying this provision the court makes this very interesting state- 
ment: 


Though bound to apply municipal law when circumstances so require, 
the court, which is a tribunal of international law, and which, in this 
capacity, is deemed itself to know what this law is, is not obliged also to 
know the municipal law of the various countries. All that can be said 
in this respect is that the court may possibly be obliged to obtain knowl- 
edge regarding the municipal law which has to be applied. And this it 
must do, either by means of evidence furnished it by the parties or by 
means of any researches which the court may think fit to undertake or 
to cause to be undertaken. 

Once the court has arrived at the conclusion that it is necessary to 
apply the municipal law of a particular country, there seems no doubt 
that it must seek to apply it as it would be applied in that country. It 
would not be applying the municipal law of a country if it were to apply 
it in a manner different from that in which that law would be applied in 
the country in which it is in force. 

It follows that the court must pay the utmost regard to the decisions 
of the municipal courts of a country, for it is with the aid of their juris- 
prudence that it will be enabled to decide what are the rules which, in 
actual fact, are applied in the country the law of which is recognized as 
applicable in a given case. If the court were obliged to disregard the 
decisions of municipal courts, the result would be that it might in certain 
circumstances apply rules other than those actually applied; this would 
seem to be contrary to the whole theory on which the application of 
municipal law is based. 
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Thus the court refuses to interpret the provision in the compromis as com- 
pelling it to disregard the decisions of the French courts, and it construes 
Article VI to mean that “while the court is authorized to depart from the 
jurisprudence of the municipal courts, it remains entirely free to decide that 
there is no ground for attributing to the municipal law a meaning other than 
that attributed to it by that jurisprudence.” The conclusion is reached, 
therefore, that the situation in this case is the same with respect to the 
Serbian loans. The judgment of the court is to the following effect: 

That with regard to the Brazilian Federal Government’s 5% loan of 
1909 (Port of Pernambuco), 4% loan of 1910 and 4% loan of 1911, pay- 
ment of coupons which have matured and are not barred by prescription 
at the date of the special agreement and of coupons subsequently ma- 
turing, as also repayment of bonds drawn for redemption but not ac- 
tually repaid which are not barred by prescription on the date of the 
present judgment, or of bonds subsequently to be redeemed, must be 
effected by delivery to the French holders in respect of each franc, of the 
value corresponding in the currency of the place of payment at the rate 


of exchange of the day, to one-twentieth part of a gold piece weighing 
6.45161 grammes, 900/1000 fine. 


Dissenting opinions were delivered by Judge de Bustamente and Judge 
Pesséa. Judge de Bustamente dealt chiefly with the law governing the con- 
tractual stipulations. As in his dissent in the case relating to the Serbian 
loans, he refers to the Code of Private International Law adopted at Havana 
in 1928, and he determines that French legislation should govern. He finds 
it ‘useless to refer to the practice of the courts” in France and Brazil, and 
for this he relies upon Article VI of the compromis. He finds the French law 
of June 25, 1928, inapplicable because it was enacted after the compromis 
was signed. Therefore Article 1895 of the French Code remains, in his 
opinion, applicable. His conclusion is that the payment on the bonds should 
be effected at Paris in French currency which is legal tender, and that the 
payment of the bonds, so far as French bondholders are concerned, should 
be effected in Paris. 

Judge Pesséa’s opinion follows very closely his opinion in the case relating 
to the Serbian loans. He holds that the court is incompetent, that the gold 
clause should be interpreted in accordance with the action of the parties, and 
that Article 1895 of the French Code is applicable. 


THE FREE ZONES OF UPPER SAVOY AND THE DISTRICT OF GEX 


This case was submitted to the court as a result of the compromis between 
France and Switzerland, signed on October 30, 1924, and ratified on March 
21, 1928.1° The French Government was represented by Professor Jules 
Basdevant as agent and M. Paul Boncour, as counsel, and the Swiss Govern- 
ment by M. de Pury and Professor Paul Logoz as agents, and M. Walter 


0 The diplomatic history of the compromis is set forth in the message of the Swiss Federal 
Council to the Federal Assembly, of Nov. 25, 1924 (Doc. 1911). 
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Burckhardt and M. Paul Edmond Martin as counsel. Cases were filed by 
both parties on September 5, 1928, counter-cases on January 23, 1929, and 
replies on June 12, 1929. Oral arguments were heard by the court on July 
9-13, 15-16, 18-19, and 22-23, 1929, and on August 19, 1929, the court 
issued an order dealing with the case in a preliminary way." 

The dispute concerning the zones in Upper Savoy and Gex reaches back 
into the history of centuries past.'’2 The free zones on French territory near 
Switzerland are to be distinguished from the neutralized zones in certain 
parts of Savoy, created by Article 92 of the Treaty of Vienna of June 9, 
1815," by Article 3 of the Treaty of Paris of November 20, 1815, and by 
the Act of November 20, 1815." The neutral zones, observed to some extent 
during the war, seem now to have been abolished. Four free zones are also 
to be distinguished: (1) the zone of Gex, created by Article 5 of the protocol 
of November 3, 1815, and Article 1 of the treaty of November 20, 1815, in- 
struments to which Switzerland was not a party;'® (2) the small Sardinian 
Zone, defined by Article 3 of the Treaty of Turin, March 16, 1816, between 
Sardinia, the Swiss Confederation and the Canton of Geneva;!’ (3) St. 
Gingolph, created a free zone by the Manifesto of the Sardinian Court of 
Accounts, September 9, 1929; and (4) the enlarged zone, created by the 
Imperial French decree of June 12, 1860.18 The present dispute does not 
relate to the last-named zone. 

Immediately, as it comes before the court, the purpose of the “arbitration” 
is to obtain an interpretation to be placed on Article 435, paragraph 2, with 
its annexes, of the Treaty of Versailles of June 28, 1919, and a ‘“‘settlement 
of all questions involved in the execution of paragraph 2 of Article 435.” !° 


11 Publications of the Court, Series A, No. 22. 

#2 Zones were first established in Gex in 1602 and in Savoy in 1603. An excellent account 
of their history was given in two communiqués issued by the Secretariat of the League of 
Nations, July 8 and July 24, 1929. See also the European Economic and Political Survey 
for March 15-31, 1929, Vol. IV, p. 411 (published by the American Library in Paris); Victor 
Berard, Genéve, La France et La Suisse (4 vols.), Paris: Librarie Armand Colin, 1927; J. 
Paulus, ‘‘ Les Zones Franches Autour de Geneve,” 5 Révue de Droit International et de Législatton 
Comparée (3 ser.), p. 58. Toynbee, Survey of International Affairs, 1925, Vol. II, p. 215. 

13] Hertslet, Map of Europe, p. 262. 

4 Tbid., p. 346. 8 Tbid., p. 370. 

16 1] Hertslet, Map of Europe, pp. 326, 342. 17 Thid., p. 421. 

18 15 Bulletin des Lois de ’Empire Frangais (11th series), p. 891, No. 7744. 

19 Art. 435 of the Treaty of Versailles is as follows: ‘The high contracting parties, while 
they recognize the guarantees stipulated by the Treaties of 1815, and especially by the Act of 
November 20, 1815, in favor of Switzerland, the said guarantees constituting international 
obligations for the maintenance of peace, declare nevertheless that the provisions of these 
treaties, conventions, declarations and other supplementary Acts concerning the neutralized 
zone of Savoy, as laid down in paragraph 1 of Article 92 of the Final Act of the Congress of 
Vienna and in paragraph 2 of Article 3 of the Treaty of Paris of November 20, 1815, are no 
longer consistent with present conditions. For this reason the high contracting parties take 
note of the agreement reached between the French Government and the Swiss Government 
for the abrogation of the stipulations relating to this zone which are and remain abrogated. 
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The compromis provides (Article 1) that it ‘“‘shall rest with’’ the court 


to decide whether, as between Switzerland and France, Article 435, para- 
graph 2, of the Treaty of Versailles, with its annexes, has abrogated or 
has as its object the abrogation of the provisions of the Protocol of the 
Conference of Paris of November 3, 1815, of the Treaty of Paris of 
November 20, 1815, of the Treaty of Turin of March 16, 1816, and of 
the Manifesto of the Sardinian Court of Accounts of September 9, 1829, 
regarding the customs and economic régime of the free zones of Upper 
Savoy and the Pays de Gex, having regard to all facts anterior to the 
Treaty of Versailles, such as the establishment of the federal customs 
in 1849, which are considered relevant by the court. 
The compromis also provides that upon the conclusion of its deliberations on 
this question, and before judgment is pronounced, the court “shall accord 
the two parties a reasonable time to settle between themselves the new 
régime to be applied in those districts’’; “failing the conclusion and ratifica- 
tion”’ of such an accord, the court is asked to pronounce its decision on the 
question formulated and to ‘‘settle for a period to be fixed by it and having 
regard to present conditions, all the questions involved in the execution of 
paragraph 2 of Article 435.”’ Notes were exchanged by the two govern- 
ments on October 24, 1924, by which they agreed “‘that no objection shall be 
raised on either side to the communication by the court to the agents of the 
two parties, unofficially and in each other’s presence, of any indications which 
may appear desirable as to the result of the deliberation upon the question 
formulated in Article *° 
The order of August 19, 1929, represents the result of the court’s delibera- 
tion, after perhaps the most elaborate argument ever made before the court. 
First of all, the court flatly refuses to communicate to the representatives of 
the parties “unofficially,” saying that it is prevented from doing so by 
Articles 54 (paragraph 3) and 58 of the statute.24_ But inasmuch as a failure 
to agree on the interpretation of Article 435 had prevented a solution of the 
dispute, the court, desiring to facilitate a ‘direct and friendly settlement,” 
proceeds to give its interpretation. This is done by “order,” which does not 
have ‘‘binding”’ force, in the terms of Article 59 of the statute, or “final” 
effect, in the terms of Article 60, in deciding the dispute. But the court feels 
itself called upon to enter the following caveat: 


“The high contracting parties also agree that the stipulations of the Treaties of 1815 and 
of the other supplementary Acts concerning the free zones of Upper Savoy and the Gex dis- 
trict are no longer consistent with present conditions, and that it is for France and Switzer- 
land to come to an agreement together with a view to settling between themselves the status 
of these territories under such conditions as shall be considered suitable by both countries.”’ 

The annex to this article sets forth notes exchanged by the two governments. 

* For the full text of the diplomatic correspondence, see the Message of the Swiss Federal 
Council of November 25, 1924 (No. 1911). 

"1 Art. 54 requires that the “deliberations of the court shall take place in private and re- 
main secret,” and Art. 58 requires that every judgment shall be “read in open court.” 
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It is important to set forth clearly that special agreements whereby 
international disputes are submitted to the court should henceforth be 
formulated with due regard to the forms in which the court is to express 
its opinion according to the precise terms of the constitutional provisions 
governing its activity, in order that the court may be able to deal with 
such disputes in the ordinary course and without resorting, as in the 
present case, to a construction which must be regarded as strictly ex- 


ceptional. 

The order deals first with the evidence before the court. The Swiss agent 
had presented a volume entitled Publications des Comités Suisses en faveur 
du maintien des zones franches de 1815 et 1816, to the reception of which in 
evidence the French agent had made a preliminary objection. The extracts 
from the volume read by the Swiss agent had convinced the court that its 
reception was not ‘‘necessary at the present stage of the proceedings to en- 
able the court to form its opinion upon the question”’ before it. Hence, the 
French objection was sustained, and the document was excluded ‘as evi- 
dence at the present stage of the case.’ This action is notable as the out- 
standing instance in which the court has excluded evidence submitted to it 
in a case. 

The function of the court is limited to deciding upon the abrogation of 
certain treaty provisions “as between France and Switzerland.”’ The real 
divergence between the parties “related to the question whether the régime 
of the zones could be abolished without Switzerland’s consent.’’ The court 
declares that it ‘‘cannot as a general rule be compelled to choose between 
constructions determined beforehand none of which may correspond to the 
opinion at which it may arrive,’ and therefore felt itself ‘entirely free”’ 
in its interpretation upon both points, namely, whether Article 435 has 
abrogated former treaty provisions, and whether it has for its object their 
abrogation; the latter question is equivalent to whether the article is intended 
necessarily to lead to the abrogation. The court interprets Article 435, para- 
graph 2, as containing a ‘declaration of disinterestedness”’ on the part of the 
signatories to the Treaty of Versailles, other than France, and an acquies- 
cence by such signatories in an agreement to be arrived at between France 
and Switzerland. The statement that the treaty provisions “are no longer 
consistent with present conditions’’ does not ipso facto effect the abolition 
of the free zones. Switzerland is not a party to the Treaty of Versailles, 
except to the extent to which it has accepted the treaty by the note annexed 
to Article 435. Even if the article involved the abolition of the zones, it 
could only be binding between France and Switzerland if Switzerland’s 
consent were not necessary. Yet the actual terms of Article 435 “seem to 
presuppose the existence of a right on the part of Switzerland derived from 
the former stipulations.’’ Switzerland’s consent was actually sought, and 
the Swiss note of May 5, 1919, which the parties to the Treaty of Versailles 
inserted in the annex to Article 435, is ‘entirely based on the existence of 
such a right on the part of Switzerland.”’ 
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With regard to the Sardinian zone, Switzerland acquired a contractual 
right by the Treaty of Turin, which in the court’s opinion has not been 
abrogated. An examination of the several instruments relating to the zone 
of Gex establishes an intention of the parties to confer on Switzerland a right 
to the free zone of Gex. This conclusion is reached “simply on the basis of 
an examination of the situation of fact in regard to this case,” so that the 
court does not need to decide on the legal effect of “stipulations in favor of 
third parties.”’ 

The conclusion is reached that neither has Article 435 abrogated as be- 
tween France and Switzerland the former provisions relating to the free 
zones, nor does it have such abrogation for its object. This view is in no 
way weakened by the facts antecedent to the Treaty of Versailles, but is 
corroborated by the facts relating to the drafting of Article 435. The court, 
therefore, orders that the two parties be accorded a period expiring on May 1, 
1930, to settle between themselves “‘under such conditions as they may con- 
sider expedient” the ‘new régime”’ to be applied in the districts contem- 
plated by Article 435, paragraph 2. 

All of the judges concurred in the operative portion of the order, but Judge 
Nyholm, Deputy-Judge Negulesco, and Judge ad hoc Dreyfus were unable to 
agree with the court to the extent which they indicated in separate opinions, 
and Judge Pesséa added certain observations. 

Judge Nyholm thought that Article 435 as it stands “contains a suffi- 
ciently clear indication that an existing state of affairs is abolished and a 
new state of affairs established.’”’ He found the Swiss note of May 5, 1919, 
to be merely a protest based on the assertion of Switzerland’s rights. He 
thought that the provisions of 1815 did not create a servitude in Switzer- 
land’s favor, since “the withdrawal of the customs lines is a domestic affair of 
France.”’ Provisions in favor of third parties ‘‘are not permissible in inter- 
state relations” as “the principle of sovereignty is opposed thereto.” 

Deputy-Judge Negulesco was of the opinion that by the Treaty of Ver- 
sailles, the Powers which had originally created the obligations of France 
with reference to the zone of Gex, effected the abrogation of these obliga- 
tions. Switzerland not being a party to the treaty of 1815, her only ground 
for objection is that a right in her favor was created by that treaty, but 
Switzerland is not expressly named in the treaty of 1815, which confines itself 
to creating an obligation of France to withdraw her customs barrier beyond 
the political frontier. Since Switzerland is not a party to the treaty, any 
rights which she had under it could only be exercised so long as the treaty 
had not been abrogated by the signatory Powers. As to the free zone of 
Upper Savoy, M. Negulesco thought the provisions of the Treaty of Turin 
of 1816 could not be abrogated without Switzerland’s consent. 

M. Dreyfus, judge ad hoc, was of the opinion that Switzerland had ac- 
quired no contractual rights by the treaties of 1815, to which she was not a 
signatory and did not adhere. The Powers which conferred an advantage on 
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Switzerland ‘undid in 1919 what they did in 1815.”” The principles govern- 
ing the stipulation in favorem tertii in municipal law are not the same in 
different countries, and should not be transferred to international law. He 
thought that Article 435 not only abrogated the zones created by the treaties 
of 1815, but also had for its object the abrogation of the zones created in 1816. 
Judge Pesséa thought that the parties were really asking for an advisory 
opinion, which the court was incompetent to give except at the request of the 
Council or Assembly of the League of Nations. He observed that ‘‘the case 
is not one for judgment, since the special agreement expressly rules out a 
judgment; nor is it one for an advisory opinion, since neither the Council nor 
Assembly has asked for one; nor for an order, which is not required for the 
purpose of the conduct of the case; and since the court can only express a 
decision by one of these three means, it follows that it should have refused to 
entertain the case, on the ground that the clause whereby the special agree- 
ment seeks the court’s opinion is not valid, having regard to the imperative 
terms of Article 14 of the Covenant and Article 72 of the Rules of Court.’ 
Negotiations between France and Switzerland with reference to the 
régime of the zones were opened at Berne, December 9, 1929, but on Decem- 
ber 10, 1929, they were discontinued; the matter may therefore come before 
the court for a judgment in accordance with the terms of the compromis. 


THE TERRITORIAL JURISDICTION OF THE INTERNATIONAL COMMISSION OF THE 
RIVER ODER 


This case came before the court as a result of a compromis signed at London 
by representatives of six governments, the British Empire, Czechoslovakia, 
Denmark, France, Germany, and Sweden, of the one part, and the Govern- 
ment of Poland, of the other part, on October 30, 1928.73 By this compromis, 
filed with the registry on November 29, 1928, the court was asked to decide 


the following questions: 

Does the jurisdiction of the International Commission of the Oder 
extend, under the provisions of the Treaty of Versailles, to the sections 
of the tributaries of the Oder, Warthe (Warta) and Netze (Notec) which 
are situated in Polish territory, and, if so, what is the principle laid down 
which must be adopted for the purpose of determining the upstream 
limits of the Commission’s jurisdiction? 

The cases and counter-cases were filed within time-limits fixed by the Presi- 
dent of the court, and oral arguments were presented on behalf of each of the 
parties on August 20-24, 1929. 

In the case presented on behalf of Poland, reliance was placed on passages 
extracted, directly or indirectly, from the minutes of the Commission on 
Ports, Waterways and Railways, at the Preliminary Peace Conference in 


2 Publications of the Court, Series A, No. 22, p. 49. 
For the full text of the compromis, see the British Treaty Series, No. 1 (1929), 


Cmd. 3250. 
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Paris in 1919. This commission was engaged in the preparation of the arti- 
cles in the Treaty of Versailles of June 28, 1919, under which the International 
Commission of the Oder was created. The six governments objected to the 
admission of such references in evidence, and requested that they be dis- 
regarded. On August 15, 1929, the court issued an order” inviting the agents 
to argue this preliminary question. At the conclusion of this argument, on 
August 20, 1929, the court issued an order* that “‘the minutes of the Com- 
mission on Ports, Waterways and Railways of the conference which prepared 
the Treaty of Versailles shall be excluded as evidence from the proceedings in 
the present case.”” Among the reasons for this action, the court observed 
that three of the parties in the case did not take part in the work of the con- 
ference which prepared the Treaty of Versailles,?° and hence ‘‘the record of 
this work cannot be used to determine, in so far as they are concerned, the 
import of the treaty,” for “in any particular case, no account can be taken of 
evidence which is not admissible in respect of certain of the parties to that 
case.” 

A second preliminary matter had to be disposed of. The compromis had 
the effect of placing two questions before the court. The submissions of the 
Polish Government dealt with only one of these questions, on the theory that 
“being of the opinion that the jurisdiction of the commission does not extend 
to the purely Polish parts of the Warta (Warthe) and Notec (Netze),’”’ Po- 
land was ‘“‘not obliged to consider the answer”’ to the second question; and to 
the submissions of the six governments on the second question, the Polish 
Government made “every reservation,” reserving specially “the right to 
state its case’”’ in regard to the solutions proposed by the six governments. 
In this situation, on August 15, 1929, the court issued an order?’ inviting the 
Polish agent to file with the court by August 17, at midday, ‘“‘any alternative 
submissions as to the second of the two questions” before the court. In 
taking this action, the court observed that ‘in a case submitted to the court 
by special agreement (compromis) and in which there is neither applicant nor 
respondent, the parties must have an equal opportunity reciprocally to dis- 
cuss their respective contentions’’; hence, it was concluded in this case that 
“the six governments must be enabled to discuss, in their first oral agreement 
and not only in their reply, any alternative submissions”’ of the Polish Gov- 
ernment. This invitation was accepted by the Polish agent. 

The necessity for the compromis in this case arose out of the attempt of the 
International Commission of the Oder to carry out the duty imposed upon it 

* Publications of the Court, Series A, No. 23 (Annex 2), p. 28. 

% Tbid., Annex 3, p. 41. 

26 Denmark and Sweden are clearly in this category. As to Germany, the situation was 
that Germany was not represented in what was generally known as the Preliminary Peace 
Conference, in which various commissions drafted the “conditions” later submitted to 
Germany. But Germany was represented at the peace conference at which her acceptance 


of the modified conditions was negotiated. 
27 Publications of the Court, Series A, No. 23 (Annex 4), p. 44. 
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by Article 343 of the Treaty of Versailles, to draft a project revising the exist- 
ing international agreements and regulations, and inter alia defining “the 
sections of the river or its tributaries to which the international régime,” set 
forth in Articles 332 to 337 of the Treaty of Versailles, ‘shall be applied.”’ 
The Polish member of the commission contended that there should be ex- 
cluded from the application of this régime the navigable portions of tribu- 
taries of the Oder situated in Polish territory; while other delegates were of 
the contrary opinion. From 1920 to 1924, the commission labored with the 
problem, and in 1924, it recognized its failure, and pointing to the solution 
previsaged in Article 378 of the Treaty of Versailles,?* it suggested that the 
delegates should approach their governments on the matter. Thereafter, at 
the request of the British and French Governments, the questions involved 
were brought before the Advisory and Technical Committee for Communica- 
tions and Transit of the League of Nations, which on November 27, 1924, 
adopted a “suggestion for conciliation.”” When this suggestion was com- 
municated to the governments concerned, it was rejected by Poland and re- 
served by Germany. This led the Advisory and Technical Committee on 
Communications and Transit, on July 30, 1925, to adopt a resolution declar- 
ing the procedure of conciliation to be closed. The negotiation of the com- 
promis of October 30, 1928, then followed. 

The judgment of the court (No. 16) was given on September 10, 1929, by 
nine votes to three.2® The parties were agreed upon the meaning to be given 
to the word “‘jurisdiction,’”’ which the court considered to relate “‘to the 
powers possessed by the commission under treaties in force.’”’ It was felt to 
be clear “that the questions on which the court is asked to give judgment 
presuppose that the jurisdiction of the commission is not limited to the prin- 
cipal river but also extends to the tributaries.’’ A question arose as to the 
applicability of the statute annexed to the Barcelona Convention of April 20, 
1921, relating to the régime of navigable waterways of international concern, 
which was previsaged in Article 338 of the Treaty of Versailles. The six 
governments relied upon this statute. The Polish Government had not 
ratified the Barcelona Convention, and had insisted in earlier stages of the 
dispute that the convention could not be invoked against it. The six gov- 
ernments asked that the court reject the Polish argument based on non- 
ratification. This the court refused todo. While Article 338 of the Treaty 
of Versailles had provided that the régime laid down should be superseded by 
a general convention of waterways which was to be applicable to the Oder, 
the court thought that the reference must be taken to be “‘to a convention 
made effective in accordance with the ordinary rules of international law,” 


28 “ Disputes which may arise between interested Powers with regard to the interpretation 
and application of the preceding articles shall be settled as provided by the League of Na- 
tions.” 

2° Count Rostworowski sat as a judge ad hoc; but the court contained no judge of British, 
French, German or Swedish nationality, in hearing this case. 
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and concluded that as the convention itself provides for ratification, it could 
not be relied upon as against Poland. Hence the questions before the court 
were to be solved solely on the basis of the Treaty of Versailles without re- 
gard to Article 338. 

The parties disagreed as to the answer to be given to the question before 
the court. The six governments insisted on an affirmative answer and the 
Polish Government insisted on a negative answer. The arrangement of the 
Treaty of Versailles is such as to warrant some distinction between the inter- 
national régime applicable to certain rivers and the administration which is 
provided for by commissions, but the court concludes that the function of 
the commission is “to make practical application of the principles of the 
régime”’ and that therefore the competence of the commission extends to 
all the internationalized portions of the river and the river system. The 
régime and the administration are coincident. Hence the question before 
the court is dependent on Article 331 of the Treaty of Versailles.°° The 
Warthe and the Netze rise in Poland and, after flowing through Polish 
territory, they pass into German territory, where the Netze joins the Warthe 
before the Warthe joins the Oder. 

Article 331 sets two conditions for internationalization: “‘the waterways 
must be navigable and must naturally provide more than one state with ac- 
cess to the sea.’’ It is assumed that both the Warthe and the Netze are 
navigable in Polish territory. Hence the court must say whether that part 
of the two tributaries which is in Polish territory provides more than one 
state with access to the sea. The Polish Government contended that it 
provides only Poland with access to the sea, but the six governments main- 
tained that a river system is not to be divided up in this way. Poland in- 
sisted that the text being doubtful, that solution should be adopted which 
imposes the least restriction on the freedom of states. The court found this 
argument ‘‘sound in itself,’ but was of the opinion that it ‘‘must be employed 
only with the greatest caution.’”’ There are many methods of interpretation 
beside grammatical analyses. Reference must be had to the “principles 
underlying the matter to which the text refers,’ and only when the intention 
of the parties remains doubtful after all pertinent considerations are taken 
into account is that interpretation to be adopted which is most favorable to 
the freedom of states. Hence the court was compelled to examine the prin- 


%° Art. 331 reads: “The following rivers are declared international: the Elbe (Labe) from 
its confluence with the Vitava (Moldau), and the Vitava (Moldau) from Prague; the Oder 
(Odra) from its confluence with the Oppa; the Niemen (Russtrom-Memel-Niemen) from 
Grodno; the Danube from Ulm; and all navigable parts of these river systems which natu- 
rally provide more than one state with access to the sea, with or without transhipment from 
one vessel to another; together with lateral canals and channels constructed either to dupli- 
cate or to improve naturally navigable sections of the specified river systems, or to connect 
two naturally navigable sections of the same river. 

“The same shall apply to the Rhine-Danube navigable waterway, should such a water- 
way be constructed under the conditions laid down in Article 353.” 
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ciples governing international fluvial law. Reference is made to the Act of 
the Congress of Vienna of June 9, 1815. The common legal right on navi- 
gable waterways separating or traversing several states ‘‘must extend to the 
whole navigable course of the river and does not stop short of the last fron- 
tier.’ The Treaty of Versailles was designed to effect a ‘‘complete inter- 
nationalization,’’ by which is meant ‘‘the free use of the river for all states, 
riparian or not.’’ The fact that the river commissions set up by the Treaty 
of Versailles include representatives of non-riparian states is partly to be ex- 
plained by the interest of such states in the navigation of the waterways in 
question. The court reaches the conclusion that the Treaty of Versailles 
adopts the same standpoint as the Act of Vienna and the treaty law which 
applied and developed the principles of that act. Interpreting Article 331 in 
the light of these principles, it is concluded that the jurisdiction of the Oder 
Commission extends to those portions of the Warthe and Netze situated in 
Polish territory. This conclusion is not modified by arguments drawn from 
provisions in the peace treaties concerning other rivers, nor by statements to 
be found in the reply of the Allied and Associated Powers to the Austrian 
delegation. 

An affirmative reply to the first question being decided upon, the court 
proceeded to deal with the principle to be adopted for the purposes of deter- 
mining the up-stream limits of the commission’s jurisdiction. This principle 
is to be found in Article 331 of the Treaty of Versailles, from which it follows 
that the jurisdiction of the commission extends ‘“‘up to the points at which 
the Warthe and Netze cease to be either naturally navigable or navigable 
by means of lateral canals and channels constructed either to duplicate or to 
improve naturally navigable sections of the specified river systems, or to con- 
nect two naturally navigable sections of the same river.” 

Judge Huber was of the opinion that the statute annexed to the Barcelona 
Convention had superseded the international régime provided for in the 
Treaty of Versailles, as a result of Article 338. But this supersession did not 
extend to Article 331 of the Treaty of Versailles, and hence he did not dissent 
from the conclusion reached by the court. Judge de Bustamante and Judge 
Pesséa and Count Rostworowski dissented from the judgment, but without 
writing dissenting opinions. 


ORGANIZATION OF THE COURT 


The death of Judge Weiss on August 31, 1928, and of Viscount Finlay on 
March 9, 1929, left two vacancies to be filled by an election by the Assembly 
and Council of the League of Nations. The Secretary-General of the 
League of Nations took the necessary steps to secure the nominations, and 
separate nominations were duly made by various national groups for filling 
the two vacancies.* When the Tenth Assembly met in September, it had 


3 Twenty-five candidates were nominated to succeed Judge Weiss, and twenty-four to 
succeed Viscount Finlay. League of Nations Document, A. 26. 1929. V. 
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to decide first of all on the procedure to be followed, for it was the first time 
that an election was to be held to fill simultaneously two vacancies in the 
court. On September 16, 1929, the General Committee of the Assembly 
recommended ® that since Article 14 of the court’s statute provides for the 
filling of vacancies ‘‘by the same method as that laid down for the first 
election,” the ‘‘two vacancies should be filled simultaneously by the method 
of a scrutin de liste, 1.e., by holding a single ballot or series of ballots in respect 
of both vacancies together, each voter being entitled to vote for a number of 
candidates equal to the number of vacancies, and those candidates who at 
any ballot obtain the requisite majority being considered to be elected.” 
Hence the candidates nominated for the separate vacancies were to be de- 
clared to be eligible for election to fill either vacancy. This recommendation 
was adopted by the Assembly, and both the Assembly and the Council pro- 
ceeded to the election on September 19, 1929. The two judges elected were 
M. Henri Fromageot (France), and Sir Cecil J. B. Hurst (Great Britain), 
each receiving the necessary votes in the Assembly and in the Council.* 
Both immediately entered into function as judges. 

On August 16, 1929, the court unanimously reélected Mr. Ake Hammar- 
skjéld to succeed himself as Registrar of the court, and to serve for the period 
1930-1936. On July 29, 1929, Judge Hughes was named by the court to fill 
the vacancy in the special chamber for labor cases, caused by the death of 
Viscount Finlay. On August 21, 1929, the court constituted the Chamber 
for summary procedure for 1930, naming as members, President Anzilotti, 
Judge Huber and Judge Loder; and as substitute members, Judge Altamira 
and Judge Hughes. 


ACCEPTANCE OF THE COURT STATUTE 


The protocol of signature of December 16, 1920, to which the statute of the 
court is annexed, was signed on September 14, 1929, by representatives of 
Nicaragua and Peru. This protocol has now been signed on behalf of fifty- 
four states or members of the League of Nations, of which forty-two have 
ratified .*4 


JURISDICTION OF THE COURT 


The most significant development of 1929, with reference to the court’s 
jurisdiction, has been the wide acceptance of the obligatory jurisdiction with 
respect to legal disputes, as provided for in Article 36 of the court’s statute.® 


2 League of Nations Document, A. 57. 1929. V. 

% In the Assembly, representatives of fifty-two members voted. Sir Cecil Hurst received 
40 votes, and M. Fromageot 37. 

4 See the list of states in the Fifth Annual Report of the Court. Publications of the 
Court, Series E, No. 5, pp. 385-391. 

% An interesting study entitled ‘‘The Optional Clause,’’ was published by the League of 
Nations Union, (2d ed.), July, 1929. No. 240. 
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The Optional Clause, conferring such jurisdiction, was the subject of a reso- 
lution of the Ninth Assembly of the League of Nations in 1928, which called 
attention to the fact that the clause could be accepted with appropriate reser- 
vations both as to duration and as to scope, and noting ‘‘that the reserva- 
tions conceivable may relate, either generally to certain aspects of any kind 
of dispute, or specifically to certain classes or lists of disputes, and that these 
different kinds of reservations can be legitimately combined.’’** During the 
session of the Ninth Assembly, the obligatory jurisdiction was accepted by 
Hungary for five years and by Spain for ten years, and on August 13, 1929, 
Hungary’s ratification of the clause was deposited with the Secretariat; but 
no further acceptances followed until the session of the Tenth Assembly. At 
the Tenth Assembly in 1929, the subject was much discussed. On Septem- 
ber 3, 1929, Prime Minister Ramsay MacDonald announced that Great 
Britain would sign the Optional Clause, but the rush to sign was begun by the 
Italian delegate on September 9, 1929. The Italian Government accepted 
compulsory jurisdiction for five years, subject to ratification and “subject to 
any other method of settlement provided by special convention, and in any 
case where no solution has been reached through the diplomatic channels or 
through the action of the Council of the League of Nations.”” On September 
10, the Latvian representative signed the Optional Clause, for five years. 
On September 12, it was signed by the Greek Minister for Foreign Affairs, 
for five years, “‘for all the classes of disputes mentioned in Article 36, with 
the exception of cases where the parties have agreed or shall agree to have 
recourse to another method of pacific settlement.’’ On September 14, it was 
signed by the Minister for Foreign Affairs of the Irish Free State, subject to 
ratification. On September 16, it was signed on behalf of France, for five 
years as to disputes arising after ratification, ‘which could not have been 
settled by a procedure of conciliation or by the Council according to the 
terms of Article 15, paragraph 6 of the Covenant.” 

On September 19, 1929, the Optional Clause was signed by representatives 
of His Britannic Majesty’s Governments in the United Kingdom of Great 
Britain and Northern Ireland, in the Union of South Africa, in the Dominion 
of New Zealand, and by a representative of the Government of India, and on 
the following day by representatives of His Majesty’s Governments in 
Australia and Canada, subject to ratification, “‘for a period of ten years and 
thereafter until such time as notice may be given to terminate the accept- 
ance,’”’ for disputes other than disputes for which a peaceful settlement by 
some other method may have been agreed upon, and other than “disputes 
with the government of any other member of the League which is a member 
of the British Commonwealth of Nations, all of which disputes shall be set- 


% League of Nations Official Journal, Special Supplement No. 63, p. 19. A resolution of 
the Fifth Assembly, Oct. 2, 1924, stated that the terms of Art. 36 of the statute would per- 
mit states to sign the optional clause ‘‘ with the reservations which they regard as indispens- 
able.” IJbid., Special Supplement No. 21, p. 20. 
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tled in such manner as the parties have agreed or shall agree,’’ and “ disputes 
with regard to questions which by international law fall exclusively within 
the jurisdiction” of the particular government and subject to the condition 
that His Majesty’s Government [as named] 


reserve the right to require that proceedings in the court shall be sus- 
pended in respect of any dispute which has been submitted to and is 
under consideration by the Council of the League of Nations, provided 
that notice to suspend is given after the dispute has been submitted to 
the Council and is given within ten days of the notification of the initia- 
tion of the proceedings in the court, and provided also that such suspen- 
sion shall be limited to a period of twelve months or such longer period 
as may be agreed by the parties to the dispute or determined by a de- 
cision of all the members of the Council other than the parties to the 
dispute.*” 


The reservations made by these members of the League differ very mate- 
rially from that made by the Minister for Foreign Affairs of the Irish Free 
State, who signed “for twenty years and on the sole condition of reciprocity.” 

On September 19, also, the Optional Clause was signed by the Minister of 
Foreign Affairs of Czechoslovakia, accepting the jurisdiction for ten years, 
“subject to the right, for either of the parties to the dispute, to submit the 
dispute, before any recourse to the court, to the Council of the League of 
Nations’’; and by the representative of Peru on very similar terms. On 
September 20, it was signed by a representative of Siam, for ten years “‘in 
all disputes, as to which no other means of pacific settlement is agreed upon.”’ 
On September 24, 1929, the representative of Nicaragua ‘‘recognized as 
compulsory unconditionally the jurisdiction of the Permanent Court of Inter- 
national Justice.”’ 

The acceptances by Greece and Nicaragua are effective, without being 
subject to ratification; but all other signatures during the Tenth Assembly 


7 This acceptance of the Optional Clause led to an interesting discussion in England. An 
editorial in The Times, Sept. 20, 1929, was followed by a spirited correspondence, also pub- 
lished in The Times, in which Lord Salisbury, Mr. A. P. Fachiri, Prof. A. Pearce Higgins, 
Prof. Edward Jenks, Mr. Wm. Latey, Prof. H. A. Smith, Prof. J. L. Brierly, Lord Parmoor, 
and Mr. George F. 8. Bowles participated. Mr. Bowles expressed the view that the British 
acceptance of compulsory jurisdiction is the ‘‘ very same proposal’’ as that made in 1907 for 
establishing an International Prize Court. Prof. Pearce Higgins concluded that “the Per- 
manent Court of International Justice has been in effect constituted an International Court 
of Prize, before which parties aggrieved by decisions of British prize courts will be able to 
compel the British Government to appear.’”’ Mr. Fachiri replied “that by international law 
jurisdiction in all matters of prize belongs exclusively to the courts of the states concerned.” 
The views of His Majesty’s Government are set forth in a memorandum on the signature of 
the Optional Clause, published on Dec. 9, 1929, in Parliamentary Papers, Misc. No. 12 (1929), 
Cmd. 3452, dealing at length with the objections made to the acceptance. ‘‘ His Majesty’s 
Government consider that our acceptance of the Optional Clause makes no difference to the 
principle that prize cases must be decided first in our own prize courts before any question 
of reference to Permanent Court of International Justice could arise.”’ 
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were subject to ratification. The Optional Clause is therefore in force today 
(December 1, 1929) for twenty states, as follows: ** 


Abyssinia Hungary 
Austria Netherlands 
Belgium Nicaragua 
Bulgaria Norway 
Denmark Panama 
Estonia Portugal 
Finland Spain 
Germany Sweden 
Greece Switzerland 
Haiti Uruguay 


The Convention for the Suppression of Counterfeiting Currency, con- 
cluded at Geneva, April 20, 1929, already signed by some twenty-five 
states, contains a provision for referring to the court any disputes as to the 
interpretation or application of the convention,*® such as has now become 
customary in multipartite conventions. 

On July 18, 1929, the Government of Finland communicated to the Secre- 
tary-General of the League of Nations, for inclusion on the agenda of the 
Tenth Assembly, a proposal to confer on the Permanent Court of Inter- 
national Justice jurisdiction as a court of review in respect of arbitral tri- 
bunals established by states.4° The proposal referred to the provision for a 
tribunal of appeal in the (unratified) arbitration treaty signed by representa- 
tives of Great Britain and the United States, on January 11, 1897, and was 
designed to deal with the cases where an arbitral award is contested on the 
ground that the tribunal which rendered it acted outside of its jurisdiction or 
in excess of its powers. It was suggested that a special protocol might be 
drawn up, by which states desiring to do so could recognize the court as a 
tribunal of review in such cases. The proposal was considered by the Tenth 
Assembly, which on September 25, 1929, adopted a resolution inviting the 
Council to submit to examination the question: 

What would be the most appropriate procedure to be followed by 
states desiring to enable the Permanent Court of International Justice 
to assume in a general manner, as between them, the functions of a 
tribunal of appeal from international arbitral tribunals in all cases 
where it is contended that the arbitral tribunal was without jurisdiction 
or exceeded its jurisdiction? “ 


38 To the list appearing in the Fifth Annual Report of the court (Series E, No. 5, p. 137), 
Greece, Hungary and Nicaragua may now be added. 

39 League of Nations Document, C. 153. M. 59. 1929. II. 

40 League of Nations Document, A. 21. 1929. V. A similar proposal had been made by 
M. Rundstein before the Committee of Jurists on the Statute of the Permanent Court of 
International Justice, March 18, 1929. League of Nations Document, C. 166. M. 66. 1929. 
V. 

41 League of Nations Official Journal, Special Supplement No. 74, p. 17. 
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THE PROPOSED AMENDMENT OF THE COURT’S STATUTE 


The approaching expiration of the first nine-year term of the judges of the 
court seems to draw to a close the first period of the court’s history, and in 
some quarters it has seemed to call for a stock-taking of the experience 
gained. In 1930, judges are to be elected for a further period of nine years, 
and if any changes should be made in the court’s structure, they should be 
effected before the election of 1930. It was in this sense that the proposal 
was made to the Ninth Assembly of the League of Nations, in 1928, that the 
statute should be examined with a view to its amendment, and on September 
20, 1928, the Assembly adopted a resolution drawing the Council’s attention 
to the desirability of proceeding to such an examination of the statute.*2 On 
December 13, 1928, the Council of the League of Nations considered this 
matter, and on the following day it decided to “‘entrust the study contem- 
plated” to a committee composed of: M. Fromageot, M. Gaus, Sir Cecil 
Hurst, M. Ito, M. Politis, M. Raestad, M. Rundstein, M. Scialoja, M. 
Urrutia, and Jonkheer van Eysinga. The committee was also to contain 
a jurist of the United States of America, and Mr. Elihu Root accepted the 
Council’s invitation to serve on it. Moreover, the Council invited President 
Anzilotti and Vice-President Huber, of the court itself, and M. Osusky, 
Chairman of the League of Nations Supervisory Commission, to participate 
in the work of the committee. M. Massimo Pilotti was later added to the 
committee. 

The committee met at Geneva from March 11 to March 19, 1929.8 Presi- 
dent Anzilotti and Vice-President Huber stated at the outset that their at- 
tendance “should not be regarded as implying that we are of the opinion 
that a revision of the statute is necessary.” As a result of its deliberations, 
the Committee of Jurists proposed numerous amendments to the statute, of 
which the most important are the following: 


(1) Article 3. That the number of judges be increased to fifteen, and 
the title of deputy-judge be suppressed. The provision empowering 
the Assembly, on the proposal of the Council, to increase the number of 
judges, would be omitted. 

(2) Article 13. That a new paragraph be added concerning the 
procedure to be followed when a judge resigns. 

(3) Article 16. That members of the court should not be permitted 
to exercise any political or administrative function, nor engage in any 
other occupation of a professional nature. 


“ League of Nations Official Journal, Special Supplement No. 63, p. 11. See also this 
JouRNAL, Vol. 23, p. 27. 

“ The minutes of the committee have been published as League of Nations Document, C. 
166. M. 66. 1929. V. For comment on its work, see René Cassin, “ La revision du statut dela 
Cour permanente de justice internationale,” 36 Revue Générale de Droit International Public 
(1929), p. 377. Arnold Raestad, “Le Projet du Comité de Juristes concernant la révision 
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(4) Article 23. That the court remain permanently in session, except 
during judicial vacations, and that members of the court be bound to 
hold themselves permanently at the disposal of the court. 

(5) Article 32. That new provisions be included for the salaries and 
allowances and pensions of the judges. 

(6) New Chapter IV. That a new chapter be added to the statute, 
embodying provisions for advisory opinions which follow quite closely 
the provisions in the present rules of court. 


The report of the committee came before the Council on June 12, 1929, 
which decided that it should be communicated to members of the League of 
Nations and to states named in the annex to the Covenant; that a conference 
of ‘‘States Parties to the Statute’? be convoked at Geneva on September 4, 
1929, and that the League of Nations Supervisory Commission be asked to 
present a report on the financial questions involved. 

The Conference of States Signatories to the Protocol of Signature of 
December 16, 1920, met in Geneva, from September 4-12, 1929, and ap- 
proved most of the amendments proposed by the Committee of Jurists, with 
some changes. An important new amendment to Article 4, considered at 
the suggestion of the representative of Brazil, was approved, to provide for 
participation in the election of judges by states which have accepted the 
statute of the court, but are not members of the League of Nations, on con- 
ditions to be laid down by the Assembly on the proposal of the Council. 
The conference also drafted a protocol for putting the amendments into 
effect. The results of the work of the conference were communicated to the 
Tenth Assembly; they were unanimously approved by the First Committee 
of the Assembly, and on September 14, 1929, the Assembly ‘‘adopted”’ the 
amendments drawn up by the conference “ and on September 14, 1929, the 
protocol for putting them into effect was opened for signature.” The pro- 
tocol was signed (before December 1, 1929) by representatives of forty-eight 
members of the League of Nations and by the representative of Brazil. 

It is doubtless a general principle that, in the absence of special provisions 
to the contrary, a treaty can only be amended with the consent of all the 
parties. In this sense, the Protocol of Signature of December 16, 1920, is 
in the position of a treaty, and the annexed statute must be deemed to be a 
part of such a treaty. It is clearly a defect in the statute that it fails to 
provide some easier method of amendment, such as is provided for in Article 
26 of the Covenant of the League of Nations “ and in Article 422 of Part 
XIII (Labor) of the Treaty of Versailles. The proposed amendments ought 


du Statut de la Cour Permanente de Justice Internationale,” Revue de Droit International, 
1929, p. 340. 

“ League of Nations Official Journal, Special Supplement No. 74, p. 10. The minutes of 
the conference have been published in League of Nations Document, C. 514. M. 173. 1929. V. 

* League of Nations Document, C. 492. M. 156. 1929. V. 

“6 See Manley O. Hudson, “ Amendment of the Covenant of the League of Nations,’ 38 


Harvard Law Review (1925), p. 903. 
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to have supplied this defect, but the Committee of Jurists was prevented 
from attempting this by the fact that the adhesion of the United States is 
proposed on condition that the statute “shall not be amended without the 
consent of the United States.”” Clearly, such a position could hardly be 
accorded to the United States unless it were also maintained for other states 
which are parties. It is a matter for regret that this situation must be con- 
tinued, in which each party to the Protocol of Signature must consent to any 
amendment of the statute. 

The Conference of Signatories succeeded, however, in devising a method 
for the giving of consent which may facilitate the process of amendment. 
It is not necessary that every amendment be formally ratified by every state 
before it can become effective. Consent may be expressed in other ways 
than by ratification, and the desirability of having the amendments now 
proposed brought into force, if at all, before the election of judges in 1930, 
and the improbability of securing the formal ratification by every state 
before that date, made it imperative that other means of giving consent be 
found. The Protocol of Amendment of September 14, 1929, therefore pro- 
vides (paragraph 4): 

The present protocol shall enter into force on September 1, 1930, 
provided that the Council of the League of Nations has satisfied itself 
that those members of the League of Nations and States mentioned in 
the Annex to the Covenant which shall have ratified the protocol of 
December 16th, 1920, and whose ratification of the present protocol 
has not been received by that date, have no objection to the coming 


into force of the amendments to the statute of the court which are 
annexed to the present protocol. 


Under this provision, the lack of consent is to be indicated by the active 
formulation of some objection, and any state which does not object may be 
deemed to have consented if the Council so decides. It is to be hoped that 
the adoption of this procedure will serve as a precedent in the future, and this 
is probably not precluded by the provision in Article 3 of the Protocol of 
American Adhesion of September 14, 1929, that ‘‘no amendment of the 
statute of the court may be made without the consent of all the contracting 
states.” 

The Committee of Jurists also advised the Assembly to adopt the following 
recommendation: 

The Secretary-General, in issuing the invitations provided for in 
Article 5 of the statute, will request the national groups to satisfy them- 
selves that the candidates nominated by them possess recognized prac- 
tical experience in international law and that they are at least able to 
read both the official languages of the court and to speak one of them; he 
will recommend the groups to attach to each nomination a statement of 
the career of the person nominated showing that he possesses the re- 
quired qualifications.*7 


47 League of Nations Document, C. 166. M. 66. 1929. V., p. 119. 
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This proposal encountered stout opposition in the Conference of Signatories, 
where certain delegates seemed to regard it as paving the way for a choice of 
legal advisers to foreign offices, as judges of the court. However, the con- 
ference by majority vote adopted the following resolution: 

The conference recommends that, in accordance with the spirit of 
Articles 2 and 39 of the statute of the court, the candidates nominated 
by the national groups should possess recognized practical experience in 
international law and that they should be at least able to read both the 
official languages of the court and to speak one of them; it also considers 
it desirable that to the nominations there should be attached a statement 
of the careers of the candidates justifying their candidature. 


The opposition to this resolution was continued unsuccessfully when it 
came before the First Committee of the Tenth Assembly; and by 32 votes to 
15, it was voted by the Assembly itself.*8 


PROPOSED ADHESION BY THE UNITED STATES 


On January 27, 1926, the Senate of the United States of America adopted 
a resolution (two-thirds of the Senators present concurring) consenting to 
the “‘adherence’”’ by the United States to the Protocol of Signature of 
December 16, 1920, as proposed by the President on February 24, 1923, 
but subject to five reservations. This resolution was communicated by 
the Secretary of State to the signatories to the Protocol of Signature, and 
in 1926, September 1-23, a Conference of Signatories was held in Geneva 
which drew up a draft protocol concerning the acceptance of the American 
reservations.‘® Prior to February 19, 1929, five governments had accepted 
the United States reservations, three had indicated a willingness to accept 
without taking formal action, fifteen had acknowledged receipt of the 
Secretary of State’s communication, and twenty-four had replied in line 
with the recommendations of the Conference of Signatories of 1926. On 
February 19, 1929, the Secretary of State of the United States addressed a 
letter to the Secretary-General of the League of Nations, informing him 
that a communication was on that day transmitted to each of the signa- 
tories of the protocol, and setting forth its text. The concluding paragraph 
of the communication read: 

The Government of the United States desires to avoid in so far as may 
be possible any proposal which would interfere with or embarrass the 
work of the Council of the League of Nations, doubtless often perplexing 
and difficult, and it would be glad if it could dispose of the subject by a 
simple acceptance of the suggestions embodied in the Final Act and 
draft Protocol adopted at Geneva on September 23, 1926. There are, 
however, some elements of uncertainty in the bases of these suggestions 
which seem to require further discussion. The powers of the Council 
and its modes of procedure depend upon the Covenant of the League of 


48 Verbatim Record of the Tenth Assembly, Sept. 14, 1929, p. 9. 
49 League of Nations Document, 1926. V. 26. 
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Nations which may be amended at any time. The ruling of the court in 
the Eastern Carelia case and the rules of the court are also subject to 
change at any time. For these reasons, without further inquiry into the 
practicability of the suggestions, it appears that the protocol submitted 
by the twenty-four governments in relation to the fifth reservation of 
the United States Senate would not furnish adequate protection to the 
United States. It is gratifying to learn from the proceedings of the 
conference at Geneva that the considerations inducing the adoption of 
that part of reservation 5 giving rise to differences of opinion are ap- 
preciated by the Powers participating in that conference. Possibly the 
interest of the United States thus attempted to be safeguarded may be 
fully protected in some other way or by some other formula. The Gov- 
ernment of the United States feels that such an informal exchange of 
views as is contemplated by the twenty-four governments, should, as 
herein suggested, lead to agreement upon some provision which in un- 
objectionable form would protect the rights and interests of the United 
States as an adherent to the court statute, and this expectation is 
strongly supported by the fact that there seems to be but little differ- 
ence regarding the substance of these rights and interests.*° 


At a meeting of the Council of the League of Nations on March 9, 1929, 
the British representative referred to his government’s receipt of such a 
communication from the Secretary of State of the United States, and sug- 
gested that the Council invite the Committee of Jurists, set up to study 
amendments to the statute, ‘“‘to consider the present situation as regards 
accession of the United States of America to the Protocol of Signature of the 
Statute of the Permanent Court of International Justice and to make any 
suggestions which it feels able to offer with a view to facilitating such acces- 
sion on conditions satisfactory to all the interests concerned.” This 
resolution was promptly adopted by the Council. The Committee of 
Jurists, meeting on March 11, 1929, at once took up this new question thus 
placed before it.54 Mr. Elihu Root placed before the committee a “‘Sug- 
gested Redraft of Article 4 of the Protocol of 1926,” previously sent to 
the Secretary-General of the League of Nations as a note “of an entirely 
unofficial character.” This suggestion was carefully considered at several 
meetings of the committee and redrafted. The committee finally drew up 
a new draft protocol for American adhesion in eight articles, of which but 
three closely resemble the protocol of 1926. By Article 1, the signatories 
accept the United States’ reservations, subject to later articles. Article 2 


5° For the text, see League of Nations Document, C. 166. M. 66. 1929. V, p. 96. 

5! For an account of the work of the Committee of Jurists, see Arnold Raestad, “Les Etats- 
Unis d’Amerique et La Cour Permanente de Justice Internationale,” 3 Revue de Droit Inter- 
national (1929), p. 308. 

2 Thid., p. 9. 

5 For an excellent review of the work of the Committee of Jurists, see Philip C. Jessup, 
“The United States and the World Court,”’ World Peace Foundation Pamphlets, Vol. XII, 
No. 4 (1929). See also Philip C. Jessup, ‘‘The Permanent Court of International Justice,” 
International Conciliation Pamphlets, No. 254, November, 1929; and editorial, infra, p. 105. 
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assures to the United States equal participation in all proceedings of the 
Council or Assembly for the election of judges. Article 3 provides that the 
statute may not be amended without the consent of all the ‘“‘Contracting 
States.”’ Article 4 requires the court to render advisory opinions in public 
session after notice and opportunity for hearing. Article 5 deals with the 
manner in which the United States is to be consulted with reference to 
requests for advisory opinions, and provides for the withdrawal by the 
United States of its adhesion to the protocol of December 16, 1920, if such 
consultation results in no agreement, “without any imputation of unfriend- 
liness or unwillingness to codperate generally for peace and goodwill.” 

On June 12, 1929, the report of the Committee of Jurists, together with 
the draft protocol annexed thereto, was “adopted” by the Council, which 
directed that it be communicated to the United States and to the signa- 
tories to the protocol of 1920. The resolution also provided: 

In order that the Assembly, being, like the Council, a body whose 
procedure in regard to the method of seeking advisory opinions from the 
court would be affected by the adoption of the protocol proposed by the 
Committee of Jurists, may have an opportunity of expressing its opinion 
thereon, the Council decides to instruct the Secretary-General to trans- 
mit to the Assembly the report of the committee and the draft protocol 
and to place the question on the supplementary agenda of the Tenth 
Ordinary Session of the Assembly. 


On August 31, 1929, the Council adopted a resolution placing the matter 
before the Conference of Signatories, ‘if the recommendations of the jurists 
are approved by the Assembly.” On September 3, 1929, the Assembly 
suspended its rules to place the matter before the conference. At the Con- 
ference of Signatories, the draft protocol was approved with very little 
debate, and with only slight verbal changes. It was then communicated 
to the Assembly, which “adopted” it with no debate.“ The protocol * was 
opened for signature at Geneva on September 14, 1929, and it was signed 
(before December 1, 1929) by representatives of Brazil and forty-nine 
members of the League of Nations. It was signed on behalf of the United 
States on December 9, 1929. 

Even before the meeting of the Conference of Signatories, on August 14, 
1929, the Minister of the United States at Berne presented to the Secretary- 
General of the League of Nations an aide-memoire, which stated that 

the Secretary of State considers that the said draft protocol would 
effectively meet the objections represented in the reservations of the 
United States Senate and would constitute a satisfactory basis for the 
adherence of the United States to the protocol and statute of the Per- 
manent Court of International Justice dated December 16, 1920, and 


that after the draft protocol has been accepted by the states signatory to 
the protocol of signature and the statute of the Permanent Court he will 


& League of Nations Official Journal, Special Supplement No. 74, p. 15. 
5 League of Nations Document, C. 493. M. 157. 1929. V. 
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request the President of the United States for the requisite authority to 
sign and will recommend that it be submitted to the Senate for its con- 
sent to ratification.® 


The relation between the protocol for the amendment of the statute and 
the protocol for the adhesion of the United States, created a problem of 
some difficulty. The latter protocol furnishes a basis for the United States 
to adhere to the protocol of December 16, 1920, with the proposed reser- 
vations, and according to its terms it is to come into force as soon as the 
ratifications are deposited of all states which have ratified the protocol of 
December 16, 1920. This means that forty-one members of the League, 
Brazil and the United States must deposit their ratifications before the basis 
for the United States adhesion becomes effective. That is not likely to 
occur before September, 1930, when the judges of the court must be elected 
either on the conditions of the original statute or on the conditions of the 
amended statute. It was desired that if possible the amendments should 
be effective before the election is held in 1930. Hence, the Protocol of 
Amendment provides that it shall enter into force on September 1, 1930 
‘provided that the Council of the League of Nations has satisfied itself that 
those members of the League of Nations and states mentioned in the annex 
to the Covenant which have ratified the protocol of December 16, 1920, and 
whose ratification has not been received by that date, have no objection to 
the coming into force of the amendments.” Thus, an easier method of 
coming into force is provided for the Protocol of Amendment than for the 
Protocol of American Adhesion. It is probable therefore that the former 
will enter into force before the latter, and when the latter comes into force 
it will afford basis for the United States to adhere to the unamended statute 
which may no longer exist in its original form.*” 

This difficulty could easily have been met by an addition to the Protocol 
for American Adhesion, referring to the amendments in process of adoption 
and envisaging the acceptance by the United States, in case the amend- 
ments had come into force, of the amended statute. But the Conference 
of Signatories treated the text of the Protocol for American Adhesion, 
as prepared by the Committee of Jurists, as fait accompli, and desired to 
make no change in it. Hence it was necessary to make some provision for 
the United States in the Protocol of Amendment, and that instrument, in 
addition to its being expressly made open to signature by the United States, 
provides (paragraph 7) that ‘‘for the purposes of the present protocol, the 


* Press release of the U. S. Department of State, Sept. 5, 1929. On Nov. 18, 1929, the 
Secretary of State requested the President’s authority for directing the signature of the 
protocol, and the authority was given on Nov. 26, 1929. The correspondence is published 
in Press Releases, Dec. 14, 1929. 

7 The point is the more important because the Protocol of Amendment of September 14, 
1929, provides (paragraph 5): “‘ After the entry into force of the present protocol, the new 
provisions shall form part of the statute adopted in 1920 and the provisions of the original 
articles which have been made the subject of amendment shall be abrogated.” 
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United States of America shall be in the same position as a state which has 
ratified the protocol of December 16, 1920”; or, in effect, that the United 
States shall be one of the states which may object to the amendments’ 
coming into force, so as to prevent the Protocol of Amendment from coming 
into force. This affords basis for a practical solution of the difficulty in 
which the United States might otherwise have been placed, but it is not 
a complete avoidance of that difficulty. The Conference of Signatories, 
therefore, made it clear that ‘‘three instruments relating to the court will 
be presented for acceptance” to the United States: (1) the Protocol for 
American Adhesion; (2) the Protocol of Signature of 1920, and (3) the Proto- 
col of Amendment. If the United States becomes, simultaneously, a party 
to these three instruments, no difficulty is likely to arise as to their inter- 
relation in the future, though, as M. Politis told the Tenth Assembly on 
September 14, 1929, “this parallelism between the two protocol produces a 
rather complicated situation in regard to ratification by the United States.” * 
The three instruments were signed on behalf of the United States on Decem- 
ber 9, 1929. 

Some confusion has existed from the beginning as to the method by which 
the United States proposes to become a party to the Protocol of Signature 
of December 16, 1920. That protocol provides that it shall remain open 
for signature by states mentioned in the annex to the Covenant, and sig- 
nature would be followed by ratification. But the President of the United 
States, in his message to the Senate, of February 24, 1923, proposed “‘ad- 
herence”’ by the United States (at Geneva, the word ‘“‘accession,”’ in French 
“‘adhésion,” is used instead of ‘‘adherence”’); this would seem to be an act 
repiacing both signature and ratification. But the United States Senate 
resolution of January 27, 1926, while it advised and consented to ‘‘ad- 
herence,”’ also referred to the affixing of the “signature of the United States 
to the protocol” of signature. The Protocol of American Adhesion of 
September 14, 1929, as drawn up by the Committee of Jurists, refers to the 
“adherence” of the United States, but the report of the Committee of 
Jurists states that ‘‘as soon as it has come into force, it will be possible 
for the United States to take the necessary steps to become a party 
to the protocol of December 16, 1920.”” This seems to assume that 
signature and ratification of the protocol of September 14, 1929, will 
be followed by signature, though possibly not ratification, of the protocol 
of December 16, 1920. A simpler course would have been to treat the 
protocol of September 14, 1929, as an act of adhesion which would in itself 
have the effect of signature and ratification of the protocol of December 
16, 1920.*9 


58 Verbatim Record of the Tenth Assembly, Sept. 14, 1929, p. 6. 

% Since the United States has become a signatory to the three court protocols, it might 
now proceed to ratify the Protocol of December 16, 1920, its ratification to become effective 
on the coming into force of the protocol for American adhesion of September 14, 1929. 
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FINANCES OF THE COURT 


The budget estimates for 1930, presented to the Tenth Assembly of the 
League of Nations, included 1,093,304.81 florins for the court, as against 
1,089,839.37 for 1929. The Fourth Committee of the Assembly approved 
this budget without alteration, after an explanation by the Registrar of the 
court “that the court’s budget had developed on perfectly normal lines,”’ 
and it was later adopted by the Assembly. 

The projected amendments to the statute will involve some financial 
questions which were studied by the Supervisory Commission at its thirty- 
third session in July, 1929. The new provisions that the judges shall hold 
themselves at the disposal of the court, and that the court shall remain per- 
manently in session, seem to necessitate changes in the salary scale. The 
Committee of Jurists in drafting the proposed new text of Article 32 of the 
statute drafted also a resolution for submission to the Assembly, suggesting 
a fixed inclusive annual salary instead of the salary, special duty allowance 
and daily subsistence allowance hitherto paid. Under the resolution of the 
First Assembly of December 18, 1920, the judges were to receive 15,000 
florins as annual salary, 100 florins per day as duty allowance, and 50 florins 
a day as allowance for subsistence for days spent at The Hague. Calculated 
on the basis of 200 days to be spent on duty in each year, the allowances 
amounted to 30,000 florins, maximum. The Committee of Jurists therefore 
suggested a fixed salary of 45,000 florins for each judge, and an additional 
special indemnity of 15,000 florins for the President, and a special allowance 
for the Vice-President. This suggestion was approved by the Supervisory 
Commission, and by the Tenth Assembly.” 

New regulations were also framed by the Supervisory Commission govern- 
ing the repayment of travelling expenses of the judges, and governing the 
granting of retiring pensions to them; and such regulations, with but slight 
amendments, were adopted by the Tenth Assembly. 


® For the report of the Supervisory Commission, of July 31, 1929, see League of Nations 
Document A. 5. (a). 1929. X. The resolutions of the Assembly are printed in League of Na- 
tions Official Journal, Special Supplement No. 74, pp. 35 ff. 


THE HAGUE CONFERENCE ON THE CODIFICATION OF 
INTERNATIONAL LAW 


By Jesse 8. REEVES 
Professor of Political Science, University of Michigan 


There is being developed a special technique of codification. The Sixth 
Pan American Conference at Havana adopted in the form of seven conven- 
tions a codification of that number of topics in public international law; 
namely, on the status of aliens, treaties, diplomatic privileges and immuni- 
ties, asylum, civil strife, and maritime neutrality. The preparatory work 
had been done by (a) the American Institute of International Law working 
through its executive committee, and (b) the Rio Commission of Jurists 
reéstablished by the Fifth Pan American Conference. The proposed world 
conference upon codification has now been called to meet at The Hague 
in the spring of this year. There have been no official indications as yet of 
its postponement because of other international conferences. The ma- 
chinery created by the League of Nations to perform the work preparatory 
to this conference has been functioning since 1925. The working of this 
machinery has already been described in this JourNAL down to the creation 
of the present Preparatory Committee for the Codification Conference.! 
It will be remembered that the Committee of Experts for the Progressive 
Codification of International Law, composed of sixteen members, prepared 
a provisional list of topics suitable for codification by international agree- 
ment, made reports upon various topics, submitted questionnaires upon 
seven of them to the various governments, and selected therefrom three 
topics as the agenda of the first world conference on codification. This 
committee also made one general and two special reports upon the further 
work of codification, with some indications as to procedure.? 

The smaller committee of five members, authorized by the League As- 
sembly of 1927 and appointed by the Council, met at Geneva from 6th 
to the 15th of February, 1928, and agreed to call upon the governments of 
the various states for further information upon the three agenda topics. 
In order to elicit the desired information, the committee supplemented the 
questionnaire of the Committee of Experts by “lists of points” to be used as 
the bases for common factors of information to be furnished by the gov- 
ernments. The committee came together again at Geneva from January 28 
to February 17, 1929, in order to examine the replies received up to that time 
from twenty-nine governments based upon the lists of points. Considering, 


1 This JourNAL, October, 1927, p. 659; January, 1928, p. 131. 
* League of Nations Documents, C. 197, 198, and 199, M. 73, 1927 V. 
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arranging, and digesting the replies, the committee agreed as to each of the 
points, with a few exceptions, upon a series of so-called “‘ bases of discussion.” 
These, when separated from their context, form, in effect, a draft project 
upon the three agenda topics; namely, nationality, territorial waters, and 
state responsibility. This laborious undertaking rendered another meeting 
necessary. The committee convened again at Geneva May 6th last and 
adjourned on the 11th, when it declared that with a formulation of rules of 
procedure to be submitted to the conference for its consideration and with 
the final statement of the bases of discussion, it had practically completed 
its work. The replies of a few governments came in after the May meeting 
of the committee. 

To recapitulate the stages of preparation for the Codification Conference, 
we have, therefore: 

(1) The work of the Committee of Experts for the Progressive Codifica- 
tion of International Law (April, 1925, to September, 1927). This included 
the preparation of a provisional list of topics apparently suitable for codifica- 
tion, of preliminary reports and memoranda upon each by the committee, 
of questionnaires upon these submitted to the various governments, analysis 
and arrangement of the governmental replies and reports to the Council, 
definitely selecting three topics for consideration by the conference. In 
addition, this committee continued preliminary investigations by the same 
methods as were used in relation to the three accepted topics, looking 
toward a second conference. The additional topics thus treated are diplo- 
matic privileges and immunities, consuls, piracy, and the position of States 
before foreign courts. It will be noted that the first two of these additional 
four topics are the subjects of two of the Havana Conventions of 1928. 
The work of this committee is set forth in an exhaustive report to the 
Council, communicated to members of the League and other governments. 
It is a valuable document deserving of wider circulation.’ 

(2) The work of the Preparatory Committee for the Codification Confer- 
ence (September, 1927 to September, 1929). This includes the preparation 
of points, fifteen in number, upon each of the three agenda topics, the 
submission of these to the various governments, the analysis and digesting 
of the various reports, concluding with a series of bases of discussion derived 
from the governmental answers, together with a report upon the procedure 
of the conference. The reports of the preparatory committee have now 
been printed in three volumes which should be given close study, not only 
by the governments of the world in advance of the meeting of the confer- 
ence at The Hague, but by all students of international law.‘ With the 


*C. 196. M. 70. 1927 V. The earlier reports have been reprinted by this JourNAt: 
Supplement, Volume 20, special numbers, July and October, 1926. 

*L. of N. V. Questions Juridiques, 1929. Geneva, 1929: Vol. I, Nationality, pp. 211, C. 
73. M. 38. 1929. V; Vol. II, Territorial Waters, pp. 194, C. 74. M. 39. 1929. V; Vol. III, 
Responsibility of States . . . , pp. 253, C. 75. M. 69. 1929. V. 
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reports of the two committees in the hands of the governments many months 
before the assembling of the conference at The Hague, there can be no 
excuse for the lack of preparation on the part of governmental delegates 
or of the foreign offices instructing them, the commonly ascribed cause 
of ineffectiveness or failure of international conferences. Questions of 
procedure referred to the committee were carefully considered and tentative 
recommendations formulated. The Assembly, by paragraph VI of its 
resolution of September 27, 1927, had recommended that the Council in 
issuing invitations to the conference ‘‘should indicate a number of general 
rules which should govern the discussions, more particularly as regards: 


(a) The possibility, if occasion should arise, of the states represented 
at the conference adopting amongst themselves rules accepted by a 
majority vote; 

(b) The possibility of drawing up, in respect of such subjects as 
may lend themselves thereto, a comprehensive convention and, within 
the framework of that convention, other more restricted conventions; 

(c) The organization of a system for the subsequent revision of the 
agreements entered into; and 

(d) The spirit of the codification, which should not confine itself 
to the mere registration of the existing rules, but should aim at adapting 
them as far as possible to contemporary conditions of international 
life.® 


This resolution resulted from the position taken by M. Politis, rapporteur 
of the first assembly committee on codification, as follows: 


(a) Rule of Unanimous Vote or Majority. 

Although it is desirable that the conference’s decisions should be 
unanimous, and every effort should be made to attain this result, it 
must be clearly understood that, where unanimity is impossible, the 
majority of the participating states, if disposed to accept as among 
themselves a rule to which some other states are not prepared to consent, 
cannot be prevented from doing so by the mere opposition of the 
minority. 

(b) Rule of the Scope of the Engagements entered into. 

In such matters as may lend themselves to this, it would be useful 
to provide for the possibility of concluding two kinds of convention: 
a very comprehensive convention on the general rules of the subject, 
likely to be accepted by all states; and a more restricted convention, 
which, while keeping within the framework of the other convention, 
would include special rules binding only upon such states as might be 
prepared to accept them. 


(c) Rule of the Flexibility of the Conventions. 

As these agreements are meant to define and fix the law, it is not to 
be supposed that they could be concluded for limited periods or with 
the option of denunciation. They must be permanent. But, with 
the double object of facilitating their acceptance by all states and of 
making it possible to adapt the rules laid down to the changing needs 


5 L. of N. V. Legal. 1927. V. 28 (C. 548, M. 196, 1927. V), p. 50. 
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of life, it would be desirable to provide an organized system of revision, 
such as follows: 

Any convention drawn up by the conference would be subject to 
revision after the expiration of an initial period of ten years if a request 
to that effect was received from a certain number of signatory states. 
In that case, it would be for the Council of the League to summon a 
conference at the earliest possible opportunity to consider what amend- 
ments were to be made in the convention the revision of which had been 
demanded. 


(d) Rule of the Spirit of the Codification. 

Codification of international law can be imagined in several forms. 
It might be a mere registration of the law in force. It might be some- 
thing more if, instead of merely recording the rules already in existence, 
an attempt were made to adapt them to practical needs. Lastly, it 
might be an entirely original work designed to make good the present 
deficiencies in the law or to replace the old rules by new. Although it 
is very difficult to lay down strictly beforehand in what spirit the work 
of the First Codification Conference should be conducted, it can be 
stated that while, in order to lead to useful results, the conference 
must refrain from making too many innovations, it cannot limit itself 
to the mere registration of the existing law. It must, as far as possible, 
adapt the rules to contemporary conditions of international life. It is 
in order to avoid any misunderstanding on this matter that the states 
which are to take part in the conference should be apprised of the spirit 
in which the work of codification is to be undertaken.® 


The Council, March 7, 1929, instructed the preparatory committee to 
consider and recommend to the Council what action it should take in execu- 
tion of this resolution of the Assembly. Having in mind the Assembly’s 
four propositions, the committee found that not all of them were equally 
suitable for inclusion in a body of rules of procedure. As to the question 
of majority rule in the conference, the committee stated that it “should 
merely be adopted for the successive votes which may have to be taken when 
the various parts of a draft proposal are being framed in a committee,” thus 
keeping within the limits of recognized practice. The committee then goes 
on to say: “‘the matter is more delicate when the question of the final adop- 
tion of a draft is involved.’”’ The conclusions of the preparatory committee 
are so important in view of the unusual character of the conference that 
they should be quoted in full: 

The Preparatory Committee is of the opinion that the conference 
should do everything in its power to secure unanimous agreement, 
and that, where agreement is reached, it should be definitely placed 
on record. Moreover, in conformity with the Assembly resolution, 
the draft rules recognize as being an act of the conference any conven- 
tion concluded by a majority of the states represented. Finally, it 
provides for a declaration, also representing the views of the majority 
and indicating what the states which subscribe to it regard as con- 
stituting existing international law. 


®L. of N. V. Legal. 1927. V. 28 (C. 548, M. 196, 1927. V), p. 48. 
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At this point the Preparatory Committee was confronted with the 
problem of the place which should be given in the work of codification 
to the conclusion of conventions conferring on the rules which they lay 
down [sic] the character of conventional law, and to the signature of 
declarations designed to recognize existing law. This problem is one 
of the special aspects of the problem of “the spirit of codification,” and 
is an exceedingly delicate matter. A particular government which is 
prepared to sign some provision or other as a conventional rule might 
possibly refuse to recognize it as being the expression of existing law, 
whereas another government which recognizes this provision as existing 
law may not desire to see it included in a convention, being apprehensive 
that the authority of the provision will be weakened thereby. It did 
not appear to be possible to give a decision on this matter in the draft 
rules. That is a problem which the conference will be better able to 
settle when it has definite stipulations before it. The attention of 
governments should be drawn to the importance of this point. 

The solution which will be found for this problem involves certain 
consequences relating to the term of validity of the provisions adopted 
and the right to denounce them. While such a right is very natural 
in the case of a convention, it is much less so in the case of a declaration 
laying down the content of ordinary international law. These also 
are points for which it is not easy to give solutions in advance in the 
rules. The conference will, however, require to examine them care- 
fully in connection with the individual acts which it has to frame, and 
must find suitable solutions in accordance with the contents of each 
instrument. 

The conference will also have to decide whether a procedure should 
be laid down for revision, and how and to what extent the new instru- 
ment will, in the case of revision, replace the old instrument. That, 
again, would not appear to be a point which could be dealt with in the 
rules for the conference. 

The spirit of the codification, moreover, cannot be dealt with in the 
rules. It was not possible to indicate whether only existing law should 
be registered, or whether the aim should be to adapt existing law to 
contemporary conditions of international life. The conference will 
have to settle this question when the individual points are taken up. 
The Preparatory Committee would desire merely to state here that the 
work of codification involves the risk of a setback in international law tf 
the content of the codification instrument ts less advanced than the actually 
— law. This is a matter which the conference must always bear 
in mind.’ 


All of these conclusions, while in general conservative, seem to be well 
reasoned and deserving of acceptance. Certainly no procedural rules should 
be adopted which might either wound the susceptibilities of states or seem to 
obscure the main purpose of the conference. The significance of the last ob- 
servation, as quoted, cannot be overestimated. 

The replies made by the governments upon the various points are so un- 
usual that one may not be accused of overstatement if one ventures the asser- 
tion that they have inaugurated a new stage in the orderly and progressive 


7 Italics not in original. Volume I, C. 73, M. 38, 1929 V., p. 9. 
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development of international law. This is not to underestimate the value of 
the replies made to the questionnaires previously sent out by the Committee 
of Experts. The request for information accompanying the list of points 
was ingenious and eductive. The committee asked each government to fur- 
nish information as follows: 

(a) The state of their positive Jaw, municipal and international, 
with, as far as possible, detailed information, bibliographical references 
and relative case-law; 

(b) The experience gained in their own practice at home and abroad; 

(c) Their wishes with regard to any additions to be made to existing 
rules, and the manner in which omissions in existing international law 
may be made good.® 


It could hardly be expected that the responses should uniformly follow 
these suggestions, but enough was elicited to enable the committee to pre- 
pare a comprehensive survey based upon the replies from thirty govern- 
ments. The positions assumed by the various governments can hardly be 
called official to the extent that they commit the governments to definite 
positions in the conference. Nevertheless, the responses certainly furnish 
an authoritative and valuable body of source material upon the three agenda 
topics. 

Heretofore, the attitude of governments upon questions of international 
law has been indicated during the course of diplomatic reclamation or official 
controversy. What is significant in these responses is that many govern- 
ments, sympathetic with the codification idea, are willing to set forth their 
positions for the purpose of harmonizing and not of accentuating the differ- 
ences. The questionnaires had been answered by twenty-seven govern- 
ments. The lists of points were responded to by thirty. Not the same gov- 
ernments have answered both series, and not all answered upon all the three 
topics. Much to be regretted is the silence of the Latin-American Govern- 
ments. Chile alone has responded to the Preparatory Committee, one of 
whose members, Mr. Carlos Castro Ruiz, is a Chilean. The governments 
replying upon one or more of the three topics are: Germany, Austria, Bel- 
gium, Bulgaria, Canada, Chile, Egypt, Estonia, The United States, Finland, 
France, Great Britain, Hungary, India, The Irish Free State, Italy, Japan, 
Latvia, Norway, New Zealand, The Netherlands, Poland, Portugal, Ru- 
mania, Siam, Sweden, Switzerland, Czechoslovakia, and Soviet Russia. 
The care with which each government has undertaken to formulate its re- 
sponses, in many cases with considerable detail and elaboration, shows a 
spirit and interest which augur well for the success of the coming conference.® 

*C. 44, M. 21. 1928. V. p. 1. 


*The Bases of Discussion drawn up by the Preparatory Committee, as well as the Rules 
of Procedure of the conference, are printed in the Supplement to this issue of the JouRNAL. 
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NATIONALITY: JUS SOLI OR JUS SANGUINIS 


By JAMES Brown Scott 
Honorary Editor-in-Chief 


There is no topic of present interest, involving as it does the status of men, 
women and children of various countries, and even of birth in the same 
country, as that of nationality. It bristles with difficulties! To begin 
with, various terms are used, apparently meant to mean one and the same 
thing, although unless they are carefully defined, they may refer to different 
aspects of the subject. For example, “national” is used as a synonym for 
“subject” or ‘‘citizen,’”’ yet one may be a national of a country, and subject 
to its jurisdiction, without, however, being a citizen—as in the case of the 
Filipinos, who are, indeed, subject to the Government of the United States 
and entitled to its protection abroad, although they are not citizens either in 
the sense of international, or of national law. Then there is a difference 
of opinion as to the branch of law to which the matter belongs—the English- 
speaking peoples regarding it as forming part of the public law of nations, 
whereas others consider it as more properly falling within the domain of 
private international law, to which, in turn, the English world gives the not 
inappropriate designation of conflict of laws. 

But whether the topic belongs to international law, public or private, 
about which the learned differ, there is no doubt that there is a conflict of 
laws in well nigh every phase of the subject, which we may only hope to 
remedy, not by uniform laws of the different countries, but by an interna- 
tional compact, or convention, to which the nations at large would be con- 
tracting parties. The confusion is so great, so universal, and so embarrass- 
ing, not to say exasperating, that in the First Conference for the Codification 
of International Law, which is to meet at The Hague in the course of the 
coming year, “nationality” is the first of the three subjects, (the others 
being the ‘responsibility of states’’ and their ‘maritime jurisdiction’’) 
which the nations of the civilized world have, in their wisdom, singled out 
for an international agreement, in the first of their official conferences for 
codification. 

The trouble is that there seems to be no single principle which the nations 
appear willing to accept as a test of their laws on the matter of nationality, 
some preferring the jus sanguinis (blood relationship), others the jus soli 
(birth within a particular country), or a combination of both, in differing 
degrees. There are at present seventeen countries in Europe in which jus 
sanguinis is the sole test of nationality, but there is no American country 
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which accepts that principle as the sole test of nationality. There is one 
American country whose laws are based on jus soli and jus sanguinis; on the 
other hand, there are five American Republics whose laws are based princi- 
pally on jus sanguinis, but which also contain provisions based on jus soli: 
Cuba, the Dominican Republic, Haiti, Mexico and San Salvador, at least that 
was the case on the Ist day of January, 1929. There are twenty-seven 
countries whose laws are principally based on jus soli, but which contain 
provisions based on jus sanguinis, if those already mentioned and the self- 
governing colonies of Great Britain are to be inciuded in the enumeration. 
Among these are the American Republics of Argentina, Bolivia, Brazil, 
Chile, Colombia, Costa Rica, Ecuador, Guatemala, Honduras, Nicaragua, 
Panama, Paraguay, Peru, the United States of America, and Uruguay. 

Is there not, however, a principle which can be stated, and which, if uni- 
versally and equally applied, would rid us of double or triple nationality, or 
even of statelessness? Is there not reason to believe that the nations would 
be willing to accept it in law, and in all its implications, if such a principle 
could be found, possessing the healing virtues which would have to be 
claimed in its behalf? It is suggested that the principle is that of birth 
within a country, which would confer the same nationality upon all persons 
born within its jurisdiction, and which, when those in being at its adoption 
had passed away, would have invested all human beings born within the 
country, with but a single nationality, by a single but universal law acting 
equally and effectively upon all persons. 

For example, if the Government of the United States should adopt as the 
exclusive test of nationality, birth within its territory, then all persons 
born within and subject to its jurisdiction, after the promulgation of the 
law to that effect, would be deemed its nationals. in like manner, all 
persons born in France, or in Germany, would be French, or German 
nationals. 

If the right of expatriation were accepted by the nations at large, and if a 
uniform law of naturalization were adopted, all persons wishing to change 
their nationality of birth could do so in accordance with its provisions, and 
thus gain a single nationality to replace the single nationality which they had 
renounced. The principle of birth within a country conferring its nationality 
is a natural principle, because resulting from birth, itself a natural process, 
and applying alike to all persons born in the country, without reference to 
the nationality of their parents. It is an objective principle; it is relentless, 
and without a remnant of consent upon the part of the person born. It is 
universal, as law should be, making the test one of fact; that of birth within 
the country in question. 

If we could suppose that there was but one state in the world, it would be a 
matter of indifference, as far as we are concerned, whether nationality were 
made to depend upon jus sanguinis, or upon birth within the jurisdiction of 
the state. If we were permitted to contemplate a period when there were 
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but two states, either principle would be acceptable, provided each of the 
two states lived in solitary isolation. If, however, subjects of each visited 
and settled within the territory of the other, the question of nationality 
would begin to present itself in various forms. Could the foreigners become 
nationals of the state in which they resided and, if so, upon what terms? 
An increase in the number of states would be an increase of the difficulties, 
until we should find ourselves in the uncertainty, confusion and perplexity of 
the present day. 

Without discussing supposititious situations, it is permissible to say that in 
primitive states the family, instead of the individual, seems to have been the 
unit, and that the aggregation of such units formed the group or society 
which we may, for present purposes, call the state; and that the family, as 
well as the groups of families forming the society, status, or state, was one of 
blood relationship. Later it appears that the state, conscious of its ex- 
istence as a state, caused individuals beyond the blood relationship to enter 
into the family, and to possess the rights that members of the blood had 
alone previously enjoyed. The law permitted adoption, and the family was 
enlarged until it was no longer a matter of blood. The citizen was a creation 
of the state; all inhabitants were admitted to citizenship, and each and every 
citizen could say with pride: civis romanus sum, because of birth in the state, 
and without reference to blood relationship of the family. 

There is another matter that should be mentioned, but not dwelt upon, 
the introduction of Christianity. Little by little, Europe became Christian, 
with the head of the Church in Rome. For us, the importance of the ex- 
tension of Christianity lies in the fact that Europe became, as it were, a 
larger family than that of the state, larger, indeed, than the world had ever 
known, and whose members were, without respect to nationality, members 
of a community transcending the frontiers of every Christian state. Blood 
counted for nothing in the community of the faithful. Their allegiance was 
independent of descent from common ancestors; the relationship was that of 
association, entered into voluntarily, by an acceptance of the doctrine and 
practices of the Church, and through their acceptance of a spiritual superior. 
Every person became a member and, as it were, a citizen of the Christian 
community. 

In the temporal world, a not dissimilar transformation occurred. States 
had become feudal. A feud or estate was given for life, and later made 
inheritable, in return for which the tenant of the feudal estate swore alle- 
giance and military service, and the feudal superior promised protection. 
Here, again, this feudal relationship had nothing to do with common blood or 
descent from common ancestors. The relationship was, on the one hand, 
one of contract and, on the other, one of jus soli, in Europe and in Asia, at the 
beginning of the nineteenth century. The reasons for the political compact 
and for citizenship by birth within a given country were admirably stated 
at the beginning of the nineteenth century, in two passages, one by 


ne 


| 
( 
t 
a 
f 
c 
a 
b 
t 
a 
p 
n 
p 
: el 
1 sl 


NATIONALITY: ‘“‘JUS SOLI’’ OR ‘‘JUS SANGUINIS” 61 


an able Chief Justice of the United States, the other by the Dictator of 
Kurope. 

The Williams Case (Wharton’s State Trials, 652), decided in 1799 by 
Chief Justice Ellsworth, in the Circuit Court of the United States, was one of 
citizenship. In the course of his opinion, the Chief Justice said: 


The present question is to be decided by two great principles; one is, 
that all the members of civil community are bound to each other by 
compact. The other is, that one of the parties to this compact cannot 
dissolve it by his own act. The compact between our community and 
its members is, that the community will protect its members; and on the 
part of the members, that they will at all times be obedient to the laws of 
the community, and faithful in its defence. 


The second passage is from no less a person than Bonaparte. His opinion 
on nationality, and his preference for nationality by birth is thus stated in a 
work of authority, whose author, it should be said, was an uncompromising 
advocate of jus sanguinis. The First Consul (for that was then his position) 
“sought to justify by the presumed attachment of a child for his native land 
the application of jus soli to the determination of his nationality of origin; it 
could not but be to the advantage of the state,” he said in the course of the 
debates in the Council of State, ‘to extend the empire of French laws to the 
sons of foreigners who are established in France and have the French spirit 
and French habits; they have the attachment which anyone naturally feels 
for the country where he was born.” 

The law at the time of Ellsworth’s decision, and of Bonaparte’s statement, 
was that of jus soli in Europe, as well as in the rest of the world. It is ad- 
mirably stated by the Frenchman, Pothier: ‘Citizens, true and native born 
citizens are those who are born within the extent of the dominion of France,”’ 
and, he continues, ‘“‘mere birth within the realm gives the rights of a native 
born citizen, independently of the origin of the father and the mother and of 
their domicile.” 

Why did not this state of affairs continue? The answer is that the French 
Revolution had created a spirit of nationality and fraternity for Frenchmen, 
as such, which spirit passed to the peoples of Europe. Everywhere across 
the Atlantic it became so strong and so determined that the First Consul 
yielded to it at home, and the French Empire was ultimately crushed by the 
patriotism which this spirit of nationality had created abroad. 

At the time of the French Revolution, there was only one independent 
country in America—the United States—which our Latin American friends 
not inappropriately term ‘El Mundo de Colén.’’ The independent Re- 
publics of America are now twenty-one in number. They were settled by 
emigration from Europe, with considerable numbers of negroes brought as 
slaves to America, who are now free, and nationals of the various American 
Republics. The immigrants came overwhelmingly from countries in which, 
because of the French Revolution, nationality by blood prevailed. If the 
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doctrine of jus sanguinis and that of the impossibility of expatriation without 
the consent of the mother country had prevailed, it would have been diffi- 
cult, if not impossible, for the American Republics to have had nationals and 
citizens of their own, who would have owed them exclusive allegiance. 

Nationality by blood can be without limitation as to time, although its 
advocates apparently feel that it should not be extended to their nationals 
born in a foreign country beyond two or three generations, a limitation 
which seems to question the feasibility of a doctrine which is not susceptible 
of limitless application. It therefore seems advisable, in this place, to 
observe how the Western World has created its nationality and made of 
foreigners patriotic citizens. At the same time, it will be necessary to say a 
word in passing about the matter of expatriation, because if it had not been 
permitted in fact, although denied in law, the emigrants coming across the 
Atlantic in increasing numbers could not have been naturalized by the 
independent American Republics, or, if naturalized under their laws, their 
naturalized citizens could have been claimed by the countries of their origin, 
and their naturalization frustrated or endangered. 

I refer again to the Williams Case, from which a few phrases have been 
taken. Chief Justice Ellsworth was doubtless illogical in allowing the 
Europeans to expatriate themselves, while denying to American citizens the 
right todoso. He was, however, an outspoken man, who stated the problem 
and policy of the New World in two short, but pithy sentences: ‘‘In coun- 
tries so crowded with inhabitants that the means of subsistence are difficult 
to be obtained, it is reason and policy to permit emigration. But our policy 
is different; for our country is but sparsely settled, and we have no inhabi- 
tants to spare.” 

Before him, however, the whole question had been treated in a large and 
humanitarian way by him whose hand had penned the Declaration of Inde- 
pendence of the United States. As Governor of Virginia, Jefferson was 
responsible for the Act of the Legislature of his State, of 1779, ‘‘declaring 
who shall be deemed c'tizens of this commonwealth.”! Foreigners were to 
be admitted as citizens through the process of naturalization, as stated in the 
act; and as Jefferson was a logician, he saw that the right of a foreigner to 
become a citizen of the State of Virginia involved the right of that foreigner 
to divest himself of his original nationality. Therefore, he put the ax to the 
tree, and in a statute of less than two printed pages, stated sound law and 
enlightened practice. The act in question determines: 

I. Who are to be considered citizens of Virginia? 

. all white persons born within the territory of this commonwealth, 


and all who have resided therein two years next before the passing of 
this act; and all who shall hereafter migrate into the same, other than 


1 The Statutes at Large; being a Collection of all the Laws of Virginia from the First 
Session of the Legislature, in the year 1619. By William Waller Hening, Vol. X (1822), Ch. 
LY, p. 129. 
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alien enemies, and shall before any court of record, give satisfactory 
proof by their own oath or affirmation that they intend to reside therein ; 
and moreover shall give assurance of fidelity to the commonwealth. .. . 
The clerk of the court shall enter such oath of record, and give the per- 
son taking the same, a certificate thereof, for which he shall receive the 
fee of one dollar. 


II. Who are to be deemed aliens? “ .. . all others not being citizens of 
any the United States of America shall be deemed aliens.”’ 


III. What is expatriation? 


.. that natural right which all men have of relinquishing the 
country in which birth or other accident may have thrown them, and 
seeking subsistence and happiness wheresoever they may be able, or 
may hope to find them. 


IV. How is the right of expatriation to be exercised? 


. whensoever any citizen of this commonwealth, shall by word of 
mouth in the presence of the court of the county wherein he resides, or of 
the general court, or by deed in writing under his hand and seal, exe- 
cuted in the presence of three witnesses, and by them proved in either of 
the said courts, openly declare to the same court that he relinquishes 
the character of a citizen and shall depart the commonwealth, such 
person shall be considered as having exercised his natural right of ex- 
patriating himself, and shall be deemed no citizen of this commonwealth 
from the time of his departure. 


It was only in 1868 that the American Congress enacted the theory of 
Jefferson into a law of the United States, declaring the right of expatriation 
to be ‘‘ a natural and inherent right of all people, indispensable to the en- 
joyment of the rights of life, liberty and the pursuit of happiness.” 

Although the policy of the United States may have been, for the reasons 
advanced by Ellsworth, opposed to the expatriation of its own citizens, its 
policy as to the right of foreigners to expatriate themselves, and to become 
citizens of the United States by naturalization, was clear and beyond ques- 
tion. The policy of the American Republics in the matter of naturalization 
of foreigners has been to the same effect. Asa result of long and acrimonious 
controversy, the principle of expatriation of their own nationals was recog- 
nized by European States in the so-called Bancroft Treaties, negotiated in 
1868, the year of the Congressional Act recognizing expatriation. 

In 1783, when the independence of the United States was recognized by 
Great Britain, there were only some three million inhabitants in the vast 
domains of the American Republic; therefore, desirable foreigners were in- 
vited to settle within its territory. Because of this policy, millions and 
millions of people have come to American shores. Under the laws of the 
United States they have been naturalized and, eventually, their naturaliza- 
tion has been recognized by their home countries. Their children have been 
born in the United States and, by virtue of the jus soli, that is to say, birth 
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within the territory subject to the jurisdiction of the United States, they 
have been born American citizens. The acceptance of the place of birth as 
the principle of nationality and of citizenship, and the rejection of the doc- 
trine that persons coming from Europe should remain nationals of the coun- 
try from which they departed, and that their children, born in the United 
States should continue the citizenship of their parents, has enabled us to 
develop a single nationality and a uniform citizenship in the United States, 
which otherwise would have been impossible. 

In like manner, the various Latin American Republics have insisted upon 
the principle of nationality of birth within their respective jurisdictions, and 
each has thus created an American nationality and a citizenship of its own. 

The jus soli has made the fortune of the Western World. 

Thus it is evident that the réle of blood relationship in primitive society 
has given place to a relationship created by law, and that for various reasons, 
and through different processes, there seems to have been a general agree- 
ment on the application of the jus soli prior to the French Revolution. Be- 
cause of that cataclysm the conception of nationality based upon blood took 
possession of the European mind, and has been incorporated in the policy 
and practice of many of the European States and, indeed, in a lesser degree, 
in those of non-European communities. The advantages, however, of the 
principle of jus soli, shaken to its foundations by the French Revolution, 
reappear in the New World, which has built the nationality and citizenship 
of each of its republics upon birth within the country and subjection to its 
jurisdiction. 

The question is unavoidable: Why should not the waters of revolution 
subside, and the principle of nationality, generally if not universally obtain- 
ing before the convulsion in France, be restored, especially as the old doctrine 
has enabled the American Republics to create a uniform nationality, a uni- 
form citizenship within their respective jurisdictions, and an American 


patriotism at least equaling that of Europe? 
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TERRITORIAL WATERS AS A TEST OF CODIFICATION 


By Ricuarp W. 
Of the Boston Bar 


On March 13, 1930, a conference will meet at The Hague to make progress 
in the codification of international law about territorial waters.!_ Implicit 
in the plans for this meeting are two assumptions. The first, that it is better 
to codify the law rather than to follow the road traveled by the American 
Law Institute and “‘restate”’ it. The second, that codification may more 
wisely be expressed in spatial than in causal terms.” As to the first assump- 
tion, is it right? As to the second, it is submitted that, irrespective of 
whether one is drafting a custom or a code, the particular subject of terri- 
torial waters should be examined and set forth in causal rather than in 
spatial terms. It is submitted that the law of territorial waters has been, 
is, and in its nature must remain a thing of custom, not statute or treaty, 
and that any attempt to treat it differently will have the effect which thirty- 
four years ago the late F. W. Maitland prophesied was to be expected from 
the excesses of restricting by putting enactments into constitutions in the 
United States. ‘First,’ he said, ‘you will get the effect of a dam,—and 
then you will get the effect of a flood.”’* Both have been seen. 

Outside of each maritime nation is a belt of waters. The three-sixtieths of 
a degree of latitude which we commonly assume to be the width of this belt is 
now what past history has made it. It is proposed to prevent history from 
acting naturally again. Over this belt each nation has sovereignty but with 
many exceptions. There is little ground for believing that future excep- 
tions will be limited to those indicated by past history. Beyond this belt 
(so say the Bases of Discussions), the sovereignty of each nation does not 
exist but is exercised in exceptional cases. Whether there is any and what 
sort of penumbra is the same sort of a question. The future (a period 
which may well be dated from the eighteenth amendment to the United 


1No. C. 74. M. 39. 1929. V. Publication of League of Nations, May 15, 1929, gives the 
preparatory ‘‘Bases of Discussion.’’ Also in SUPPLEMENT to this JouRNAL, p. 25. In this 
JournaL, Supp., April, 1929, is the report of Prof. George Grafton Wilson upon the subject, 
issued by the Harvard Law School Bureau of Research in International Law. 

* The phrase is from Judge Learned Hand in Ex parte Craig, 282 F. R. 138, 161. He was 
commenting upon the Toledo newspaper case and summed that decision up by saying: “It 
finally determines that the test . . . is causal, not spatial.” To put it a little differently, 
we may say that the contempt cases make it plain now that there is no three-mile limit out- 
side of which one may obstruct justice. If causal interference exists, that is enough. 

* Orally to the writer. 
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States Constitution), can scarcely be expected to be satisfied without develop- 
ments such as have taken place in the past. Beyond the penumbra, 7.e., 
upon the high seas, any nation may act against piracy or slave trade. Such 
is the theory, but in practice also the right to interfere exists here subject to : 
exceptions. We have reached the past by going through certain experiences iE 
and they have built up the customs of the present day. There is no great iF 
reason to believe that the future will be different merely because treaties 
have been made. ‘‘Continuous voyage,” for instance, would have come no 
matter how treaties were construed by arbitral courts. 

Let us say that any nation may send out cruisers to stop an active slave 
trade. An article in The Spectator of October 19, 1929, on the Mui Tsai 
system of slavery in the island of Hong Kong will convince anyone that there 
has been up to nearly the present time a noticeable slave trade to and from 
that island by sea. Suppose the Portuguese should send out cruisers from 
Macao to stop it! Suppose it should prove to be necessary to stop and search 4 
French passenger liners to stop the Mui Tsai slave trade. Would any con- 
ventions with France about slave trade in the abstract have effect? It is 
suggestive that this illustration should have its territorial scene Just in the 
locality where Admiral Dewey left Hong Kong, whose three-mile limit was 


effective, and moved across to Mirs Bay on the Chinese coast where he could 
make himself comfortable. s 
To put another example from current history, hi-jacking is piracy. But \ 
supposing that a Canadian or other foreign cruiser should take station thir- I 
teen miles off the port of New York and assume actively the function of E 
preventing that kind of piracy in Rum Row. What good would it do to cite i 
the precedents or conventions made by conferences which were only thinking I 
about the Negro slave trade on the west coast of Africa? ; ti 
All the past was and all the future should be a question of orderly develop- t 
ment of custom. ‘There are certain causes, certain power, and certain effects ti 
produced. Why then put a sword into the bed between the past and the I 
future in the form of an Austinian command to obey a treaty promulgated at 
a meeting of March 13, 1930? And why, whether in writing conventions or b 
in recording customs, should we use the language of space when the problem u 
is one of cause? Pt 
Suppose someone anchors thirteen miles off the port of New York a vessel th 
of some nation which does not give any protection to copyright, and that this " 
vessel is equipped for radio broadcasting. It need acknowledge no limita- th 
tion of wave length, or time on the air, or copyright. The Scandinavians ” 
actually have about this experience with Soviet Russia, except that the inter- ou 
ference is generated upon land. Or suppose that Soviet Russia should bring . 
such a vessel down for propaganda in England and anchor it within the : at 
sol 


territorial waters of the Irish Free State. 
Now while the above has been designedly expressed in spatial terms, yet 
wireless is preéminently a matter which should be discussed along causal 
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lines. When the beam system of wireless has been thoroughly adapted to 
broadcasting it should make no difference where such a vessel is anchored. 
Provided the beam were directed toward our land, the place of origin should 
be of no importance.* 

As far back as John Marshall we find embodied in causal terms the custom 
as to “hovering” acts. Each nation’s power to secure itself from injury may 
be exercised beyond its territory. It is upon this principle that the right of a 
belligerent to search a neutral vessel on the high seas is universally admitted. 
Any criminal attempt wherever made is an injury the nation may prevent 
and it may use any means suitable for prevention. These means are not 
limited within any boundaries which remain the same at all times and in all 
situations. If they are such as are necessary to secure laws from violation 
they will be submitted to by other nations.’ So far one is only paraphrasing 
Marshall. We should add that if the attempt be an act done within the 
land territory of another nation, the latter will submit only if it is relatively 
weak, and the former will take jurisdiction only if the interference with its 
sovereignty is relatively important. 

For instance, suppose that at some future time a fell disease, such as a 
magnified combination of yellow fever and the bubonic plague, should exist 
somewhere as a cause. Suppose our medical advisers were certain that it 
would soon have its effect within our territory unless it were stemmed at the 
place where it existed. Suppose then that our nation should exercise its 
power to secure itself from injury done by acts, no matter where, outside 
its land and its three-sixtieths of a degree of water. Would it be necessary 
before acting to readjust by consent the international treaties upon 
territorial waters? Would the penalties of the League of Nations against 
treaty-breakers be imposed upon a nation which had time to act but not 
time to negotiate new treaties and chose to save the world from the Black 
Death? 

Suppose that progress in the navigation of the air should enormously over- 
bridge any limit of twelve miles or of an hour’s sail. Is any nation to wait 
until an amended code has been enacted by consent before it exercises the 
power to prevent smuggling opium through the air? Is it not rather true 
that a direct intentional launching of a cause anywhere upon the created 
earth, its waters, or the air above will bring about a rejoinder from the nation 
threatened with the intended effect. To repeat John Marshall, if means are 
reasonable and necessary to secure laws from violation, they will in fact be 
submitted to by other nations. 

Mine is no new warning. Many of the conventions which were negotiated 
at The Hague prior to the World War were denounced by France for good rea- 
son.’ They proved to be unsuitable strait-jackets imposed upon the orderly 


*So held in principle by John Marshall, Church v. Hubbart, 2 Cranch, 187 (1804). 
® Marshall, loc. cit. 
° The story is told by a distinguished French jurist in 31 H. L. R. 1064, 1077. 


4 

| 

x 

ae 


68 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


growth of good customs of international relations. When one is freshly en- 
gaged in the ardor of writing conventions, it is easy to be a false or ignorant 
prophet about the needs of the future. And it is especially easy to dodge all 
future questions by being vague, abstract, and theoretical. ‘‘When the 
supernumeraries in a theatre are supplied with costumes it is not possible to 
make them fit in each case since the wearer is likely to change at every per- 
formance. One may well expect them to be too large or too small and we 
know what a grotesque result we see on such occasions. The same is true of 
a legislative text. If it is to be used in several countries it is necessarily 
vague. . . . Before long things are likely to be in about the same condition 
as if the treaty had not been made.’”’’? History will repeat itself if these 
“‘bases of discussion” pass into any kind of crystallized enactment. Their 
effect, in the writer’s opinion, will be to hamper the wise development of 
customary law. 

A parallel instance is worth citing: the movement in America for legisla- 
tion by convention called the Commission for Uniform State Legislation ap- 
pears to have spent its force, having dealt with all or more than all of the 
subjects upon which it could desirably operate. Just at the same time the 
American Law Institute has arisen to carry on the good work. Its program 
is to state the law as it is and to leave natural causes to move it whither it 
should go. 

The reasons which have prompted me to challenge these two assumptions 
are broader than the subject of territorial waters. ‘‘We want to make the 
world safe from thinking that any word is going to do anything, or at least 
everything.’’® 


7 Valery, loc. cit. 
8 T. S. Perry to John T. Morse, Jr., Letters, 143. 
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THE CLOSURE OF PORTS IN CONTROL OF INSURGENTS 


By Epwin D. 
Professor of Law in the University of Michigan 


The case of the Oriental Navigation Company, decided October 3, 1928, 
by the Claims Commission established between the United States and Mex- 
ico,! has brought up anew the difficult question of the de jure government’s 
right to close ports which are at the time in the de facto control of insurgents. 

The company in this case was a corporation of the United States. It des- 
patched the chartered steamship Gaston from New Orleans with a cargo for 
Frontera, Tabasco, Mexico, with instructions to load a return cargo of ba- 
nanas which had been purchased by the company’s agents. Frontera and 
certain other Mexican ports were in the control of insurgents at the time. 
The Government of Mexico had decreed that these ports should be closed to 
international trade and had officially informed the United States of the 
closure. The Government of the United States in reply had taken the posi- 
tion that under international law a port in control of insurgents may be 
closed by effective blockade only and that it must advise its nationals trading 
with Mexico that they were entitled to deal with persons in authority at such 
ports. Soadvised, the Gaston proceeded to Frontera without applying to the 
Mexican consul at New Orleans for clearance. At Frontera, when part only 
of her outward cargo had been discharged, the Gaston was compelled by a 
Mexican gunboat to put to sea. The steamer thereupon returned to New 
Orleans and the bananas purchased for return cargo became a total loss. 
On behalf of the company the United States claimed an indemnity of approx- 
imately $15,000. The claim was disallowed, Commissioner Nielsen dis- 
senting. 

Upon the issue thus presented there has never been unanimity of opinion 
or uniformity of practice. At least five different solutions, some of them 
varying but slightly from others in practical effect, have found some support 
in the theory or practice of the past. The majority opinion in the Oriental 
Navigation Company case suggests a sixth solution whose merit may perhaps 
be more adequately appreciated if we first review briefly the earlier dis- 
cussions and precedents. 

In the first place, there has been some support for the solution for which 
Mexico contended before the Claims Commission. According to this con- 
tention, the closure of ports in control of insurgents should be governed 
solely by municipal law. It is generally agreed that the municipal authori- 
ties are competent to close designated ports under normal conditions, pro- 

1 Docket No. 411, Opinions of Commissioners (September 26, 1928, to May 17, 1929), 
p. 23; this Journa, Vol. 23 (1929), p. 434. 
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vided there is no unfair discrimination, and to provide for the punishment as 
smugglers or otherwise of those who fail to respect the closure. Mere con- 
trol by insurrectionists whose belligerency has not been recognized, it is con- 
tended, should not qualify or limit the ordinary operation of the municipal 
law inany way. This solution has been widely approved throughout Latin 
America” and appears to have some support elsewhere.’ 

In the second place, it has been suggested that control by insurgents should 
suspend the ordinary competence of the de jure authorities, but that insur- 
gency alone does not warrant recourse to the device of blockade. In other 
words, without recognizing the belligerency of the insurgents there is no way 
of closing insurgent controlled ports. This would appear to have been the 
view of Dana in his edition of Wheaton.‘ He says: 


Where the insurgents and the parent State are maritime, and the 
foreign nation has extensive commercial relations and trade at the ports 
of both, and the foreign nation and either or both of the contending 
parties have considerable naval force, and the domestic contest must 
extend itself over the sea, then the relations of the foreign State to this 
contest are far different. In such a state of things, the liability to po- 
litical complications, and the questions of right and duty to be decided 
at once, usually away from home, by private citizens or naval officers, 
seem to require an authoritative and general decision as to the status of 
the three parties involved. If the contest is a war, all foreign citizens 
and officers, whether executive or judicial, are to follow one line of con- 
duct. If itis not a war, they are to follow a totally different line. If it 
is a war, the commissioned cruisers of both sides may stop, search, and 
capture the foreign merchant-vessel; and that vessel must make no re- 
sistance, and must submit to adjudication by a prize court. If it is not 
a war, the cruisers of neither party can stop or search the foreign mer- 
chant-vessel; and that vessel may resist all attempts in that direction, 
and the ships of war of the foreign State may attack and capture any 
cruiser persisting in the attempt. If it is war, foreign nations must 
await the adjudication of prize tribunals. If it is not war, no such 
tribunal can be opened. If it is a war, the parent State may institute a 
blockade jure gentium of the insurgent ports, which foreigners must re- 
spect; but, if it is not a war, foreign nations, having large commercial 
intercourse with the country, will not respect a closing of insurgent 
ports by paper decrees only.® 


In the third place, there is the solution for which the United States con- 
tended in the Oriental Navigation Company case. According to this solu- 


2See Wiesse, Le droit international appliqués aux guerres civiles, pp. 225-231; and cases 
before mixed claims commissions constituted between Venezuela and other states in 1903, 
discussed infra, p. 75. 

3“Tant que l’insurrection n’a pas pris, par la reconnaissance des insurgés en qualité de 
belligérants, un caractére international et reste une lutte purement interne, le gouvernement 
légal peut fermer tout ou partie des ports de pays par voie d’autorité, par mesure de police, 
sans y établir, 4 proprement parler, un blocus.”’ Politis, Académie de Droit International, 
Recueil des Cours, 1925, I, pp. 5, 94. 

4 Wheaton, Dana’s 8th ed., 34, note 15 (1866). 5 Op. cit., 35-36. 
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tion, the de facto control of ports by insurrectionists suspends the ordinary 
competence of the de jure authorities to close by law or decree, but leaves 
them competent to close by effective blockade and by effective blockade 
only. While the point is far from clear, it appears that exercise of the block- 
ade right is not contingent upon recognition of the insurgents’ belligerency 
and that it does not necessarily have the effect of recognition.’ If this is 
correct, the solution may be epitomized as permitting closure by belligerent 
blockade without recognition of belligerency. It is probably significant that 
this somewhat paradoxical solution for the problem found its way into prac- 
tice before the modern conception of insurgent status had been much dis- 
cussed or understood. For obvious reasons it has found favor chiefly with 
the more powerful maritime states having at stake a large maritime com- 
merce and naval power ample for its protection. Great Britain and the 
United States appear to have supported it more or less consistently for 
nearly three-quarters of a century and to have obtained for it a reluctant 
recognition in certain negotiations and arbitrations.’ Certain British and 
American writers have referred to it as the rule of international law.* It 
will be convenient to defer consideration of the rationale of the so-called rule 
and of the authorities upon which the writers chiefly rely until we have 
referred briefly to other suggested solutions. 

In the fourth place, it has been suggested that control of ports by insur- 
gents should not of itself suspend the ordinary competence of the de jure 
authorities, but that other states may decline to respect closure by municipal 
law or decree and thus by implication recognize the insurgents’ belligerency. 
In one aspect this solution is like the first; in another it is like the second; in 
no respect is it like the third. By implication it would permit closure by 
municipal law or decree of insurgent-controlled ports; it would permit closure 
by blockade only of belligerent-controlled ports; and it would infer a refusal 
to recognize belligerency from submission to the former method of closure 
and a recognition of belligerency from insistence upon the latter. Curiously 
enough, this appears to be Westlake’s analysis of the incidents chiefly relied 
upon in support of the third solution. He says: 

If again the old government tries to elude the laws of war by closing to 
commerce, as an act of domestic sovereignty, ports not in its power but 
occupied by insurgents, the submission of foreign states to such closure 
will be a refusal to recognise the belligerency, and their refusal to submit 
to it will be a recognition of the belligerency.° 


In the fifth place, the status of insurgency and of belligerency may be 
carefully distinguished, and some form of express or implied recognition may 


®See Commissioner Nielsen’s dissenting opinion in the Oriental Navigation Company 
case, Opinions of Commissioners, p. 26, this JouRNAL, Vol. 23, p. 437; and practice support- 
ing the third solution, discussed infra, p. 72. 

™See Moore, Digest of International Law, VII, 803-820. 

§See Hall, 8th ed., 41 note; Hyde, II, 655. 9 Westlake, 2d ed., I, 52. 
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be required to turn the former into the latter, yet the closure of insurgent- 
controlled ports may be permitted only by methods substantially analogous 
to the blockade of belligerent-controlled ports. This solution rejects the 
premise upon which the first solution is based, avoids the impasse of the 
second solution by taking cognizance of a method of closure analogous to 
blockade, avoids the fourth solution’s implication of recognition of belliger- 
ency from refusal to respect closure by law or decree, and in effect rationalizes 
the third solution by advancing an intelligible concept of insurgent status 
and redefining the method of closure which the third solution permits. In 
brief, it permits the closure of ports in control of insurgents only by an exer- 
cise of force analogous to blockade. Its principal exponent is George 
Grafton Wilson, our best informed authority on insurgency, who is careful to 
say, not that blockade is necessary to close insurgent-controlled ports, but 
that ‘in time of insurrection closure to be respected must be by effective 
force.”1° And again: 

Attempts have also been made by the parent state to obtain advan- 
tages of a blockade without the obligations of war through a proclama- 
tion declaring ports held by insurgents closed. Foreign states have, 
however, usually taken the position that such decrees are of no effect, 


and the ports in the hands of the insurgents are closed only to the extent 
to which an effective force may physically prevent entrance." 


Before considering a sixth solution, indicated by the majority opinion in 
the Oriental Navigation Company case, it will be well to examine the solu- 
tions enumerated above, first, with attention to practice, and, second, with 
respect to principle. 

While the practice has not been uniform, it has tended on the whole to 
support the third solution as maintained officially by the Governments of 
Great Britain and the United States. The persuasiveness of practice is sub- 
stantially impaired, however, when we find that the outcome in all the more 
important instances has been either inspired or coerced by the British or the 
American contention. There is little evidence of anything resembling an 
international consensus. 

The point of departure in negotiations or arbitrations supporting the third 
solution has been, almost without exception, a famous statement made in 
1861 by Lord John Russell, British Secretary of State for Foreign Affairs. 
The Government of New Granada had sought to close by decree certain 
Granadian ports then in the control of insurrectionists. Replying to an 
inquiry in the House of Commons, June 27, 1861, Lord John Russell was 
reported as follows: 


1° Wilson, ‘‘Insurgency and International Maritime Law,” this JourNAL, Vol. I (1907), 
pp. 46, 58; Wilson, Handbook of International Law, 2d ed., 37. McNair says that blockade 
must be distinguished from ‘the policing of territorial waters to intercept access to in- 
surgents.” Oppenheim, 4th ed., II, 596, note 2. 

1 This JouRNAL, Vol. I (1907), pp. 46, 55; Handbook of International Law, 2d ed., 35. 


THE CLOSURE OF PORTS IN CONTROL OF INSURGENTS 73 


The Government of New Granada has announced, not a blockade, 
but that certain ports of New Granada were to be closed. Now, the 
opinion of Her Majesty’s Government, after taking legal advice upon 
the question, was that it was perfectly competent to a Government of a 
country in a state of tranquillity to say which ports should be open to 
trade and which should be closed. But in the event of insurrection or 
civil war in that country it was not competent for its Government to 
close ports which were de facto in the hands of the insurgents; and that 
such a proceeding would be an invasion of the international law relating 
to blockade.” 


Lord John Russell did not disclose the authorities upon which his legal 
advisers had based their opinion, so we are left somewhat in the dark as to 
its rationale. It seems reasonably clear, however, that they made no dis- 
tinction, or at least an insufficient distinction, between insurgency and bel- 
ligerency; and this inference is confirmed by the circumstance that Lord 
John Russell referred to the New Granada incident as in point in contem- 
poraneous negotiations with the United States with respect to the closure of 
Confederate ports.* The case of the Confederate ports, of course, con- 
cerned belligerency from the outset, for President Lincoln had proclaimed a 
blockade ‘“‘in pursuance of the laws of the United States and of the law of 
nations’”’ on April 19, 1861, and this was soon followed by the British and 
other proclamations of neutrality... The Act of Congress of July 13, 1861, 
authorizing the President to proclaim the closure of Confederate ports, was 
not invoked until the war was virtually at an end. 

The British opinion that blockade is the only permissible method of clos- 
ing ports “‘de facto in the hands of insurgents,”’ as well as ports controlled by 
recognized belligerents, soon became current in the United States. Thus we 
find it reiterated in substance in a note to Lawrence’s edition of Wheaton 
published in 1863.!° Lawrence likewise made no distinction between in- 
surgency and belligerency and he added a somewhat fanciful reason in sup- 
port of the conclusion stated. The passage from his note which is generally 
quoted is as follows: 

Nor does the law of blockade differ in civil war from what it is in for- 
eign war. Trade between foreigners and a port in possession of one of 
the parties to the contest cannot be prevented by a municipal interdict 
of the other. For this, on principle, the most obvious reason exists. 
The waters adjacent to the coasts of a country are deemed within its 
jurisdictional limits only because they can be commanded from the 
shore. It thence follows that whenever the dominion over the land is 
lost, by its passing under the control of another power, whether in for- 


” Hansard’s Parliamentary Debates, 3d series, Vol. 163, p. 1645. 

8 Moore, Digest of International Law, VII, 806. 

“ Westlake, 2d ed., I, 53; Wilson, Handbook of International Law, 2d ed., 43. 

% Moore, Digest of International Law, VII, 806-807. 

6 Wheaton, Lawrence’s 7th ed., 845-850, note 241 (1863). This note did not appear in 
Lawrence’s 6th ed. (1855). 
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eign war or civil war, the sovereignty over the waters capable of being 
controlled from the land likewise ceases.!’ 


The British contention was adopted by the Government of the United 
States in negotiations with Colombia in 1885. The Government of Colom- 
bia had announced the closure of certain insurgent-controlled ports. Ina 
communication to Becerra, Minister of Colombia, April 24, 1885, Secretary 
Bayard denied that such a decree without blockade was entitled to respect 
according to “‘the received tenets of international law.’”!* Relying upon 
Lord John Russell’s pronouncement of 1861, Lord John Russell’s insistence 
upon the same proposition in correspondence with the United States with 
respect to the closure of Confederate ports, Lawrence’s note to Wheaton, 
and an irrelevant passage from Perels,!® Secretary Bayard declared: 


After careful examination of the authorities and precedents bearing 
upon this important question, I am bound to conclude, as a general 
principle, that a decree by a sovereign power closing to neutral com- 
merce ports held by its enemies, whether foreign or domestic, can have 
no international validity and no extraterritorial effect in the direction of 
imposing any obligation upon the Governments of neutral powers to 
recognize it or to contribute towards its enforcement by any domestic 
action on their part. Such a decree may indeed be necessary as a mu- 
nicipal enactment of the state which proclaims it, in order to clothe the 
executive with authority to proceed to the institution of a formal and 
effective blockade, but when that purpose is attained its power is ex- 
hausted. If the sovereign decreeing such closure have a naval force 
sufficient to maintain a blockade, and if he duly proclaim such a block- 
ade, then he may seize, and subject to the adjudication of a prize court, 
vessels which may attempt to run the blockade. If he lay an embargo, 
then vessels attempting to evade such embargo may be forcibly repelled 
by him if he be in possession of the port so closed. But his decree clos- 
ing ports which are held adversely to him is, by itself, entitled to no in- 
ternational respect. Were it otherwise the de facto and titular sover- 
eigns of any determinate country or region might between them exclude 
all merchant ships whatever from their ports, and in this way not only 
ruin those engaged in trade with such states, but cause much discomfort 
to the nations of the world by the exclusion of necessary products found 
in no other market.?° 


The United States has adhered consistently to the same position in later 
negotiations with its Latin American neighbors.24_ Germany appears to have 
taken a similar position in protesting against a Chilean decree in 1891.2 In 
1903 the same question was considered in cases before certain of the mixed 
claims commissions constituted between Venezuela and other states. 

In the Orinoco Steamship Company case,?* on the one hand, Umpire 

17 Op. cit., 846. 18U.S. Foreign Relations (1885), 254. 
19 Das internationale éffentliche Seerecht der Gegenwart, 52 (1882). 

20U.S. Foreign Relations (1885), 254, 256-257. 

21 See, for example, U. 8. Foreign Relations (1889), 494, 496; ibid. (1903), 396-405. 
2 Moore, Digest of International Law, VII, 815. 

23 Venezuelan Arbitrations of 1903 (Ralston’s Report), 72. 
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Barge, of the Commission between Venezuela and the United States, ex- 
pressed the opinion that the closing of the Orinoco to navigation by Vene- 
zuela, in order to prevent communication with insurgents, was not a blockade 
and ‘‘would only be a blockade when the rebels and revolutionists were 
recognized as a belligerent party.”*4 And he declared that 
the right to open and close, as a sovereign on its own territory, certain 
harbors, ports, and rivers in order to prevent the trespassing of fiscal 
laws is not and could not be denied to the Venezuelan Government, 
much less this right can be denied when used in defense not only of some 
fiscal rights, but in defense of the very existence of the Government.” 

On the other hand, in the case of Compagnie Générale des Asphaltes de 
France,” thoroughly argued before the commission between Venezuela and 
Great Britain, Umpire Plumley allowed a claim for damages for refusal to 
clear vessels for Venezuelan ports in control of insurgents. Relying upon 
Lord John Russell’s pronouncement, Lawrence’s note to Wheaton, Secretary 
Bayard’s communication to the Minister of Colombia, and other authorities, 
chiefly British or American, he concluded: 

However important it was to Venezuela in its fight for the integrity of 
its Government to close these ports, it is historic that it was unable 
physically to establish an effective blockade of any of the ports in ques- 
tion. To close ports which are in the hands of revolutionists by govern- 
mental decree or order is impossible under international law. It may in 
a proper way and under proper circumstances and conditions in time of 
peace declare what of its ports shall be open and what of them shall be 
closed. But when these ports or any of them are in the hands of foreign 
belligerents or of insurgents, it has no power to close or to open them, 
for the palpable reason that it is no longer in control of them. It has 
then the right of blockade alone, which can only be declared to the ex- 
tent that it has the naval power to make it effective in fact.?’ 

A similar claim was presented to the commission between Venezuela and 
Germany, in the Orinoco Asphalt case,?* and was allowed by Umpire Duf- 
field. As in the ease before the British-Venezuelan Commission, noted 
above, the umpire’s principal reliance was upon Lord John Russell’s pro- 
nouncement, Lawrence’s note to Wheaton, and Secretary Bayard’s com- 
munication to the Minister of Colombia. Other authorities cited were less 
in point. Similar claims were also before the commission between Venezuela 
and Italy, in the cases of De Caro? and Martini,®° and were allowed by 
Umpire Ralston, referring to Umpire Plumley’s opinion in the case of Com- 
pagnie Générale des Asphaltes de France for a review of the authorities. 

The negotiations and awards reviewed above constitute the principal part 
of the record which is relied upon as evidence of a practice supporting the 
third solution. It is believed, furthermore, that they are sufficiently typical 
of other evidence which might be adduced. Of this record it may be ob- 
served, first, that it developed with little or no regard for a distinction be- 

* Venezuelan Arbitrations of 1903 (Ralston’s Report), 95. 5 Thid. 
Tbid., 331. 27 Tbid., 336-337. 28 Tbid., 586. 29 Jbid., 810. 30 Thid., 819. 
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tween insurgency and belligerency; second, that it is not clear, in conse- 
quence, whether recognition of belligerency has been regarded as essential to 
blockade, whether blockade has been regarded as amounting to an implied 
recognition of belligerency, whether, indeed, the term “blockade” has been 
used in this connection to mean belligerent blockade with all its conse- 
quences or a measure of more limited effect; and third, that the record rests 
primarily upon a caveat of Lord John Russell of 1861, repeated in substance 
by Secretary Bayard in 1885, and thus crystallized as the Anglo-American 
contention with no more than casual attention to the adequacy or inadequacy 
of the legal principle asserted. 

Certain practical and theoretical objections to each of the several solutions 
set forth above may now be considered. Aside from the circumstance that 
there is not the remotest possibility of its ever receiving general approval, the 
first solution, the one for which Mexico contended in the Oriental Naviga- 
tion Company case, seems at once impractical and theoretically unsound. 
If it were approved, it would follow logically that foreign vessels trading to 
ports in control of insurgents without interference by the de jure government 
might be subjected later to penalties and forfeitures upon the reéstablishment 
of de jure authority at the ports in question. The solution is inconsistent 
with such recognition of insurgent status as has been accorded by the prac- 
tice forbidding a second collection of dues or taxes upon reéstablishment of 
de jure control.* Like other extreme assertions of an unqualified municipal 
competence, it seeks to ignore important de facto situations with results 
neither logical nor just. 

The second solution, so-called, suggested by Dana’s note to Wheaton 
quoted above, requires no very extended comment. Indeed it seems to 
present an impasse rather than a solution. For is it not evident that there 
should be some method available to the de jure government whereby com- 
merce with insurgent-controlled ports may be lawfully interrupted? And 
is it not evident, also, that the method should not be conditioned in all cases 
upon a recognition of the belligerency of the insurgents with all that such 
recognition implies? 

The third solution, the one for which the United States contended in the 
Oriental Navigation Company case, escapes the impasse of Dana’s sugges- 
tion only to flounder in the confusion of a paradoxical conclusion. To the 
extent that it denies municipal competence to close insurgent-controlled 
ports by law or decree, it necessarily takes cognizance of the status of insur- 
gency. But it recognizes no method of closure which is especially appropri- 
ate to the status of insurgency. On the contrary, it insists upon a method 
which is appropriate only to a contest between belligerents.** And it insists 


31 See Bluefields Incident, Moore, Digest of International Law, I, 49; Santa Clara Estates 
Company Case, Venezuela Arbitrations of 1903 (Ralston’s Report), 397; Guastini Case, 


ibid., 730. 
# It is generally agreed that prior to the recognition of insurgents as belligerents neither 
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upon that method, if its exponents have been rightly understood, without 
requiring recognition of belligerency or implying recognition from recourse 
to the method permitted. This, it is submitted, is objectionable from sev- 
eral points of view. It seems unfair to require recourse to methods of 
maritime warfare, readily available only to states equipped for maritime war, 
in dealing with an insurrectionist movement which may be in fact no more 
than war in an incipient stage. It seems unfair to insist upon a privilege for 
foreign commerce which may frequently be decisive in prolonging an insur- 
rection. It is difficult, moreover, to know precisely what blockade means in 
such circumstances. There is a temptation to suggest that pacific blockade 
and belligerent blockade are categories enough, without adding blockade 
applied to the closure of insurgent-controlled ports. 

The fourth solution, suggested by the passage from Westlake, and the 
fifth solution, indicated in the studies of Wilson, are really attempts to ra- 
tionalize and clarify the practice supporting the third solution. Westlake’s 
analysis is neat but seems hardly justified by the practice to which he refers. 
Wilson’s analysis probably comes as close as it is possible to come to the 
rationalization of the Anglo-American contention without doing violence to 
itsactualimport. Asasolution, however, it is open to most of the objections 
which may be offered to the third solution. 

With this review of precedent and discussion, we may return to the deci- 
sion in the Oriental Navigation Company case. The claim was disallowed, 
as noted, Commissioner Nielsen dissenting. The majority conceded that a 
port actually in control of insurgents cannot be closed arbitrarily, by mere 
decree, to the innocent trade of foreign states; but the presence of a Mexican 
gunboat was accepted as sufficient evidence that Frontera was not actually 
and completely in control of the insurgents when the Gaston arrived and 
proceeded to unload.** On the one hand, it was said that ‘‘in time of civil 
war, when the control of a port has passed into the hands of insurgents, it is 
held, nearly unanimously, by a long series of authorities, that international 
law will apply, and that neutral trade is protected by rules similar to those 
obtaining in case of war.’’** Otherwise, said the Presiding Commissioner, 
“the conditions of neutral commerce will be worse in case of civil war than in 
case of war.’’*> On the other hand, it was said that the Mexican Government 
was not obliged “‘to permit the unloading and subsequent loading of a neu- 


the insurgents (Fauchille, I, Pt. I, 308-311; Wilson, Handbook of International Law, 2d ed., 
36, 355; U. S. Naval War College, International Law Situations (1902), 57, 60, 62, 74) nor 
the de jure government (Hall, 8th ed., 42; Pradier-Fodéré, VI, 547; Wilson, op. cit., 36; 
U. 8. Naval War College, International Law Situations (1912) 9, 27) may have recourse to 
those interferences with neutral commerce which are permitted in maritime war. 

* It has seemed unnecessary to refer to what was said of the argument that the old rules 
of blockade had fallen into disuse since the majority declined expressly to pass upon this 
contention. (Opinions of Commissioners, p. 25.) The question is discussed at length 
in the dissenting opinion of Commissioner Nielsen. (Jbid., 26, 37.) 

4 Thid., 24. 3% bid. 
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tral vessel trading to an insurgent port without such clearance documents as 
are prescribed by Mexican law, even in case control of the port should have 
been obtained again by those authorities before the arrival of the vessel to 
the port or be reobtained during her stay there.’’** In the instant case, the 
commissioner concluded, ‘‘it cannot fairly be said that the port of Frontera 
was in the hands of insurgents at the time when the events in question took 
place.” It was, in fact, partly commanded by the Mexican gunboat.*? 

The solution which this decision suggests would regard the closure of in- 
surgent-controlled ports as a problem sui generis governed by international 
law. International standards of fairness and justice, it is conceded, will 
hardly permit municipal authorities to ignore entirely the de facto situation 
and close such ports by mere fiat. However, the foreign trader who sets out 
for a port in control of insurgents, after fair warning and without clearance 
issued by the de jure authorities, may fairly be regarded as undertaking an 
adventure. He may be regarded as deliberately incurring the risk that the 
de jure authorities will regain control, in whole or in part, and that without 
clearance he may be intercepted and turned away. Just as the neutral who 
sets out to run a belligerent blockade incurs the risk of capture and condem- 
nation, so the foreign trader who sails after warning for an insurgent port 
incurs the risk of being turned away with loss of profits of the voyage. If 
less is required of the de jure authorities in the latter case, the penalties im- 
posed upon the intercepted adventurer are likewise less severe. And some- 
thing is conceded to the interests of the state distracted by an insurrection 
which, it may be assumed, it is rarely in the real interest of other states to 
encourage. 

There is no precedent, so far as the present writer has been able to find, for 
the decision in the Oriental Navigation Company case. Indeed the issue 
was presented in circumstances sufficiently novel to invite, as it was apparent- 
ly assumed, a novel solution. The present writer ventures to think that the 
solution found has much in principle to commend it. At least it points in 
the right direction. The rule which eventually wins general approval will 
no doubt require something more than a mere decree to close to foreign com- 
merce ports in control of insurgents, and it will probably require something 
less than the blockade for which several of the great naval Powers have 
contended. It will seek to hold the balance fairly between the interests of 
commerce, on the one hand, and the interests of the lawful government of 
the state distracted by insurrection, on the other. Chiefly for what it may 
have contributed to the eventual acceptance of such a rule, the decision in 
the Oriental Navigation Company case is of more than ordinary interest. 


% Opinions of Commissioners, p. 25. 
37 [bid., 26. 
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VIOLATIONS OF MARITIME LAW BY THE ALLIED POWERS 
DURING THE WORLD WAR 


By E. G. TrimBLE 
Instructor at New York University 


Immediately after the outbreak of the World War in 1914, Secretary of 
State Bryan wisely approached the belligerent governments proposing that 
both sides agree to conduct their naval warfare in accordance with the rules 
embodied in the Declaration of London. This document was drawn up at 
the London Naval Conference called by Great Britain in 1908, and was 
signed by the delegates of all the nations represented. The conference 
agreed that the rules contained in the document ‘‘correspond in substance 
with the generally recognized principles of international law.’’! The Decla- 
ration never became legally binding on the nations, however, having failed 
of ratification by the British Government itself. Legally, therefore, Great 
Britain was not bound by it in 1914, except in so far as it embodied pre- 
existing rules of law. 

Because it contained definite rules, however, Mr. Bryan thought that its 
adoption by the Powers at war ‘“‘would prevent grave misunderstandings 
which might arise as to the relations between neutral Powers and belliger- 
ents.’ Germany and Austria at once accepted the proposal,’ but Great 
Britain, together with her allies, refused to adopt it initsentirety. They did 
issue Orders in Council adopting it with certain important changes which 
they deemed necessary for the “efficient conduct of their naval operations.’’ 4 
Because of this refusal to accept it in its entirety, Secretary Bryan withdrew 
his proposal and stated that the United States would rely on the old rules of 
the law of nations to protect the rights of its citizens. Regardless of this 
statement, the Allies continued to apply the Declaration with frequent and 
fundamental modifications until July, 1916, when it was officially abandoned. 
From the date of these first orders, August, 1914, until she entered the con- 
flict in April, 1917, the rights of the United States as a neutral were infringed 
upon. 

The extent to which her rights were violated can better be appreciated if 
we first get clearly in mind just what the relation of a neutral nation is to 


1 Arthur Cohen, The Declaration of London, p. 70. 

* Secretary of State to Ambassador W. H. Page, Special Supplement to this Journat, 
Vol. 9, p. 1. 

* Ambassadors Gerard and Penfield to Secretary of State, ibid., 182. 

* Minister for Foreign Affairs to Ambassador W. H. Page, ibid., 3. 

5 Ibid., 7. 
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states at war. We can do no better than quote a statement by Thomas 
Jefferson as Washington’s Secretary of State in 1793, in conditions similar in 
many respects to those of 1914, except that in 1793 the chief allies of 1914, 
England and France, were at war with each other. In writing to the Ameri- 
can Minister at London in protest against some of the British measures, 
Jefferson said: 
Reason and usage have established that when two nations go to war, 
those who choose to live in peace retain their natural right to pursue 
their agriculture, manufactures, and other vocations; to carry the prod- 
uce of their industry, for exchange, to all nations, belligerent or neutral 
as usual; to go and come freely, without injury or molestation; and in 
short, that the war among others shall be, for them, as if it did not exist. 
One restriction on these neutral rights has been submitted to by nations 
at peace; that is to say, that of not furnishing to either party implements 
merely of war... nor anything whatever to a place blockaded by 
its enemy.® 


This restriction needs some explanation. To constitute a legal blockade 
in the sense in which Jefferson used the word three things were necessary. 
First, the blockade had to be effective, that is, maintained by a sufficient 
number of vessels in close proximity to the blockaded port or coast line to 
constitute a real danger of being captured to all vessels seeking to approach 
the port or coast; 7 second, it had to be confined to the coast of the belliger- 
ent; § and third, it had to operate against the citizens of all nations alike.® 
There were other requirements; but these three conditions were essential. 

The phrase ‘‘implements merely of war,’’ of course, referred to contraband 
goods. Commodities have been divided into three classes: first, absolute 
contraband, or goods useful primarily for war, e.g., arms and ammunition; 
second, non-contraband, or those that cannot be used for war; and 
third, goods conditionally contraband which may be used for purposes 
of peace or war, e.g., foodstuffs. The first cannot legally !° be supplied to a 
belligerent by a neutral, the penalty being seizure and confiscation by the 
other belligerent. The second class, the neutral can always supply except 
to a blockaded port. The third class a neutral can send to the civilian 
population of a belligerent, but not to the armed forces. The destination 
for the use of the latter was, previous to the World War, presumed to exist 
when the ship’s papers showed that the goods were consigned to the belliger- 


® Secretary of State to Minister Chas. Pinckney, American State Papers, Foreign Relations, 
Vol. 1, p. 239. 

7 The Mercurius (1798), 1 Rob. 80; also The Nancy (1809), 1 Acton, 57. 

8 The Frau Ilsabe (1805), 4 Rob. 52. 

® The Success (1812), 1 Dods. 131. 

10 Tt is often said that contraband trade is not illegal but merely subject to risk of seizure 
and confiscation. This would result in the anomaly of penalizing the exercise of a legal 
privilege. The writer prefers Professor Moore’s view that it is illegal because penalizable. 
See John Bassett Moore, International Law and Some Current Illusions, p. 4. 
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ent government, or to a port primarily used as a naval base as distinguished 
from a commercial port. The correct rule was expressed by Lord Salisbury 
during the Boer War in an oft-quoted statement. He said: 


Foodstuffs, with a hostile destination, can be considered contraband 
of war only if they are supplies for the enemy forces. It is not sufficient 
that they are capable of being so used; it must be shown that this was 
in fact their destination at the time of seizure." 


The penalty in cases where they were for the armed forces was the same as 
in the first class above. 

These rules, it is believed, express the law as it stood when Jefferson made 
the above statement, and it should be noted here that these rules were largely 
the work of one of England’s greatest prize judges, Lord Stowell, during the 
Napoleonic Wars. But since that period neutrals may be said to have 
submitted to one other restriction, during a war, on their freedom of com- 
merce. That was that absolute contraband going immediately to a neutral 
port but destined, ultimately, according to the evidence on board the vessel, 
to a belligerent, was subject to seizure before reaching the neutral port. 
This rule was known as the doctrine of continuous voyage because the voyage 
from the country of origin to the belligerent was considered a continuous one. 
This doctrine was first applied in 1761 to the carriage of contraband by the 
English Prize Court,” but the decision seems not to have been followed or 
cited in later cases dealing with this subject. The doctrine was, however, 
applied afterward by the English courts to colonial trade. It was brought 
into prominence by the United States Supreme Court during the American 
Civil War when the court applied it again to the carriage of absolute contra- 
band.“ This use of it was acquiesced in by the British Government and 
was later agreed to by the other nations in the Declaration of London. 
These restrictions were the limit to which neutrals would submit in having 
their commercial privileges curtailed, because two nations chose to settle 
their differences by war. In other words, the sea was free in time of war as 
in time of peace to those nations not participating in the war, except for the 
above restrictions. 

Furthermore, there were certain definite rules in the way of court pro- 
cedure by which cases of carriage of contraband goods were tried. In the 
first place, presumptions, in so far as there could be said to be any, were in 
favor of the neutral claimant. The captor seeking to confiscate a neutral’s 


1 John Bassett Moore, International Law and Some Current Illusions, p. 28. 
% The Jesus. For report of the case, see T. D. Woolsey’s article on ‘Continuous Voyage,” 
this Journat, Vol. 4, p. 832. 
Pe William (1806), 5 Rob. 383. Also The Essex discussed in The Maria (1805), 5. 
. 365. 
“See The Peterhoff (1866), 5 Wall. 28; also The Springbok (1866), ibid., 1, although this 
latter case was not one primarily of contraband, but of blockade. 
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property had the burden of proof. In the second place, the practice of 
prize courts had been to confine the evidence used to that found on the vessel 
itself, that is, the ship’s papers, the bills of lading, etc., and examination of 
the officers and crew.'® It was stated by one judge that a ship had to be 
condemned ‘‘out of her own mouth.” The aim was to make a prize trial 
as simple, brief, and fair to the neutral as possible, and for that reason the 
court refused to embark upon the precarious and illusive quest for a mens rea 
on the part of neutral trader, by admitting all sorts of evidence. These 
rules in regard to court procedure were also recognized and endorsed in the 
London Declaration.!7 With this background, the conduct of the Allied 
Governments in the late war may be considered. 

The rules considered above were destined to have an important bearing 
on the war because of the geographic and economic position of Germany. 
She was dependent on her overseas trade for 70% of her imports, which 
included many essential raw materials, as well as foodstuffs. She had a 
limited seacoast which was approached through the North Sea, but had 
contiguous neutral neighbors through whom she could get supplies. The 
Allies at once took advantage of this position and set out to destroy her power 
of endurance by preventing her getting supplies through these neutral na- 
tions. As most of Germany’s oversea trade was with the United States, 
they violated rights of American citizens and practically forced the American 
Government into the position of defending the cause of all neutrals. The 
Allies accomplished their object by invoking two old institutions of inter- 
national law: blockade, and contraband; and by the use of a new one—the 
war zone. They may be considered in the reverse order. 

Great Britain, being the dominant power on the sea, largely determined 
the maritime policy of the Allies, and, therefore, it is with her interpreta- 
tion and defense of the policy that we must primarily concern ourselves. 
She began declaring war zones as early as October 3, 1914,'8 but the most 
important one was established by proclamation on November 5th of that 
year. The proclamation declared that: 


The whole North Sea must be considered a military area. Within this 
area merchant shipping of all kinds, traders of all countries, fishing 


16 W. E. Hall, International Law, 6th ed., p. 738. H. W. Briggs, Continuous Voyage, 
p. 158, 159. Authors can be quoted who take the contrary position, but the authority 
usually cited is Lord Stowell in the Washington Packet, 2 Rob. 77, 87, which does not sup- 
port their view. In that case the claimant was a British subject, not a neutral, and was 
said to have to prove ownership. 

16 On nature and procedure of prize courts see: Thomas Baty and Morgan, War: Its Con- 
duct and Legal Results, Pt. V, Chap. 1. Thomas Baty’s, Britain and Sea Law, Chap. IV, 
and “Neglected Fundamentals of Prize Law,” 30 Yale Law Journal, p. 35; Briggs, op. cit., 
Chap. IX. 

17 Arthur Cohen, Declaration of London, Arts. 32 and 35. 

18 Memorandum from the British Embassy, this Journat, Spl. Supp., Vol. 11, p. 11. 


| i 
it 
t 
as 

d 

ty 

of 

‘4 

& th 

we 

tol 

2 

be 

tai 

21 

Rus 


VIOLATIONS OF MARITIME LAW BY THE ALLIED POWERS 83 


craft, and all other vessels will be exposed to the gravest dangers from 
mines which it has been necessary to lay and from warships searching 
vigilantly night and day for suspicious craft.!® 


After November 5th, all vessels entering the area would do so “‘at their own 
peril,” unless they stopped at a British port and got instructions as to the 
route to follow. The ambiguity of the wording left it uncertain as to what 
the exact effect of the measure would be. Nevertheless, neutral vessels 
could not run the risk of entering the area, and direct trade with Germany 
stopped. Regardless of how it was intended to operate, the fact that by it 
the Allied Governments assumed control over a portion of the high seas 
made it a violation of the age-old principle of the freedom of the seas. 

In contrast to its attitude toward the similar order of the Central Powers 
of February, 1915, declaring the waters around the British Isles a war-zone, 
the Government of the United States seems to have made no protest what- 
ever against this measure. By thus submitting to a violation of law by one 
side and protesting against the illegal policy of the other, it may well be 
questioned whether the government did not fail to live up to its professed 
neutrality. This measure, however, would still have left citizens of the 
United States free to send anything except absolute contraband to the 
civilian population of Germany through the neutral states adjacent to her. 
But measures had already been taken, prior to November, to prevent the 
exercise of this right. This brings us to the second of the means used to shut 
off the overseas supplies, namely, the treatment of contraband goods. 

This is a subject of very great importance because it involves vitally the 
interests of neutral nations. If a belligerent could, at will, extend the list of 
contraband articles, it could abolish neutral trade with its adversary by 
including all articles in the list. As will appear, that is practically what the 
Allies did; but it was to prevent just such a thing that the nations agreed in 
the London Declaration upon classified lists of goods that could be treated 
as absolute, and as ‘‘conditional’’ contraband.2® Also a “‘free’’ list was 
drawn up of those articles which could never be put in either of the other 
two classes. Furthermore, the subject is important because the great bulk 
of commodities moving in international trade is in the conditional class, and 
any change, in the interest of belligerents, of the rules of law applicable to 
this class, will seriously affect neutrals. 

The first measures taken by the Allies which affected trade with Germany 
were embodied in two English Orders in Council issued August 20, and Oc- 
tober 29, 1914.21. The first adopted the Declaration of London with three 


1? Memorandum from the British Embassy, this JourNAu, Spl. Supp. Vol. 11, p. 15. 

*0 Cohen, op. cit. Arts. 22, 24, 28. It should be remembered that the Declaration never 
became legally binding, but it no doubt represented public opinion on the question. Cer- 
tainly the Declaration did not unduly favor neutrals. 

* For text see this Journat, Spl. Supp., Vol. 9, pp. 4 and 14. See similar French and 
Russian measures, ibid., pp. 26 and 35, respectively. 
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important modifications. First, new and enlarged lists both of absolute 
and of conditional contraband articles were substituted for those of the 
Declaration; second, the doctrine of continuous voyage was declared to be 
applicable to the conditional class; and third, the destination of goods in this 
class to the belligerent armed forces could be established “by any sufficient 
evidence.”” The order of October 29th went further and declared that the 
destination of goods of the conditional class to the armed forces was pre- 
sumed to exist if the goods were consigned ‘‘to order”’ in a neutral port, or 
if the ship’s papers did not show who the consignee was, or if they showed 
a consignee in territory belonging to or occupied by the enemy; and in these 
cases the burden of proof that his goods would not reach the enemy was 
placed on the neutral trader. 

Omitting for the moment the first modification above, let us consider the 
other changes. The second modification, applying the doctrine of continu- 
ous voyage to conditional contraband bound to a neutral port, was some- 
thing new, and was, the writer believes, a serious change in the law. As was 
said above, the doctrine had been applied to the absolute class, but not to 
the conditional class,2* and its use in this latter case had been strictly for- 
bidden in the London Declaration, except where a country had no seacoast. 
Heretofore, goods of this class going to a neutral port without evidence of an 
ulterior destination were legally safe; and the application of the doctrine to 
this class of goods destroyed otherwise legitimate trade of American citizens 
with Germany and severely handicapped their trade with such neutral coun- 
tries as Holland, Switzerland, and the Scandinavian countries. 

The third change, under the order of August 20th, which admitted all 
kinds of evidence in a prize case, destroyed the simplicity of a prize trial, 
and subjected neutrals to long, expensive, and complicated litigation. This 
burden was doubly increased by the second order declaring that the illegal 
destination of cargoes going directly to a neutral port was presumed to exist 
when consigned ‘‘to order,” etc., and placing the burden of proof on the 
shipper. After these orders were issued, cargoes of foodstuffs, which under 
Lord Stowell were only confiscable when two conditions were present, that is 
when going directly to the belligerent country, and when the ship’s papers 
showed that they were bound to the government or to a naval base, could be 
confiscated when going to a neutral port on any evidence the court deemed 
sufficient. 

The British courts decided most of the important cases under these orders, 
and it is in their decisions that we find the most serious innovations in prize 

The United States Supreme Court did not distinguish between applying the doctrine 
to absolute and conditional contraband. It did not need to, as the goods in question were 
undoubtedly of the former class. A dictum in The Peterhoff indicated the court would 
apply the doctrine to the conditional class if necessary. The opposition which arose at the 
London Conference over applying it to either class of goods, and the resulting agreement, 


seem to justify the conclusion that its use in the absolute class was all that could be said to 
have been accepted as law. Cf. C. John Colombos, A Treatise on the Law of Prize, p. 173. 
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law. The Prize Court, under the late Sir Samuel Evans, at once began 
treating all German ports as bases of military supplies, thus making goods 
of the conditional contraband class confiscable when going to any of them. 
Among the most important of these were Hamburg, Stettin, and Lubeck, 
all of which were great commercial centers.2* Sir Samuel Evans went so 
far as to say that it was not necessary to name the exact port to which a 
cargo was going. So long as it was a base of supplies, it did not matter 
whether it was going to Hamburg, Stettin or Lubeck.** This was a serious 
departure from Lord Stowell’s views, for when a port was a commercial center 
as well as a base of supplies, he would restore the goods.” In those cases in 
which he did condemn goods going to a base of supplies, the exact port was 
named and it was a port used primarily as a base of supplies. 

Of a still more serious nature were the methods by which the courts made 
out a voyage to an enemy port. Usually the cargoes were consigned to 
neutral ports near Germany, and by the courts’ interpretation of the order 
“admitting any sufficient evidence”’ in a case, they established enemy desti- 
nation in many cases by mere presumptions drawn from circumstances sur- 
rounding the transaction. For instance, the proximity of a neutral port 
to enemy territory, statistics showing an increase since the outbreak of the 
war in the importation of a particular kind of goods into the port, the scarcity 
of the goods in question within the Central Powers, or the usefulness of the 
goods for war purposes, and a consignment of a cargo ‘‘to order”’ or to a 
“suspicious” consignee, were all damaging facts for a neutral shipper. 
Often the inferences drawn by the court from these facts shifted the burden 
of proof in a trial to the neutral claimant, and his goods were condemned if 
he could not prove by positive evidence that his cargo would not reach the 
enemy.?® This was often impossible, as will appear later. Inferences from 
such facts would lead to condemnation of a cargo even though the govern- 
ment of the neutral country to which the goods were going had an embargo 
on the exportation of such goods.27. This was true also in spite of Sir Ed- 
ward Grey’s statement to the American Government that he was satisfied 
with the guarantees offered by these governments.”® 

Other novel methods were resorted to by the courts and by the govern- 
ments to build up a case against a neutral cargo where the evidence under 
the old rules, which, as will be remembered, required the evidence to come 
from on board the vessel, was not sufficient for condemnation. Officials 

*% The Thai (1917), 6 Lloyd, 229; The Kim (1915), 3 Lloyd, 167; Accord: Colombos, op. 
cit., p. 178. 

*4 The Kim (1915), 3 Lloyd, 167, 366. 

* The Neptunus (1800), 3 Rob. 108; The Jonge Margaretha (1799), 1 Rob. 159; The Nostra 
Signore de Begona (1804), 5 Rob. 97. 

* The destination in the important case of The Kim was made out this way. See also 
The Norne, The Urna, footnotes 34 and 46, respectively. 
*? The Louisiana (1918), Appealed Cases, 461. 
*8 Secretary of State to Ambassador Page, this Journat, Spl. Supp., Vol. 9, pp. 55, 56. 
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of the Allied Governments intercepted cablegram and wireless messages 
between the United States and European neutrals and also searched the 
mails and used the information thus obtained against claimants in the prize 
courts.?° 

The courts also began issuing orders of discovery where the evidence to 
condemn was lacking, requiring a claimant firm to bring all its books and 
correspondence into court to be examined, on penalty of confiscation of the 
goods for failure to comply. In some cases it was necessary for the claimant 
to violate the laws of his own country—where the laws forbade compliance— 
in order to obey the order of the court; this was held not to excuse him.*° 

Also, in applying the doctrine of continuous voyage to the carriage of 
conditional contraband, the courts infringed further on the law as laid down 
by Lord Stowell. In applying the doctrine to colonial trade, Stowell 
adopted what is known as the ‘“‘common stock” test.* If a cargo was im- 
ported into a neutral port to become part of the ‘“‘common stock” of that 
port, it was immune from confiscation. It is not exactly clear from his 
decisions whether he meant by the term actual consumption in the port or 
merely sale there. The latter, however, seems to the writer to be the more 
reasonable interpretation of his decisions. When the Supreme Court of the 
United States took up the doctrine of continuous voyage and applied it to 
the carriage of contraband, it adopted this same test. It is clear, however, 
that the Supreme Court was using the term ‘“‘common stock’”’ to mean merely 
sale in the port. It said so specifically in the following words: 


It is true that even these goods if really intended for sale in the 
market of Matamoras, would be free of liability: for contraband may be 
transported by neutrals to a neutral port, if intended to make part of its 
general stock in trade.” 


This seems also to have been Sir Samuel Evans’ own use of the term at first, 
for in The Kim he distinguished between actual consumption and mere sale 
in a neutral port.** In his later decisions, however, as well as in those of his 
successors on the Prize Court Bench, and in those of the Judicial Committee 
of the Privy Council, the term was used to mean actual consumption in the 
neutral port. 

The first case that came before the court in which there was a definite 
decision that sale in a neutral port was not an importation of the goods into 
the ‘‘common stock”’ of the country was that of The Norne.** In that case 
oranges were shipped by a neutral Spanish subject to be sold at public auction 
in Rotterdam. They were seized before they reached Holland and title 


29 The Louisiana (1918), 5 Lloyd, 230; The Maracaibo (1916), ibid., 398. 
8° Consul Corfitzon (1917), Appeal Cases, 550. 

3 The Essex, not reported, but discussed in The Maria (1805), 5 Rob. 365. 
% The Peterhoff (1866), 5 Wall. 28. 

8 (1915), 3 Lloyd, 372. # (1921), 9 Lloyd, 402. 
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remained in the shipper. The court, then presided over by Sir Henry Duke, 
came to the conclusion that some of the importers (there were several 
involved) intended sending the goods on to Hamburg and because of that 
fact it condemned the cargo. The court admitted, however, that it was 
“quite clear that these goods if they had reached Rotterdam, might have 
been distributed amongst the artisans and peasantry of Holland.”** The 
case went on to the Privy Council, and the Judicial Committee, speaking 
through Lord Parmoor, said that, ‘‘their Lordships are unable to hold that 
the mere fact that goods will be offered for sale by auction at the port of 
arrival is in itself conclusive of the innocence of their destination.” Pro- 
fessor Garner has very aptly remarked that ‘‘it is not quite clear, if the sale 
of imported fruit at public auction in a neutral port does not have the effect 
of incorporating it in the common stock, what would constitute such in- 
corporation.” °° Here the court was laying down a wholly new principle 
which constituted an impossible burden on the owner of the goods, for he 
could not, of course, prove the goods would never reach Germany if they 
were sold at public auction to the peasants of Holland. This ‘common 
stock” test was so far departed from that in one case Sir Samuel Evans de- 
cided that the importation of leather into a neutral country to be worked into 
boots to be sent to Germany was not sufficient incorporation into the “ com- 
mon stock” of the country to protect the cargo.*’7 This was also a departure 
from the rule of Lord Stowell that raw materials should be treated more 
leniently than finished products.** 

The case of The Norne represents another novel practice adopted by the 
court, that is, of separating entirely the ultimate destination of the cargo 
from the intention of the shipper. It was on the ground that the shipper 
intended sending his goods from a colony to the mother country by way of a 
neutral port, or vice versa, that Lord Stowell applied continuous voyage to 
the colonial trade. Similarly, it was on the theory that the neutral shipper 
intended sending contraband articles through the neutral port to the enemy 
of the Federal Government that the United States Supreme Court applied 
the doctrine to the carriage of contraband. Practically, all that the Supreme 
Court did was to say that when the shipper’s intention of sending contra- 
band to the enemy was present, the interposition of a neutral port would not 
save the cargo. This was recognized at the London Conference, and Sir 
Edward Grey stated in his instructions to the British delegates to the con- 
ference that the doctrine was applicable only when the transaction was 
“preconceived from the outset.” *® This extension of the law of contraband 
by the Supreme Court may not have been wise, but it can be maintained 
with a show of reason that a belligerent should be allowed so to penalize a 
neutral subject attempting to send contraband to his enemy. 

% (1921), 9 Lloyd, 422. 36 J. W. Garner, Prize Law during the World War, p. 571. 


7 The Balto (1917), 6 Lloyd, 141. 38 The Jonge Margaretha (1799), 1 Rob. 159. 
J. B. Scott, The Declaration of London, p. 75. 
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This principle, that the shipper must have the intention of sending the 
goods on to the belligerent before the other belligerent is privileged to con- 
fiscate them, was recognized by Sir Samuel Evans in The Kim, although he 
did not feel the intention had to exist at the outset of the voyage. If it was 
formed after the voyage began, it would be sufficient.‘° In the case of 
The Louisiana,** however, which involved a cargo of fodder stuffs (condi- 
tional contraband) being sent to neutral Sweden, the Judicial Committee of 
the Privy Council, considering whether the ultimate destination was to the 
German Government said that, “it is the intention of the person who is in a 
position to control such destination which is really material.’ In this case 
the goods were consigned by the shippers (who retained title) to two men in 
Sweden who were considered by the court to be agents of the enemy govern- 
ment, and the effect of the above statement was to make it the intention of 
these men or of the German Government which really mattered. The goods 
were therefore condemned. ‘This was, of course, an entirely new rule and 
a very important one. 

The same principle was applied in the case of The Noordam,® which fol- 
lowed the above case. In The Noordam an American firm had sold and 
shipped a cargo of flannelette and dress goods (absolute contraband by 
British Order in Council) to 8. J. de Vries and Company of Amsterdam. The 
goods were intercepted and placed in the Prize Court, title remaining in the 
American firm. Lord Sterndale admitted that the American firm was an 
innocent party who had no intention of sending the goods to Germany. 
Yet, he said the destination of the cargo was a question of fact and not de- 
pendent on the intention of the shipper. The question was, he said, ‘‘ what 
is the destination intended by the person who had control of the goods when 
they arrive?”’ He found that de Vries and Company had intended sending 
them on to Germany if the cargo had reached them. Therefore, the goods 
were condemned. Under this rule neutral subjects who had no intention of 
sending their goods to the enemy of Great Britain had their property 
confiscated. The severity of such a rule was recognized by the court in 
the last named case, for it said: 


It is hard, I know, upon the shippers who are innocent. But un- 
fortunately the exercise of legal rights does from time to time inflict 
hardships on others. That seems to me no reason why I should refrain 
from saying what I think is the proper conclusion to come to in regard 
to these goods. 


One may fairly ask, Whence came this alleged legal right? According to 
the use made of continuous voyage by Lord Stowell and the United States 
Supreme Court, no occasion for condemning the goods arose because the 
necessary evil intention on the part of the shipper was lacking. 


4 (1916), 5 ibid., 230. (1918), ibid., 337. 
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Then, in interpreting the terms of the Order in Council of October 29th, 
the courts seem to have gone further in encroaching upon neutral rights 
than the British Government itself intended. This order, it will be re- 
membered, stated that enemy destination would be presumed in cases where 
the goods were consigned “to order,” or where the ship’s papers did not show 
who was the consignee, or where they showed a consignee in territory of the 
enemy; and in these cases the burden of proving innocent destination was 
placed upon the neutral claimant. In explaining this order to the American 
Government, Sir Edward Grey said the presumption was to arise only when 
there was a consignee on enemy territory or where the ship’s papers “ afford 
no information as to the person for whom the goods are intended.”’ It was 
only reasonable, he said, to regard with suspicion cases where “the shippers 
of the goods do not choose to disclose the name of the individual who is to 
receive them.” “ 

Neutrals then began consigning cargoes to named persons, but the courts 
began looking back of the named individuals in order to ascertain what they 
termed the “real” consignee. Thus in The Louisiana, discussed above, the 
cargo was consigned to EK. Klingener and W. Fritsch of Sweden. It would 
hardly be said that in this case the shippers did not choose to disclose the 
name of the individuals who were to receive the goods. But the court 
decided that these men were agents of the German Government and not the 
“real” consignee. It, therefore, condemned the cargo. In this decision 
the court made some other important pronouncements. It defined a con- 
signee as ‘“‘some person other than the consignor to whom the consignor 
parts with the real control of the goods.”’ Then later on it said that with this 
interpretation ‘‘merchants in a neutral country could without risking the 
condemnation of their goods, consign them for discharge in the ports of 
another neutral country to order of the buyer or others to whom the principal 
in the ordinary course of business finally transfers the control of the goods.” 
“They are not concerned to inquire,’’ the court said, “how such buyers or 
other persons intend to deal with the goods after delivery. No intention 
on the part of the latter to forward the goods to the enemy government will 
render the goods liable to condemnation.” “4 This statement would seem to 
be clear except as to the degree of control which the court would require to 
be in the hands of a consignee in order to protect a cargo. Following the 
above case came several others in which the court interpreted the statement. 
A consideration of these cases shows that the court practically abandoned 
the element of control in its definition of consignee, and also contrary to 
the above statement, did concern itself with the intention of the individual 
who was to receive the goods. In one case, a Swedish consignee of a cargo 
of coffee (conditional contraband) did convince the Privy Council that he 

“Secretary of State for Foreign Affairs to Ambassador W. H. Page, this Journat, Spl. 
Supp., Vol. 9, p. 65 at 79. 
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had bought and received title to the goods, and they were released, although 
the decision of Sir Samuel Evans had to be reversed. 

Following this case, came The Urna,* in which a New York firm shipped 
a cargo of dried prunes to Copenhagen to one Alfred Hansen, a business man 
who was to sell them in Denmark. Hansen had advanced against the goods 
70% of their value and, as a practical matter, of course, would have control 
of them when they reached him. There was no evidence that the claimant, 
the American firm, intended that the cargo be sent to Germany, and the 
court itself said that there was ‘‘no evidence to suggest that Alfred Hansen 
did not act throughout in an honorable and straightforward manner.” 
The court admitted that the case had caused it a great deal of difficulty, yet 
it condemned the cargo on the ground that the claimant (the American 
firm) had not discharged the burden of proving innocent destination which 
had been placed upon it by statistics introduced by the government showing 
a great increase since the beginning of the war in the amount of dried prunes 
imported into Denmark. This was considered to create a presumption 
that this cargo would be sent to Germany and, because the claimant could 
not prove it would not, the goods were condemned. Obviously, if the goods 
were sold in Denmark the claimant could not prove they would never be 
sent to Germany. The decision was affirmed by the Judicial Committee of 
the Privy Council which merely said, regarding the element of control, that 
there was no evidence ‘‘that there was any special arrangement that he 
(Hansen) would not be subject to the direction of the appellants in making 
sales or that the appellants might not from time to time determine their 
(the goods’) ultimate destination.”’ This decision raises the question as to 
what was the force of the statement quoted above to the effect that the 
court was not interested in how the buyers or “‘other persons” intended to 
deal with the goods after delivery. 

The next case which came before the court was The Orange Nassau,*’ in 
which there were several parcels of goods going to Rotterdam and consigned, 
for a number of different firms, to the Netherland Overseas Trust, a semi- 
official body which had given guarantees that goods consigned to it would not 
reach Germany. One portion was for the Rotterdamsche Bank, which had 
advanced against the goods a certain per cent of their value, and was to sell 
them in Holland. Regarding the element of control, the court said the trust 
would have received the goods in the same capacity as would the bank had 
the cargo been consigned directly to it (which of course defeated the purpose 
of the trust). Turning then to the control which the bank would have had, 
the court said that, although it would not say that the bank was to sell the 
goods “‘subject to the control of the shipper,” yet that they (the bank) would 
hold the goods “under a power of sale given to them in order to repay ad- 
vances and they had to account to the shippers for any balance which they 
had received.” This portion of the cargo was, therefore, condemned. 

6 (1919), 4 Lloyd, 104. 47 (1919), 9 Lloyd, 230. 
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The most important part of the decision was that regarding another por- 
tion which was for the bankers, Hooft and Company, who had likewise ad- 
vanced a part of the value. There was also said to be a contract of purchase 
and sale. The court at first said it did not know whether there was really 
a purchase by Hooft and Company, but later on in the decision admitted that 
the company did buy a portion of the cargo before seizure and another part 
after seizure. Obviously under those circumstances the company would 
have had control of the goods, had they arrived, in the same way as the con- 
signee in The Kronprinzessin Victoria, cited above. But the court looked 
into the history of Hooft and Company and found that it had been fined by 
the trust on a previous occasion for sending goods to Germany in violation 
of its contract with the trust. It was, therefore, a company “to be rather 
suspect in this matter,” and, there being the customary statistical case 
against the shipment, as in The Urna, the court felt there was a prima facie 
case made out against the claimant. As this case had not been disproved 
by the claimant, the goods were condemned. 

These decisions left the neutral traders in a quandary. They at first 
consigned their goods “‘to order,” but that created a presumption of enemy 
destination. Then Sir Edward Grey said the presumption of enemy destina- 
tion would arise only in cases where no consignee was named. But in The 
Lousiana the goods were consigned to two men in Sweden and the court 
nullified the effect of Grey’s statement by holding that these consignees were 
not the ‘‘real’’ ones. It must, the court said, be a consignee who had con- 
trol, but his intention of sending the goods to Germany would not matter. 
Then came The Urna, The Orange Nassau, and The Noordam, in which the 
consignees had a control; yet intentions were looked into and the goods 
condemned. In The Louisiana it was sufficient, in order to condemn the 
cargo, to hold that the consignees were not the ‘“‘real’”’ ones and thus had not 
control; in the latter cases more was necessary, and the court supplied this 
by looking at the intention of the consignee and at circumstances surrounding 
the transactions. Such varying decisions of the courts leave them open to 
the suspicion that they were permitting “the exigencies” in which the Allies 
found themselves to influence their conclusions. 

These interpretations of the law made by the Orders in Council and the 
court decisions, destroyed, as a practical matter, the distinction between the 
two classes of contraband goods, and all but stopped the trade of the United 
States with the neutral countries adjacent to Germany, as well as with Ger- 
many. Having made these changes, all that was now necessary to increase 
the economic pressure on the Central Powers was to enlarge the contraband 
list. 

This brings us back to the first modification mentioned above, which was 
to substitute new lists of absolute and conditional contraband for those of 
the Declaration of London. As will be remembered, this was done August 
20,1914. After that the Allies assumed the privilege of placing in the con- 


92 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


traband list any commodity, the want of which would handicap their enemy. 
Every few weeks new lists appeared. Goods were shifted from the free list 
of the London Declaration to the conditional list, and from the latter to 
the absolute list, until April 13, 1916, when the British Foreign Office issued 
a White Paper publicly abolishing the distinction between the two classes. 
It merits quoting. It stated that 


The circumstances of the present war are so peculiar that His Majesty’s 
Government considers that for all practical purposes the distinction 
between the two classes of contraband has ceased to have any value. 
So large a proportion of the inhabitants of the enemy country are tak- 
ing part, directly or indirectly, in the war that no real distinction can 
now be drawn between the armed forces and the civilian population. 
Similarly, the enemy government has taken control . . . of practically 
all the articles in the list of conditional contraband, so that they are now 
available for government use. So long as these exceptional conditions 
continue, our belligerent rights with respect to the two kinds of contra- 
band are the same and our treatment of them must be identical.*® 


Obviously the privilege of declaring just anything contraband of war and 
thereby obtaining the privilege of restricting neutral trade cannot legally be 
assumed by any nation or group of nations. That would be assuming the 
privilege of legislating for the family of nations, which, of course, could not 
be admitted. The treatment, therefore, of foodstuffs as absolute contraband 
cannot be regarded as other than a violation of the law of nations. It is 
interesting to note that the arguments used in the White Paper quoted 
above, and used also by Sir Edward Grey with the American Government in 
defense of the policy, are almost identical with those used by the British 
Government in 1793 * in defending a similar policy of preventing American 
citizens from sending foodstuffs to France. In both periods the enemy 
(France in 1793, and Germany in 1915) was said to have adopted “‘ peculiar”’ 
and ‘“‘unusual”’ methods of warfare by the governments having taken control 
of the food supply and by having armed the whole laboring class. These 
arguments were probably as valid in one period as the other, but were used 
with much greater success in 1915. 


48 This JOURNAL, Spl. Supp., Vol. 10, p. 52. ; 

49 In writing to Secretary Jefferson defending the British policy of treating foodstuffs as 
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Sir Edward Grey did advance the new argument that the use of steam 
made it so easy for an enemy to get supplies through his neutral neighbors 
that the changing of the old rules to meet new conditions was necessary.*° 
This does not explain the fact, however, that the influence of steam could be 
foreseen in 1908 when Sir Edward Grey himself, as Foreign Minister, in- 
structed the British delegates to the London Naval Conference and insisted 
on maintaining the old rules in regard to blockade and contraband. 

The discussion of the subject of contraband was not prolonged in 1915, for 
the attention of the two governments was soon directed to the so-called 
“blockade” measures of the Allies, of March 11,1915. This brings us to the 
third topic, blockade. 

Blockade, in the sense in which Jefferson used the term in the quotation at 
the beginning of this article, was not used by the Allies except in some rather 
unimportant cases. However, in alleged retaliation for the German war- 
zone of February, 1915, they issued the so-called blockade measure of March 
11, 1915. Judged by the legal requirements, as stated above, it was not a 
blockade at all. Sir Samuel Evans himself characterized it as a blockade 
only “for political and journalistic purposes.” * It violated the three funda- 
mentals of a blockade, as was pointed out by the American Secretary of 
State,” because it was not maintained at close range; it stopped vessels going 
to neutral ports; and it left the German ports of the Baltic open to the 
Scandinavian countries, while they were closed to other Powers. The order 
provided for the seizure and detention of all vessels sailing to a German port 
or to a neutral port with goods destined to Germany, or with goods belonging 
to the enemy; or sailing from a German or neutral port with enemy goods or 
goods of enemy origin. The cargoes were not to be confiscated as in cases 
of legal blockade, but were to be disposed of by the Prize Court, if not requi- 
sitioned by the government, under certain regulations. The Order in 
Council did not use the term blockade, but Sir Edward Grey called the 
policy thus inaugurated ‘‘measures of blockade” in defending the order to 
the American Government. Up to this date, however, in respect to block- 
ade, the Allies were ostensibly following the London Declaration, which 
maintained the old rules regarding it. The object of the order was to cripple 
Germany by preventing all goods reaching or leaving her even through her 
contiguous neighbors. This could not be done by any legal method; so a 
new measure was devised which would serve the purpose, although it greatly 
infringed upon the rights of neutrals. This measure went farther than the 
fantastic pretensions of the belligerents during the Napoleonic Wars, or the 
war measures of the seventeenth century. In those periods neutrals were 
denied only the right of trading with belligerents, but in this case they were 
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denied their legal privilege of trading with neutrals adjacent to the bel- 
ligerent. 

The illegality of the above measure was practically admitted by the 
British Prime Minister, Mr. Asquith, in the House of Commons, in an- 
nouncing it. He said, ‘‘In dealing with an enemy who has thrown off all the 
restraints of law and humanity we are not going to allow our efforts to be 
strangled by a network of juridical niceties.” ** Just as Germany justified 
her submarine policy by the Allies’ policy, the latter justified further viola- 
tions of law by Germany’s conduct, and so the “vicious circle’ continued. 
On March 30, 1915, Secretary Bryan, in protesting the measure, said that 
it would, “ were its provisions to be actually carried into effect as they stand, 
constitute a practical assertion of unlimited belligerent rights over neutral 
commerce . . . and an almost unqualified denial of the sovereign rights of 
the nations at peace.”’® Its provisions were carried into effect from the 
first, and the American note was not answered for nearly four months. On 
July 25th, at the time when public sentiment in the United States was at a 
high pitch against Germany over the sinking of The Lusitania, Sir Edward 
Grey sent his reply. He defended the measure on two grounds: first, as 
within the ‘ principle”’ of blockade; and second, as justifiable as a retaliatory 
measure against Germany’s illegal policy.® 

His first defense he undertook to sustain by saying it was a fundamental 
principle of international law that a belligerent could “‘by means of blockade 

. cut off by effective means the seaborne commerce of hisenemy.”” With 
this premise he reasoned that because Germany had neutral neighbors 
through whom she could get supplies, it was necessary to change the old rules 
of blockade to meet these ‘‘new”’ conditions, and that therefore the measure 
was within the “principle” of blockade. In the first place, it may be ob- 
served that such a premise could hardly be admitted. To say that a bel- 
ligerent could ‘“‘by means of blockade cut off by effective means the sea- 
borne commerce of his enemy” would destroy the purpose of the rules of 
blockade, because then the means considered effective would vary according 
to circumstances. The fact that supplies would reach Germany by land 
transportation would not legally entitle the Allies to change the rules of 
blockade. At least it would not under the decisions of Lord Stowell, for he 
said so specifically.*7 Nor would it under the decision of the United States 
Supreme Court in The Peterhoff, considered previously. 

In the second place, a large part of the trade interfered with was not 
“‘seaborne trade of the enemy” in any correct sense. Much of it was going 
to citizens of neutral countries with no positive evidence of a destination 
elsewhere. The enemy as yet had had no connection with it, and it was only 
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by presumptions drawn from trade statistics and other extraneous and 
hitherto unusable sources that an enemy destination could be circumstan- 
tially inferred. 

Sir Edward Grey’s defense of the measure as retaliation against the 
enemy for his illegal conduct is believed by the writer to be no more tenable. 
He was supported in his position, however, by the English Prize Court 
under Sir Samuel Evans and by the Judicial Committee of the Privy Council 
on appeal in the cases of The Stigstad and The Leonora.*® The essence of 
Sir Edward Grey’s argument and of the courts’ decisions was that if the 
conduct of the enemy was such as to justify retaliation against him, then any 
inconveniences to neutrals resulting from the retaliatory measures were un- 
avoidable. The seriousness of such a position lay in the fact that this made 
the belligerent who issued the retaliatory orders the judge as to when re- 
taliation against his opponent was justified and also the judge as to how far 
he could encroach upon the rights of neutrals. Obviously neutrals could not 
accept such a doctrine, and it is safe to say that they had never accepted it. 
An examination of the decisions in the above-mentioned cases reveals a sur- 
prisingly feeble foundation for such sweeping decisions. They were based on 
the opinions of statesmen and on statements of Lord Stowell concerning the 
legality of the retaliatory orders of Great Britain of 1806-1807 during the 
war with Napoleon. 

The statements of Lord Stowell on which the courts relied were dicta in 
the cases of The Snipe and The Fox. ** The fact that they were dicta weak- 
ened their force, but opinions of Lord Stowell expressed in Parliament 
showed that he did not consider the measures as within the established law 
of nations, but as beyond it. In discussing the measures and in speaking of 
the observance of the law of nations, he said: “If, however, your enemy will 
not be bound by it, I do think that you have no other resort but that of going 
back to first principles and looking to self-preservation.’”’ ° 

Regarding the opinion of statesmen, it should be remembered that the 
American Government never conceded the legality of those measures nor 
was there anything approaching unanimity among British authorities as to 
their legality. According to the American Secretary of State Madison, 
speaking for the American Government, there were two conditions necessary 
before a belligerent could retaliate upon its adversary by a measure which 
operated through neutrals as those of 1806 and of 1915 both did. The con- 
ditions were: first, that the adversary had struck at it illegally through a 
neutral; and second, that the neutral had acquiesced, and thus had become a 
party to the unlawful act. This position Madison characterized as ‘the 
language of common sense and clearest equity.” ® He was supported in this 


8 The Stigstad (1915), 5 Lloyd, 373; appealed 5 ibid., 386; The Leonora (1918), 7 ibid., 262. 
** Edward, 311, and 2 Roscoe, 61, respectively. 

6° Quoted by counsel in The Leonora, 7 Lloyd, 315. 

*t Madison to Erskine, 5 Am. St. Papers, For. Rel., 210. 
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position by some of the greatest minds in England, among them Sir Robert 
Phillimore,® one of the successors of Lord Stowell as President of the Prize 
Court, and by the great Lord Erskine.® If we apply Madison’s test to the 
Allies’ measure of 1915, its illegality cannot be questioned. In the first 
place, when the measure was first issued, the German submarine policy was 
directed only at Allied shipping. Second, the United States had, of course, 
not acquiesced but had actually protested before it had suffered by the 
German policy. It may be maintained that Madison’s legal view of re- 
taliation had not been accepted, and it is true that the position of retaliation 
was by no means clear. But it can be argued with much greater force that 
retaliation as applied by the courts during the World War and as used by Sir 
Edward Grey had not become part of accepted law. The great objection to 
Sir Edward Grey’s interpretation of the term is that it will inevitably lead to 
chaos and confusion, because in every war of any magnitude belligerent 
nations can always be relied upon to find excuses for extreme measures. In 
fact the doctrine that belligerents can judge to what extent neutrals may 
trade with each other when carried to its logical conclusion will, as it did in 
the case of the United States during the World War, render the neutrality of 
a state impossible. 

To return to the diplomatic correspondence, Mr. Lansing replied to the 
note of Sir Edward Grey in what is believed to be the most creditable docu- 
ment issuing from the American State Department during the entire period. 
He stated in clear language and proved by irrefutable arguments that the 
Allies’ measure was ‘ineffective, illegal and indefensible,’ and declared that 
the United States Government 

must insist that the relations between it and His Majesty’s Govern- 
ment, be governed, not by a policy of expediency, but by those estab- 
lished rules of international conduct upon which Great Britain in the 


past has held the United States to account when the latter was a bel- 
ligerent engaged in a struggle for national existence. 


He closed by saying that ‘‘the task of championing the rights of neutrals, the 
Government of the United States unhesitatingly”’ assumed and to that task 
would ‘devote its energies.” 

It did not carry out the intention thus expressed, however, and the viola- 
tions increased. In July, 1916, occurred the Maritime Rights Order which 
abolished the Declaration of London entirely and tightened up the restric- 
tions applied prior to that date. Then, in alleged retaliation for Germany’s 
unrestricted submarine policy, an order was issued in February, 1917, 
supplementary to that of March 11, 1915, which applied the penalty of con- 
fiscation to any vessel found at sea under practically the same conditions for- 


62 Sir Robert Phillimore, International Law, Vol. 3, p. 312. 
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bidden in the order of March 11th, unless the vessel called at an Allied port. 
In that case, only the cargo was confiscated. This was going to an unprece- 
dented extreme in asserting authority over neutral commerce. The penalty 
was now confiscation for engaging in trade which had hitherto been legal. 
In line with this policy of preventing supplies from reaching Germany 
through the neutral countries on her border, the Allies established a system of 
rationing by which they permitted these neutral countries to import only 
what they themselves needed, and forced them, under threat of starvation, 
to prohibit their merchants from dealing with Germans. Even neutral 
countries on the American continent were seriously handicapped by the 
Allied “‘black-list,’”’ which was designed to prevent any Allied subject doing 
business with anyone anywhere who had done business with the enemy 
disadvantageously to the Allies.® 

There is one other phase of the maritime warfare of the Allies that deserves 
mention. That is the policy they applied in regard to visit and search. In 
carrying out the rules of law relative to contraband, it has been an ac- 
knowledged right of belligerents to visit neutral ships on the high seas in 
order to ascertain whether or not they had contraband on board. There 
were rather definite rules as to how this privilege was to be exercised. A 
cardinal principle was that the vessel be put to as little inconvenience as 
possible. She was not to be required to deviate from her course; the evidence 
as to her cargo was to be confined to the papers on board and the examination 
of the crew; and the search was not to constitute a breaking of the bulk of the 
cargo. In other words, search was little more than examining the bills of 
lading and other papers of the ship. Upon this evidence the captor was to 
make up his mind whether or not he could make out a case against her in a 
prize court. When he brought her in, his government assumed the risk for 
her detention in case it failed to prove the goods were contraband.*’ 

Soon after the outbreak of the war in 1914, the Allies began taking neutral 
vessels into port and detaining them while a case was ‘“‘got up”’ against them 
with the aid of expansive contraband lists, rummaging of their cargoes, and 
by the use of all sorts of extraneous evidence. In the first protest of Secre- 
tary Bryan in December, 1914, while admitting the British right to visit 
and search merchant vessels at sea, he said, ‘‘this government cannot with- 
out protest permit American ships or cargoes to be taken into British ports 
and there detained for the purpose of searching generally for evidence of 
contraband, or upon presumptions created by special municipal enactments 
which are clearly at variance with international law and practice.” * 


% Maurice Parmelee, Blockade and Sea Power, Chaps. 5, 6, and 18. Also Ambassador 
Page to Secretary of State, 10 ibid., p. 111. Secretary of State to Ambassador Page, 10 
ibid., p. 148. 

67 See Thomas Baty, ‘‘ Neglected Fundamentals of Prize Law,” 30 Yale Law Journal, p. 35; 
H. W. Briggs, Continuous Voyage, p. 151, for a consideration of subject of search and seizure. 
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Secretary Lansing made a similar protest in his note of October 21, 1915, 
when, in referring to the detention of United States vessels and cargoes under 
the orders of August 20, October 29, 1914, and March 11, 1915, he said: ‘‘In 
practice these detentions have not been uniformly based on proofs obtained 
at the time of seizure, but many vessels have been detained while search 
was made for evidence of the contraband character of the cargoes or of an 
intention to evade the non-intercourse measure.” ** To these complaints 
Sir Edward Grey reiterated the former arguments that new conditions had 
made a change of old rules necessary. The size and seaworthiness of the 
modern merchantman enabled it to pursue its voyage under all kinds of 
weather, and so they were often encountered under conditions that made 
the boarding of them dangerous, or the launching of a boat impossible. He 
went on to say that contraband was being smuggled in bales of cotton, etc., 
and that it was necessary to bring vessels to port for examinations. The 
difficulty of looking over a liner’s papers is very little greater than in the case 
of the old merchant vessel. If she is encountered at sea in rough weather, 
the cruiser could follow until quiet waters were reached. This is virtually 
what is done in bringing her to port. Mr. Thomas Baty, a compatriot of 
Sir Edward Grey’s, has probably given the proper reason why neutral ves- 
sels were brought to port to be searched when he said it was ‘‘for the better 
collection of evidence (including its collection by unauthorized and improper 
rummaging); vulgarly, for getting up of a case.” 7° 

In addition to this illegal annoyance, the British Government, according 
to Secretary Lansing’s note of October 21, 1915, went further in imposing 
hardships on neutral vessels. It stated that the vessels which were “‘ brought 
in for examination prior to prize proceedings are released only upon condition 
that cost and expense incurred in the course of such unwarranted procedure, 
such as pilotage, wharfage, harbor dues, etc., be paid by the claimants or on 
condition that they sign a waiver of their right to bring subsequent claims 
against the British Government for these exactions.’ ”! These charges 
were virtually admitted ” by Grey with a promise not to require such in the 
future. But American vessels continued to be taken into port and there de- 
tained for long periods with their expense running, while searches were made 
by illegal methods for evidence of contraband. 

By the methods discussed above, the Allies practically abolished neutral 
rights and forbade neutrals to trade with anyone except themselves and their 
friends. Space will not permit a detailed consideration of the importance 
of these interpretations of the law nor the arguments used to justify them. 
Some of the implications of these interpretations have been indicated. As 
to the arguments used in defense of the policy, it would seem to be sufficient 


6* Secretary of State to Ambassador Page, this JourNAL, Spl. Supp., Vol. 10, p. 74. 
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to say that it was only by appealing to “general principles”’ or the “‘new”’ 
and ‘‘peculiar’”’ conditions that the policy was defended. An appeal to 
general principles invariably leads to confusion in any discussion, because 
it draws the discussion from concrete rules into a field of abstractions. It 
was exactly this that Sir Edward Grey resorted to in defense of his policy, 
because the Allies’ measures were clearly at variance with established inter- 
national law. 

Nor does the writer feel that the new and peculiar conditions justified such 
radical changes in the law. As has been pointed out, this argument is a 
very old one. It is not new for warring nations to regulate the food supply, 
and it is more important in the days of aéroplanes, poison gas, bombs and 
submarines to preserve the distinction between combatants and non- 
combatants than ever before. If the legal distinction is once destroyed, there 
is no longer any protection for women and children from indiscriminate 
killing. The civilian working in a factory during modern wars does, of 
course, have an important bearing on the outcome of the war, but so did 
the peasant working in the field during the wars of Napoleon. Obviously a 
sense of relativity must be kept in mind, and the tendency seems to be to 
overemphasize greatly the importance of new conditions. 

Today the law governing the use of the sea in time of war is in a state of 
unprecedented confusion and chaos. If a war occurred today a belligerent 
could with Allied precedent justify almost any conceivable practice. It is 
generally admitted that this question of the freedom of the seas underlies 
the difference between the British and American Governments in regard to 
cruisers. And it is to be regretted that this question is not also to be taken 
up and settled at the forthcoming armaments conference. If the two govern- 
ments are going to maintain navies on a basis of combatant parity, it would 
seem to be the part of statesmanship to agree upon the rules by which these 
navies are to be used in case of war. 


EDITORIAL COMMENT 


IMMUNITY OF NEUTRAL SEA-BORNE COMMERCE 


Since the publication in the October number of this JouRNAL of an edi- 
torial comment on the radical departure by the present Labor Government of 
Great Britain from the traditional British policy on the venerable issue be- 
tween the Freedom of the Seas and Control of the Seas, two notable contribu- 
tions have been made to the discussion. One of these contributions is 
President Hoover’s suggestion, in his recent Armistice Day speech, that 
neutral vessels “laden solely with food supplies” for the civilian population 
in belligerent countries should be immune from interference by belligerent 
forces. The other suggestion is contained in the British ‘‘White Paper,” 
prepared in the Foreign Office and recently published with the approval of 
the present British Government, and is in effect that the issue between sea 
control and sea freedom has been resolved in favor of the former by reason of 
the League Covenant and the Kellogg Peace Pact. Although neither of 
these suggestions is addressed to any other government for concurrence or 
action, and President Hoover expressly stated as to his suggestion that it was 
not made as “‘a governmental proposition to any nation,” they both emanate 
from high governmental authority and naturally have attracted widespread 
comment and discussion. 

President Hoover’s suggestion is based in part upon the extraordinary suc- 
cess of his own personal efforts in delivering food supplies to the civilian 
population in Belgium during the World War. He cites this experience as 
evidence of the practicability of the idea, and points out that “the Belgian 
Relief Commission delivered more than two thousand ship loads of food 
through two rings of blockade and did it under neutral guarantees continu- 
ously during the whole World War.” In addition to the high moral purpose 
of eliminating starvation as a weapon of warfare, his suggestion also embodies 
the political purpose of removing one of the impelling causes of increasing 
naval armaments and military alliances, because, as stated by him, “the fear 
of an interruption in sea-borne food supplies has powerfully tended toward 
naval development in both importing and exporting nations. In all im- 
portant wars of recent years to cut off or protect such supplies has formed a 
large element in the strategy of all combatants.”’ He adds: ‘The protection 
of food movements in time of war would constitute a most important con- 
tribution to the rights of all parties, whether neutrals or belligerents, and 
would greatly tend toward lessening the pressure for naval strength. Food 
stuffs comprise about twenty-five per cent of the commerce of the world, but 
would constitute a much more important portion of the trade likely to be 
interfered with by blockade.’’ President Hoover accordingly expresses the 
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belief that the suggestion, if adopted, “‘ would act as a preventive as well as a 
limitation of war.”’ 

In aid of its practicability, the suggestion also embodies the idea that food 
supply vessels should be placed on the same footing as hospital ships, as to 
which the 10th Convention adopted at the Second Hague Conference, in 
1907, provides, in Article III: 


Hospital ships, equipped wholly or in part at the expense of private 
individuals or officially recognized societies of neutral countries, shall 
be respected and exempt from capture, on condition that they are 
placed under the control of one of the belligerents, with the previous 
consent of their own government and with the authorization of the 
belligerent himself, and that the latter has notified their name to his 
adversary at the commencement of or during hostilities, and in any 
case, before they are employed. 


This article replaces a similar article in the corresponding convention 
adopted at the First Hague Conference in 1899 as to all Powers ratifying the 
new convention. The provisions of the earlier convention remain in force as 
to Powers which ratified it but did not ratify the later convention. In the 
earlier convention hospital ships supplied from neutral sources were not re- 
quired to be placed under the control of any of the belligerents. 

In order to harmonize President Hoover’s suggestion with the obligations 
imposed upon the members of the League of Nations by Article 16 of the 
League Covenant, it is necessary to read into it the condition that it is not 
intended to sanction furnishing food supplies to a belligerent country which 
has been declared by the League to be a covenant-breaker, and against 
which the League has declared an economic blockade. Article 16 of the 
Covenant declares that any member of the League, which resorts to war in 
disregard of its covenants, shall “ipso facto be deemed to have committed an 
act of war against all other members of the League, which hereby undertake 
immediately to subject it to the severance of all trade or financial relations, 
the prohibition of all intercourse between their nationals and the nationals 
of the Covenant-breaking State, and the prevention of all financial, com- 
mercial or personal intercourse between the nationals of the Covenant- 
breaking State and the nationals of any other State, whether a Member of the 
League or not.’’ In that situation the League members would be under 
obligation to prevent all intercourse thus prohibited between the Covenant- 
breaking State and the United States, although not a member of the League. 

It is, of course, possible that the League members would be willing to 
except from the prohibitions of this article the supplying of food to the civil- 
ian population of a Covenant-breaking State, if starvation was the alter- 
native, but such an exception would require a new agreement by the members 
of the League amending Article 16 of the Covenant to that extent. On the 
other hand, it is also possible that some of the members of the League might 
maintain that the purpose of Article 16 was to prevent war, and that the 
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benefits resulting from mitigating the hardships of war would be over- 
balanced by the evils resulting from the prolongation of the war through 
furnishing food supplies to belligerent countries. Moreover, it must be 
noted that the question of feeding the civilian population in territory oc- 
cupied by an invading army, as in the case of Belgium, is a different matter 
from feeding the civilian population in a belligerent country, where, under 
modern war conditions, the entire resources of a country are requisitioned for 
war service, and the civilian population would not, strictly speaking, be 
non-combatants as they were in Belgium during German occupation. 

The British White Paper apparently is designed primarily to justify to the 
British people the adherence by the British Government to the so-called 
Optional Clause in the Statute of the Permanent Court of International 
Justice. The nations adhering to this Optional Clause declare that “they 
recognize as compulsory, ipso facto and without special agreement, in rela- 
tion to any other Member or State accepting the same obligation, the juris- 
diction of the Court in all or any of the classes of legal disputes concerning” 
certain specified justiciable questions, namely: (a) the interpretation of a 
treaty; (b) any question of international law; (c) the existence of any fact 
which, if established, would constitute a breach of an international obliga- 
tion; (d) the nature or extent of the reparation to be made for the breach of 
an international obligation. 

Apparently the compelling reason for adhering to the Optional Clause at 
this time is that the Kellogg Peace Pact does not provide any machinery for 
the pacific settlement of disputes, and the British Government consider the 
signature of the Optional Clause as a logical consequence of the acceptance 
of the Peace Pact, because, “if the Pact of Peace is to be made fully effec- 
tive, it seems necessary that the legal renunciation of war should be accom- 
panied by definite acts providing machinery for the peaceful settlement of 
disputes.” 

The White Paper, recognizing that British public opinion “is naturally 
sensitive as regards any action which might be considered as unduly limiting 
the exercise of British sea power in time of war,” then takes up, and explains 
the views of the British Government on the question: “‘ Whether the signa- 
ture of the Optional Clause would, by exposing the legitimacy of British 
belligerent action at sea to the decision of an international court, hamper the 
operations of the British navy in time of war.’’ On this point the conclusion 
is announced that the question can have no practical importance because 
no nations which are members of the League of Nations and parties to the 
Peace Pact can be neutrals in any future war. This explanation, so far as it 
relates to members of the League, is merely a repetition of the reason given 
by President Wilson for not insisting upon the inclusion in the League 
Covenant of his second ‘Peace Point,’’ which provided for the freedom of 
the seas to neutral sea-borne commerce. At that time he expected that the 
United States would become a member of the League, and, accordingly, as 
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such member, for the same reason now explained in the British White Paper, 
could not be a neutral in any future war. 

In so far as this explanation affects the British nation and the other 
members of the League, it is not a matter of concern to the United States, 
but, unfortunately, the White Paper, by coupling the Kellogg Peace Pact 
with the League Covenant, was suspected of extending, by implication, 
this theory of the abolishment of neutrality in future wars so as to apply 
also to the United States, which, although not a member of the League, is 
a signatory of the Peace Pact. An official statement has since been made 
on the part of the Government of the United States to the effect that an 
examination of the text of the White Paper, which meanwhile had come to 
hand, shows that the argument of the White Paper “does not apply to the 
position of the United States as a signatory of the Kellogg-Briand Pact,” 
and that “as has been pointed out many times, that Pact contains no 
covenant similar to that in the Covenant of the League of Nations providing 
for joint forceful action by the various signatories against an aggressor.”’ 

Whatever may be the implication arising from the terms of the White 
Paper, the Government of the United States is entirely correct in repudiating 
any obligation under the Kellogg Peace Pact to go to war with any nation 
violating the terms of that pact. It was distinctly stated in the report 
of the Senate Committee on Foreign Relations, at the time the Senate 
gave its advice and consent to having the United States become a signatory 
to the Kellogg-Briand Treaty, that “the treaty does not either expressly 
or impliedly contemplate the use of force or coercive measures for its enforce- 
ment as against any nation violating it. It is a voluntary pledge upon 
the part of each nation that it will not have recourse to war except in self- 
defense, and that it will not seek settlement of its international contro- 
versies except through pacific means, and if a nation sees proper to disregard 
the treaty and violate the same, the effect of such action is to take it from 
under the benefits of the treaty and to relieve the other nations from any 
treaty relationship with the said power.” 

Although the implication, which at first was generally attributed to the 
White Paper, is thus readily refuted when tested by the official record, 
nevertheless, there is another equally disturbing implication arising from 
the White Paper which calls for serious consideration. This implication is 
that, even if the United States is assured of parity in sea power with Great 
Britain, the United States, under the Kellogg Pact, is not at liberty to use 
its sea power to protect its own neutral commerce at sea in a war sanctioned 
by the League of Nations. 

Although, as shown above, in accordance with the official record of the 
understanding of the United States in ratifying the Peace Pact, it imposes 
upon a party thereto no obligation to become a belligerent in case of war 
between other signatories, at the same time it does impose a very definite 
obligation upon the United States to find, if possible, some peaceable means 
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of settling any dispute in which it might be involved with any of the bellig- 
erents, thus requiring the United States to maintain a position of neutrality 
in any war among the signatories, unless such war involved the vital 
interests of the United States. 

Accordingly, if the League of Nations should invoke its authority under 
Article 16 of the Covenant, and demand the enforcement of an economic 
blockade against a member declared to be a covenant-breaker, and the 
British Government, on behalf of the League, should undertake to use its 
sea power to prevent the United States from furnishing food supplies or 
having other intercourse prohibited by Article 16 with the offending state, 
the United States would be bound by the Kellogg Pact not to attempt by 
force to exercise its right as a neutral to continue such intercourse. Assuming 
that the vital interests of the United States were not involved, it would 
have no choice but to acquiesce peaceably in whatever action the British 
navy might take to enforce the blockade declared by the League, and to 
submit the whole question to arbitration. Such a blockade might present 
a new question of international law, but the question of the legality of a 
blockade sanctioned by the League could not be decided by the United 
States alone. It may well be argued that a law which the League members 
have imposed upon themselves by adopting the Covenant is international 
law so far as they and the Permanent Court are concerned, and as such 
would be binding even upon a covenant-breaking state. 

The question is distinctly one of those listed for compulsory arbitration 
in the so-called Optional Clause of the Court Statute which Great Britain 
has now accepted. The United States, although not yet a member of the 
Permanent Court, would, nevertheless, be equally bound to submit this 
question to arbitration either by the court or by some specially constituted 
tribunal, because all of the questions listed for compulsory arbitration in 
the Optional Clause, which are quoted above, are universally recognized 
as legal questions of a justiciable character, and the United States by its 
traditions and official declarations, is thoroughly committed to the policy 
of settling such questions by arbitration. 

In this connection it is important to take note of the following extracts 
from the White Paper: 


His Majesty’s Government further consider that our acceptance 
of the Optional Clause makes no difference to the principle that prize 
cases must be decided first in our own prize courts before any question 
of a reference to the Permanent Court could arise. 

The rule of international law that arbitration cannot be claimed 
unless and until the remedies provided by municipal courts have been 
exhausted is, in their opinion, as applicable to prize courts as to any 
other municipal tribunals. Moreover, the function of prize courts is 
to decide whether the action of the captor was legitimate, and until a 
final decision on this point has been given by those courts, it cannot be 
known whether any case for international complaint has arisen. 
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On this theory of the law the United States would be obliged, by reason of 
the Kellogg Pact, to await the outcome of arbitration, but Great Britain, on 
the other hand, relying upon the superior obligation of the League Covenant, 
which was not superseded by the obligations undertaken by the League 
members in signing the Kellogg Pact, would claim, with every hope of suc- 
cess in its own prize courts, and in the Permanent Court, to be justified in 
exercising force to give effect to Article 16 of the Covenant. This recourse 
to arbitration would undoubtedly postpone the decision of the question at 
issue until after the end of the war, and thus indirectly accomplish the en- 
forcement of the economic blockade against the covenant-breaking State 
throughout the war period, leaving the United States to whatever relief, if 
any, in the way of reparation or subsequent settlement of the question the 
decision of an arbitral tribunal might offer. 

If the United States is willing to be placed in this position of inferiority at 
sea during a war in which it is a neutral, it would seem to be preferable to 
establish that situation on a basis of treaty stipulations voluntarily entered 
into by the United States, rather than to have it imposed by other nations 
through international agreements to which the United States is not a party. 

CHANDLER P. ANDERSON. 


THE NEW PROTOCOL FOR AMERICAN ACCESSION TO THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


The several proposals advanced prior to 1929 for American accession to the 
Protocol of Signature of the Permanent Court of International Justice have 
been discussed in this JouRNAL.! At the present time a new proposal, in the 
form of a protocol, has received the official approval of practically all the 
signatory states, and of the executive branch of the United States Govern- 
ment. It has also been endorsed by Senator Swanson, senior Democratic 
member of the Senate Committee on Foreign Relations. It is the result of 
suggestions made by Mr. Elihu Root to a Committee of Jurists which met in 
Geneva in March, 1929. Presumably it will in due course be submitted to 
the Senate of the United States for advice and consent to ratification. Like 
most documents of the kind, it is the outgrowth of several draft texts, 
although its original basis has emerged from examination by numerous 
international bodies with probably fewer changes than fall to the lot of most 
drafts of international agreements. 

The Committee of Jurists referred to above, was called together by the 
Council of the League of Nations on December 14, 1928, in response to a 
resolution adopted by the Assembly of September 20th of that year. The 
committee was originally assembled to consider whether any amendments of 
the Court Statute would be desirable. On March 9, 1929, however, the 
Council charged the committee with examining also the question of the ac- 
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cession of the United States. This action was inspired by a note written by 
Secretary of State Kellogg on February 19, 1929, to the governments of the 
signatory states and to the Secretary-General of the League. This note, 
couched in most friendly terms, explained why the United States Govern- 
ment was unable to accept all the suggestions which many of the signatory 
states had made by reference to the Final Act and Preliminary Draft of a 
Protocol adopted by the conference of signatory states at Geneva in Septem- 
ber, 1926. It concluded with the intimation that no very great divergence 
of view separated the two positions and with the expression of a confident 
hope that informal discussions would lead to a satisfactory formula of recon- 
ciliation. 

Mr. Root submitted to the Committee of Jurists on March 11th, a redraft 
of Article 4 of the preliminary draft of a protocol prepared by the conference 
of signatories in 1926. This Article 4 dealt with the matter of advisory 
opinions as involved in the second part of the Senate’s fifth reservation. No 
other of the Senate’s conditions had given rise to serious difficulty. This re- 
draft was briefly discussed by the committee, was approved in principle, and 
in slightly modified form, referred to a drafting committee. The committee 
reported back a complete draft protocol, covering all of the Senate reservations 
and, consequently, all of the 1926 draft protocol. This complete draft was 
also based on a text prepared by Mr. Root. The obvious function of this 
new draft was to bridge the gap between the Senate reservations and the con- 
cessions offered by the signatory states in 1926. Before examining the provi- 
sions of this new protocol, its further history may be noted. It was approved 
by the Council of the League on June 11, 1929, and referred to the United 
States, the signatory states and the Assembly. On August 31st, it was 
referred by the Council also to the conference of signatory states which met 
in Geneva on September 4th. On the first day of its sessions, this conference 
unanimously adopted the draft protocol without change. On the following 
day announcement was made that the Minister of the United States at 
Berne had delivered to the Secretary-General of the League an aide-memoire, 
dated August 14th, wherein it was declared that Secretary of State Stimson, 
after careful examination of the protocol, was satisfied that it ‘would 
effectively meet the objections represented in the reservations of the United 
States Senate and would constitute a satisfactory basis for the adherence of 
the United States.” On September 14th the protocol was approved by 
the Assembly and promptly opened for signature. Fifty states have 
signified their individual approval by signing. The signature of the United 
States was affixed, by authority of the President, on December 9, 1929. 

The preamble of the protocol describes it as an agreement regarding the 
adherence of the United States ‘“‘subject to the five reservations formulated 
by the United States in the resolution adopted by the Senate on January 27, 
1926.” Article 1 declares that the signatory states “accept the special 
conditions attached by the United States in the five reservations mentioned 
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above to its adherence to the said protocol upon the terms and conditions 
set out in the following articles.” The theory of the text is thus that where 
any term or condition to the acceptance of a reservation is desired, it is set 
forth expressly in the protocol as an exception to the general acceptance. 
Where no term or condition is mentioned, the reservation is accepted without 
any variation. Thus, no separate mention is made of the first and third 
reservations, which respectively provide that adherence to the court protocol 
“shall not be taken to involve any legal relation . . . to the League of Na- 
tions,” and that the United States “will pay a fair share of the expenses of 
the court as determined and appropriated from time to time by the Congress 
of the United States.” 

Article 2 of the protocol accepts the second reservation, which sought to 
accord the United States an equality of voting power in the election of 
judges. Since this arrangement would effect an amendment of Articles 4 
and 10 of the statute, it was considered desirable to add to the language of 
the amendment the unequivocal statement that “The vote of the United 
States shall be counted in determining the absolute majority of votes re- 
quired by the statute.”” This addition may be considered a “‘term” rather 
than a “condition”’ of acceptance. 

Article 3 of the protocol accepts the latter part of the fourth reservation, 
which provides that the statute “shall not be amended without the consent 
of the United States.” By way of “terms and conditions” this article 
makes the provision reciprocal and states the general rule of international 
law applicable to treaties: ‘‘No amendment of the statute of the court may 
be made without the consent of all the contracting states.” 

Article 4 of the protocol accepts the first part of the fifth reservation which 
stipulated that the court should render advisory opinions “publicly, after 
due notice to all states adhering to the court and to all interested states, and 
after public hearing or opportunity for hearing given to any state concerned.” 
This requirement had been already met by the Rules of Court, particularly 
as revised on July 31, 1926, after the adoption by the Senate of its resolution 
containing the reservations. But Secretary Kellogg, in his note of February 
19, 1929, had pointed out that the court could change its rules at any time. 
Article 4 of the protocol perpetuates these provisions in treaty form, since it 
incorporates by reference the applicable Article 73 and 74 of those rules. 
The ‘“‘terms” of acceptance here thus take the form of providing detailed 
procedure for the requisite notice, public hearing and public delivery. 

Article 5 of the protocol contains the acceptance of the second part of the 
fifth reservation, which provided that the court should not without the 
consent of the United States ‘entertain any request for an advisory opinion 
touching any dispute or question in which the United States has or claims 
an interest.”” The main plan of the article is to do away with the present 
unsatisfactory situation, whereunder the United States would not be in a 
position, even if the reservations were accepted as they stand, to make its 
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objection timely, and as the result of adequate information. This result 
is achieved by an accumulation of safeguards. In the first instance, the Sec- 
retary-General of the League is to inform the United States, “through any 
channel designated for that purpose by the United States,” “of any pro- 
posal before the Council or the Assembly of the League for obtaining an 
advisory opinion from the court.” In the second instance, if desired, an 
exchange of views ‘‘as to whether an interest of the United States is affected”’ 
takes place between the United States and the Council or Assembly. In 
the third instance, to provide for a situation in which the proposal might 
come before the Council or Assembly in the last moments of its session, the 
Registrar notifies the United States whenever a request for an advisory 
opinion comes to the court. A time limit is set for the submission to the 
Court of a written statement by the United States concerning the request. 
In the fourth instance, proceedings before the court are stayed to permit 
of the exchange of views, if such has not already taken place, and if the 
United States advises the court that its interests are affected. In the fifth 
instance, the Council, the Assembly and the court, if the occasion arises, 
must attribute ‘to an objection of the United States the same force and 
effect as attaches to a vote against asking for the opinion given by a mem- 
ber of the League of Nations in the Council or in the Assembly.” Lastly, 
if all of these steps result in lack of agreement, and if the United States 
“is not prepared to forego its objection,’ the United States, or the present 
signatories acting by a two-thirds majority, may exercise the powers of 
withdrawal provided for in Article 8. It is expressly stated that such 
withdrawal “will follow naturally without any imputation of unfriendli- 
ness or unwillingness to codperate generally for peace and good will.” The 
motive is expressed at greater length in Mr. Root’s original draft, in which it 
is said that such eventual disagreement would indicate that ‘‘the arrange- 
ment now agreed upon is not yielding satisfactory results,” ‘‘owing to a 
material difference of view regarding the proper scope of the practice of re- 
questing advisory opinions.” 

Particular attention may be directed to the fact that the exchange of 
views would have for its object the determination of the question whether an 
interest of the United States was affected. If the United States convinces 
the Council of this fact, it appears from the opening phrase of Article 5, as 
well as from the general basic phrases of acceptance, in the preamble and in 
Article 1, that the request will be dropped unless the United States consents 
to its submission. It would be the failure to agree upon the effect on an 
interest of the United States which would induce the belief that the plan of 
codéperation failed to meet the confident expectation of the contracting 
parties. The withdrawal would, therefore, be due to a much more basic 
divergence of opinion than mere disagreement as to the desirability of seeking 
an opinion on a particular question or dispute. 

In a letter dated November 18, 1929, to President Hoover, Secretary 
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of State Stimson thus summed up the situation with respect to advisory 
opinions and the interests of the United States: 


It seems to me, therefore, that the dangers which seemed to inhere 
in the rendering of advisory opinions by the court at the time the 
question was last presented to this government in 1926 have now been 
entirely removed, both by the action of the court itself and by the 
provisions of these new protocols. The objections which caused the 
Senate reservations have been met. Advisory opinions can no longer 
be a matter of secret procedure but must follow the forms and receive 
the safeguards of all formal court proceedings in contentious cases. 


It is pertinent to note also a provision in the suggested amendments to the 
statute. It is proposed to include in the statute a new chapter dealing with 
advisory opinions. The articles in this new chapter consist chiefly in a 
reproduction of those articles of the Rules of Court which deal with the 
procedure governing the rendering of advisory opinions. The new Article 
68 of the statute provides: “In the exercise of its advisory functions, the 
court shall further be guided by the provisions of the statute which apply in 
contentious cases to the extent to which it recognizes them to be applicable.”’ 
One of the articles of the statute included in this reference is Article 36, 
which provides: “The jurisdiction of the court comprises all cases which the 
parties refer to it and all matters specially provided for in treaties and con- 
ventions in force.” It may be suggested that if this article is applied to 
advisory opinions bearing on actual disputes between states, the effect would 
be to give statutory force to the doctrine of the Eastern Carelia Case, that is, 
that the court could not render an advisory opinion regarding a dispute to 
which a state not a member of the League was a party, without the consent 
of that state. 

Returning to the text of the protocol, it is found that Article 6 gives to the 
provisions of this protocol the same force and effect as the provisions of the 
statute itself. It further provides that any future signature of the protocol 
of December 16, 1920 ‘shall be deemed to be an acceptance of the provisions 
of the present protocol.”’ Article 7 deals with ratification and the time at 
which the protocol shall come into force. 

Article 8 contains the provisions regarding withdrawal. The United 
States may withdraw at any time by notifying the Secretary-General of the 
League of Nations. The protocol would cease to be in force upon the 
Secretary-General’s receipt of this notification. The other contracting 
states can likewise bring about the termination of the protocol by a notifica- 
tion to the Secretary-General, but for this purpose at least two-thirds of the 
contracting states must give notice within one year from the time at which 
one of their number sends a similar notification to the Secretary-General. 
This article follows very closely the provisions of Article 7 of the Preliminary 
Draft of a Protocol drawn up in September, 1926. 

If the question of final American participation in the work of the court is 
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argued on its merits in the Senate, it would seem that one or both of two 
issues would present themselves. In the first place, it may be debated 
whether the new protocol actually does constitute an acceptance of the Sen- 
ate’s five reservations, together with a plan of procedure for their application 
in practice. In the second place, assuming that it is argued that the protocol 
does not constitute an acceptance, it may be debated whether, notwith- 
standing this fact, the protocol gives adequate protection to the interests of 
the United States which the Senate desired to safeguard. Answers to these 
questions are to be found in Secretary Stimson’s letter of November 18, 


referred to above. 
Puiuip C. JESSUP. 


TARIFF RELATIONS WITH FRANCE 


The State Department has recently published the correspondence relative 
to the happy settlement of the serious tariff controversy with France.! 
The cordiality of cur relations with our first friend and recent ally had al- 
ready been somewhat ruffled by the irritation aroused over the Debt Settle- 
ment and over the drastic application of the Volstead Act, which suddenly 
cut off the importation of French wines. Then came the high rates of the 
Fordney Tariff of 1922, adopted at the very moment when war-burdened 
Europe was expected to repay its indebtedness. The result was no little 
bitterness, especially in France. In view of the well-recognized liberty of 
every sovereign state in the matter of tariff, no protest was possible. But 
when the United States obtained the benefit of the minimum rates under the 
Franco-German Treaty of Commerce of August 17, 1927, without any ap- 
parent reciprocal benefit to French exporters, France by a presidential decree 
of August 30, 1927, established a discriminatory régime against American 
exports to date from September 6, 1927. 

This brought a prompt protest from the United States. In the corre- 
spondence which followed, the two governments stated their respective 
views with force and some acerbity. The controversy between the two 
states involved an important difference of doctrine. The United States 
considers that tariff regulations are entirely a matter of domestic concern, 
provided that there be no discrimination against the imports of a particular 
state. Consistently with this view, the United States advocates the adoption 
of the unconditional form of the most-favored-nation clause, the effect of 
which is to give to all those who come under the stipulation the full benefit 
of any concession made to a third state. But France includes in her tariff, 
minimum and maximum rates, and looks to the conclusion of reciprocity 
treaties with particular states to determine the rates she will apply within 


1 Press release Nov. 20, 1929, covering correspondence of 1927, 1928 and 1929. See also 
press releases of October 3, 1927 and May 25, 1928. 
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these limits. In this way she believes that she holds a weapon to secure fair 
treatment from states that impose excessive tariff. 

In the memoire presented September 19, 1927, the American Government 
objected that France discriminated against the trade of the United States 
“by applying to many categories of American goods rates in some cases 
four times as high as upon similar articles imported from Germany and other 
countries competing with the United States in the French market.”’ ‘‘ Ab- 
sence of discrimination”’ was declared to be ‘‘a cardinal principle of clean 
cut and friendly trade relations.”’ The principle of general most-favored- 
nation treatment in its broadest form as the basis of commercial treaties 
was, the United States pointed out, unanimously recommended by the 
members of the Economic Conference held in Geneva, as a principle to be 
followed, and it had been endorsed by the members of the French delegation 
to the conference. The memoire concluded: 

The policy of the American Tariff Law makes no discrimination 
whatsoever between articles imported from different countries. Further- 
more discrimination in world trade against the United States has prac- 
tically ceased. It is France alone, at the present time, which seriously 
discriminates against American products. Article 317 of the present 
American Tariff Law gives the Executive the right to impose additional 
duties on goods coming from a country which discriminates in its tariff 
against the trade of the United States. The American Government is 
very loathe to increase its tariff on articles imported from France which 
is clearly at the present time practising serious discrimination as con- 
trasted with its treatment of similar goods imported from other na- 
tions which are competitors of the United States. 


In reply, on September 30, 1927, France argued against the American 
doctrine in regard to the most-favored-nation clause, and remarked that the 
efforts of the Geneva Economic Conference had been to secure the lowering 
of “excessive tariffs by common agreement.’’ She was not, she said, “‘com- 
plaining of being discriminated against by the United States,” but of being 


subjected, together with other states, to a ‘‘restrictive régime,’ which, in 
view of the character of her production, was more prejudicial to her than to 
other nations. 

Referring to the unsatisfactory condition of her trade with the United 
States, she declared “‘it is impossible not to recognize that the restriction 
is due to the excessive elevation of the American tariffs affecting the principal 
French products. . . . Coming to another cause of complaint, the memoire 
declares: 


Moreover, French exports encounter obstacles, not only by virtue of 
restrictions resulting from the new American tariff, but also by v rtue 
of the methods of its application not only in America at the moment of 
customs clearance but also in France itself, where, with a view of this 
clearance, the American customs administration asserts its right to 


2 See French aide-memoire of Sept. 30, 1927, press release of Oct. 3, 1927. 
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resort to practices which the French law forbids to the French Govern- 
ment itself. 

In addition to the tariff and customs formalities there exists a series 
of regulations of a sanitary or phyto-pathological nature which are often 
completely fatal to agricultural exports from France. 


In regard to the argument invoked by the American Government to the 
effect that it could make no concessions nor enter into any treaty of reci- 
procity, the French Government replied that it had never envisaged the 
negotiation of a reciprocity treaty; but it did not believe that concessions 
were impossible under the American law. Section 315 of the Fordney Act, 
it was pointed out, gave the President the power, after investigation by the 
Tariff Commission of the differences in the cost of production, to change 
the classification and the rates of duty on certain articles in order to equalize 
the cost of production. Concessions of such a nature, it was pointed out, 
were necessary before France, in accordance with its unchanging laws and 
doctrines, could grant to America the most-favored régime accorded to other 
countries. Some way might also be found, it was intimated, to alleviate 
the injurious effects of the sanitary regulations which the French Govern- 
ment declared to bear with particular severity upon her agricultural exports. 

The French Government expressed regret that the American note had 
mentioned Article 317 [retaliatory provision] of the American tariff act, 
“‘whose application would be in conformity neither with the common desire 
for agreement on economical (errata, economic) questions nor with the still 
too recent memory of the struggles which our two countries waged upon 
the grounds of international justice.”’ Recognizing that the two govern- 
ments could not expect to reach an agreement upon the basis of principle, 
the French Government—relying upon the mutual good will of the two 
countries—thought that an agreement might, however, be reached through 
the adoption of practical measures which would obviate the injuries suffered 
by each. 

The attitude of the American Government was favorable to these sugges- 
tions. In the conciliatory reply of October 11, 1927, the United States 
asked that “pending the negotiations, the American products to which the 
general or discriminatory rates of the tariff measure of August 30, 1927, have 
been applied, should at once be given the minimum rates of duty of the 
French tariff.”” It was explained that sanitary and other regulations affect- 
ing agricultural exports from France were imposed ‘“‘to safeguard plant and 
animal life against the introduction of pests which might do great harm.” 
Attention was drawn to the interference of similar French regulations with 
American exports, and a promise was made to examine “‘in the most friendly 
spirit whatever complaints under this head the French Government may 
submit, assuming of course that the French Government will likewise ex- 
amine the complaints of American exporters which it will submit.” 

Because of existing tariff legislation, the French Government did not find 
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it possible, even as a provisional measure, to give to all American products 
the benefit of the minimum tariff. It could not, it said, grant “prior to 
negotiation, a régime which in itself must be the result of a negotiation and 
an agreement.” It intimated that it would wait upon the results of the 
investigations under Section 315 of the American tariff law to ascertain 
whether it would be possible to agree upon a commercial treaty containing 
the application of its minimum tariff. 

Similarly, the granting to the United States of general and unconditional 
most-favored-nation treatment must depend upon the advantages to French 
exports secured by the treaty. The same was true of the abolition of the 
“differential régime’ to which, ‘“‘before the decree of August 30th, a large 
part of American exports were subjected.” 

Subject to these reservations, France offered the return to the situation 
prior to the decree of August 30, 1927. This would give the United States, 
because of certain changes since made in the nomenclature and rates, a more 
favorable treatment than existed prior to the decree. But the United States 
could not expect the return to this ‘‘ameliorated status quo ante’’ without 
giving in exchange effective guarantees in anticipation of the prospective 
subsequent negotiations. 

In order to avoid every possibility of misunderstanding, the French 
memoire carefully formulated the stipulations which the protocol should 
contain. In addition to the examination under Article 315 and the examina- 
tion of the sanitary regulations, the abolition of the countervaling [retalia- 
tory] duties applied on October 7th to certain French products should be 
withdrawn. ‘The third stipulation which, it was declared, the protocol 
should contain was: “That the interference of the American customs on 
French territory will come to an end.”’ 

The United States did not recognize the necessity of entering into a formal 
protocol, as suggested by France. The same result was, however, effected 
through the carefully considered exchange of explanatory memoires back 
and forth until there was a clear understanding of the definite terms of the 
compromise covering the following points: 

1. The temporary tariff régime to be applied by the two countries. 

2. The procedure under Article 315 relative to the changes of rates after 

the investigation of the Tariff Commission. 

3. Mutual examination of sanitary regulations. 

4. Removal by the United States of the countervaling or retaliatory 

rates imposed on French imports. 

). Withdrawal of the United States Treasury agents making investiga- 

tions in France. 

6. Agreement to enter upon the negotiation of a general treaty of amity 

and commerce. 
Finally, when an understanding in regard to all points of difference had been 
reached, the French Government, in the note of November 16, 1927, de- 
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clared that the régime promised for American importers would be put into 
effect on November 21, 1927, by means of a decree which would appear in 
the Journal Officiel. 

This modus vivendi, reached as a result of arduous negotiations, did not, 
however, effect a permanent settlement of the controversy relative to the 
activity of American customs agents in France. French merchants believed 
that their exports were at a disadvantage, and urged that the agents be 
permitted to return. The French Government yielded to this pressure; and 
in a memoire of January 27, 1928, recognized the desirability of agreeing upon 
a procedure to permit the Treasury agents to check the declaration of value 
made by French exporters, if this could be done without disregard of French 
law or offense to French susceptibilities. 

It was proposed that the Treasury agents should be attached to the Ameri- 
can consulate; and that in case of doubt they should verify the invoices of 
merchants coming to the consulate for a visa. In such a case the exporter 
might either produce the relevant papers, or submit the invoice to expert 
accountants or technical experts, to be chosen by the American authorities 
from a list drawn up by the French Government. If the reciprocal rights of 
the French agents to the enjoyment of similar privileges in the United 
States were recognized, the French note expressed the belief that “the very 
delicate question of the control of the exporter’s declaration of value” might 
be settled to the satisfaction of both countries. 

After a careful study of the French proposal, the United States on 
October 19, 1928, replied that its agents would willingly examine any docu- 
ments submitted by experts; but that according to our laws, the weight to 
be given documents and the investigations of agents abroad was a matter for 
the appraiser, acting under oath and fulfilling the duties imposed by Section 
500 of the Tariff Act of 1922. The verification of documents submitted to 
consular authorities would not be sufficient. 

As to reciprocity for French agents, the American note assured the French 
Government that the United States would “‘interpose no objection to the 
activities of French agents on lines similar to those on which American 
Treasury agents may be authorized to operate in France.”’ Attention was 
drawn to the fact that Canada, South Africa, and Australia maintained 
customs agents in the United States with duties “substantially similar to 
those of American customs agents in foreign countries.”” Regretting that 
the proposed procedure could not be accepted, the American Government 
promised to give its attentive consideration to any alternative procedure 
which might be suggested. 

On March 6, 1929, the French Government communicated a draft agree- 
ment. In reply to this, the American note of July 26, 1929, entered at some 
length into a very careful explanation of the purpose of the investigations 
by Treasury officials. The value for customs was explained to be either the 
value in the country of exportation (foreign value) or the export value, which- 
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ever was the higher. If neither of these could be ascertained, the value of 
similar goods sold in the United States (United States value) was used. 
This last value was usually higher than either the foreign or export values. 
When it was impossible to ascertain this also, the ‘‘cost of production”’ was 
the value used. When there was an opportunity of verification at the source, 
it was pointed out, the necessity of using “‘ United States value” very seldom 
arose. It arose only in those very rare cases when the appraiser was unable 
to ascertain to his satisfaction the foreign value of imported merchandise. 
The note explained that, 


In such cases the American law affords the person manufacturing, 
producing, selling, shipping, or consigning the merchandise an oppor- 
tunity to make available to officers of this Government information 
which may assist the appraiser in ascertaining the foreign value or ex- 
port value. The exporter, in these cases, is requested to permit a duly 
accredited officer of the United States to inspect his books and records 
pertaining to the market value of the merchandise in question. In the 
rare cases in which this request is made, it should be realized that its 
purpose is two-fold in that it furnishes the appraiser information which 
will assist him in ascertaining the value of the merchandise in question 
and at the same time affords the exporter opportunity to make this 
information available in order that it will not be necessary for the ap- 
praiser to use the United States value or other basis of value as provided 
for in the law in case neither the foreign value nor export value can be 
satisfactorily ascertained. 


It was, the American note said, erroneously supposed in some quarters 
that, after the withdrawal of the customs agents in accordance with the 
desire of the French Government, all French imports had been appraised 
according to United States value. This, it was declared, was not the case; 
but that, with the passing of months, the available information in regard to 
the foreign value of French exports became obsolete in regard to certain 
articles. It then became necessary for the appraiser to apply the United 
States value since he could not obtain satisfactory information as to the 
value of French merchandise. While any purpose of employing retorsions 
was politely denied, the implication nevertheless was that the absence of the 
customs officials from France had to a certain degree had that unintentional 
effect. 

Referring to the French proposal that the Treasury agents attached to 
the consulates should determine the exactitude and sincerity of the invoices 
of merchandise, it was pointed out that the values or prices stated in invoices 
would have in general little to do with the question of whether or not such 
stated values or prices were the actual foreign value or export value of the 
merchandise at the date of exportation. After all, the function of the Treas- 
ury agents was not to fix values, but to supply confidential information to 
customs appraisers in order that they might appraise the value of the 
imported merchandise upon its entry. However, if the information con- 
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tained in such reports were “verified from the best sources by customs officers 
well versed in our law and court decisions,” it was ‘‘usually conclusive al- 
though not binding.’’ No objection was raised to having the American 
agents attached to the consulate in some manner, and earnest attention, 
it was promised, would be given to the problem of determining in what way 
it might be possible to meet the wishes of the French government. 

In regard to the retaliatory provisions of the Tariff Act the note stated: 

. . . In deference to the wishes of the French Government and in an 
effort to arrive-at a satisfactory solution of the present situation, the 
Department of State and the Treasury Department have recommended 
to the Congress of the United States the repeal of Section 510 of the 
Tariff Act. In that section provision is made, which is mandatory upon 
the Secretary of the Treasury, to prohibit the importation of merchan- 
dise from any foreign manufacturer or shipper who refuses, upon re- 
quest of a representative of the United States Treasury Department, to 
give the latter necessary information in order that the appraising officer 
in the United States may be able to find foreign value or export value. 
The French Government will find that this section has been eliminated 
from the pending tariff bill as it was passed by the House of Representa- 
tives. 


The American note continued: 


If it is agreeable to the French Government to permit the return to 
France of agents of the United States Treasury Department, the Gov- 
ernment of the United States will be happy to assure the French Gov- 
ernment that such agents will be officers of long standing and experience, 
fully versed in the French language and who will be in every way accept- 
able to the French Government. 


The French Government in its note of August 9, 1929, expressed its ap- 
proval of these explanations. The instructions to be given to the new 
agents, along with the care taken in their selection would, it was felt, 
make of them “collaborators” with the French exporters and “render their 
activity acceptable in every way to the French Government.” 

The promise of the American Government to work for the repeal of Section 
510 imposing a penalty upon exporters who refused to give information was 
repeated textually, and the effect of the repeal, it was understood, would 
limit the réle of the Treasury agents “‘to offering their services to the French 
exporter in order to give the latter, by furnishing the information required 
by the American customs administration, the opportunity of claiming the 
benefit of the foreign value or export value of his merchandise.” 

In view of the abrogation of Section 510 and the assurance contained 
in the American note, the French Government declared that it saw no ob- 
jection to the return of the agents to France. It was, however, desired that 
they should be officially accredited and that the American Government 
should, in accordance with its proposal, consent that representatives of 
French customs in the United States be invested with identical powers. 

The French note concluded: 
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It remains understood that the present agreement would become null 
and void if, in the event that Congress should have reénacted the former 
Article 510, the Administration of the United States would have re- 
course to the reprisals there envisaged. 


The American note of October 28, 1929, expressed entire agreement with 
the French explanation, and noted that in the event that Section 510 should 
be retained and it should become “necessary to make application of the 
provisions of that section in respect of any French products, the present 
agreement will become null and void should the French Government so de- 
sire and so notify the Government of the United States.’”’ The following 
day the recognition of Mr. James F. O’Neil, the highest ranking Treasury 
official in Paris, as Treasury Attaché to the American Embassy was re- 
quested, with a promise to accord a similar recognition to a French attaché 
to the French Embassy in Washington acting in a like capacity. 

In agreeing to accept the ranking Treasury official in Paris as an attaché 
to the Embassy, the French Government gave evidence of an especially 
conciliatory attitude and made it possible for our government to adhere to 
the terms of the Act of January 13, 1925, which provides that customs 
attachés ‘‘shall, through the Department of State, be regularly and officially 
attached to the diplomatic mission of the United States in the countries in 
which they are to be stationed. ...’’ When these officials were first 
appointed, one of the principal objections to the reception of the customs 
attachés was understood to have been the feeling that the diplomatic status 
should be reserved for those who dealt with the relations of state to state. 
While the activity of the Treasury agents is immediately concerned with 
the evaluation of the goods of individual exporters, it is nevertheless true 
that the mode of their activity is a matter of concern to the two states, as 
the event in France so clearly demonstrated. An important consideration 
which led to the adoption of the Act of 1925 was the desire to bring the 
foreign Treasury representatives or agents under the general supervision of 
the chief of the diplomatic mission in accordance with our administrative 
policy abroad. This would give them an analogous status to commercial 
attachés. A diplomatic status is also of considerable practical advantage in 
avoiding the unjust pretensions of certain European states to tax the 
salaries and official supplies of foreign agents, including consuls. A diplo- 
matic attaché is immune from such annoyances and is able to pursue his 
technical investigations in any part of the country. He has another ad- 
vantage over a consul in that he may communicate directly with the central 
authorities of the government. 

In regard to the retaliatory Section 510 of the Tariff Act, it is little 
wonder that France objected most strenuously to what she regarded as an 
attempt to enforce a claim to investigate the affairs of French merchants 
through the prohibition of the entry of the goods of those firms that re- 
fused. It will be remembered that the United States made a vigorous protest 
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in the Cutting Case at what we regarded as Mexico’s infringement of our 
sovereignty, and when, during the World War, Great Britain blacklisted 
firms doing business in the United States and enforced penalties by holding 
up their goods, great indignation was aroused. Yet the requirements of 
international commerce make it necessary that states should not be too stiff 
in their attitude about sovereignty, and that they should coéperate by 
facilitating the reasonable activity of foreign agents within their juris- 
diction. France, it is seen, wishes to attribute these activities to officials 
of the regularly established and officially recognized consular missions, 
whereas the United States would be less formal and give tacit permission for 
the presence of foreign agents so long as they were under the general super- 
vision of the diplomatic mission and their activity was regarded as unob- 
jectionable. This latter course may, on the one hand, give rise to misunder- 
standings and difficulties in regard to the status and activities of these minor 
departmental representatives, but, on the other, it is more flexible and allows 
rapid adjustments in regard to the numbers and functions of foreign agents. 

In the settlement of this controversy in regard to the respect of sover- 
eignty, and in that relative to the reasonableness of the respective tariff 
régimes, an admirable spirit of compromise has been shown. The future 
will no doubt bring forth other differences in regard to the application of the 
governing principles to new situations, but every reasonable compromise 
is of assistance as a precedent in building the foundation upon which ulti- 


mately a rule of law may be formulated. 
ELLERY C. STOWELL. 


THE PROGRESS OF COOPERATIVE DEFENSE 


Remarkable as was the development in the scope of international law dur- 
ing the second half of the nineteenth century and the opening years of the 
twentieth, it is significant that the fundamental basis upon which the law 
rested remained much as it had been at the close of the Thirty Years War. 
New rules had come into being relating to matters of common convenience 
and regulating the lesser interests of the nations, and these were on the whole 
effectively observed in spite of the absence from the international community 
of any system of sanctions. But in respect to the graver interests of states, 
in respect to the somewhat vague field including matters of national policy, 
each nation determined its own line of conduct and recognized no authority 
higher than its own will. Each nation was at once the judge in its own case 
and the enforcement officer of its own claims. 

Foremost among these graver interests of national policy was, of course, 
the protection of the state against attack. Here each state was the keeper of 
its own gates, the guardian of its own territory. As such it could count only 
upon its own resources, unless indeed it was conscious of the weakness of its 
resources and concluded an alliance with one or more of its neighbors. Allli- 
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ances were in due course met by counter-alliances, and a balance of power 
was thus established as a check upon the pretensions of one side or the other. 
Taken as a whole, the system of defense showed few elements of a legal 
character. States not parties to an alliance were under no obligation to con- 
cern themselves with the merits of a dispute or to intervene in behalf of the 
victim of an unjust attack. In fact it might even be said that there was no 
such thing, legally speaking, as an ‘‘unjust attack,” since each party had 
the “right’”’ to determine when it was necessary to use force in pursuing the 
claims which it had decided for itself to be just. The preoccupation of the 
nineteenth century in strengthening the position of neutrals in time of war, 
instead of being regarded as marking progress in the development of inter- 
national law, should have been stamped as a confession of the weakness of the 
whole international system. 

At the close of the World War the first foundation stones were laid of a new 
international structure. The time and the circumstances were not propi- 
tious either for the consistent adjustment of political and economic condi- 
tions to the new constructive plans or for the conclusion of absolutely bind- 
ing agreements. On the one hand, it was inevitable that the determination 
of the victors to punish the vanquished should interfere in a greater or less 
degree with the ideals of ‘‘concerted action’’ which had been set forth by 
President Wilson and tacitly accepted by the Allied Powers during the con- 
flict. On the other hand, no government was ready to give a blank check to 
the new organization. An experiment was being tried; its success must de- 
pend upon good faith at the time of action rather than upon fixed obligations 
assumed in advance. 

Thus the principle of coéperative defense laid down in Articles 10, 11, and 
16 of the Covenant of the League of Nations was at once far-reaching in its 
effect upon the theory of international law and yet narrowly restricted in its 
practical application. While the undertaking of the members of the League 
in Article 10 to respect their mutual territorial integrity and existing political 
independence was but the reassertion of an established rule of international 
law, the undertaking to preserve the same against external aggression was the 
creation of a new rule. But this latter undertaking was seriously qualified 
by the uncertainty left open as to the means by which the obligation was to 
be fulfilled. The old “right to be neutral” in time of war or threat of war 
not involving the particular state was abandoned by Article 11 and a degree 
of collective responsibility was assumed, but again the action to be taken was 
left somewhat vague. The obligation of the members of the League to arbi- 
trate, assumed by Articles 12, 13 and 15, contained the serious loophole, 
apart from the case of ‘‘domestic questions,’’ that it might still be lawful for a 
state to go to war to enforce its claims provided the Council of the League had 
not decided unanimously against such action. And lastly, the economic and 
military sanctions laid down in Article 16 were conditioned not only by the 
qualifications of Article 15, but by the further fact that decisions of the Coun- 
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cil must be unanimous, so that not even a mere recommendation could issue 
from the Council for military action against an aggressor unless the particular 
member of the Council, in the case of the leading Powers, approved of its own 
participation in such action. 

The legal weaknesses of the system of codperative defense established by 
the Covenant of the League of Nations were obvious to all, but it was nat- 
urally hoped that the situation might be saved by good faith and practical 
action when the emergency might arise. Nevertheless, it came to be felt 
more and more that disarmament was conditioned upon security, and that 
security could be increased if the procedure of arbitration were worked out 
more definitely so as to make it possible to determine which of two nations 
was the aggressor in the event of the outbreak of war. The result was the 
signing in 1924 of the Protocol of Arbitration, Security and Disarmament. 
The protocol certainly restricted the possibilities of legal war, even though it 
may still have left open a narrow loophole in the matter of ‘‘domestic ques- 
tions’’; but it stopped short of taking an unequivocal position in respect to 
the sanctions to be applied, being definite on the point of economic sanctions 
but conditional and recommendatory rather than absolute and compulsory 
on the point of military action. Codperative defense was thus strengthened 
in respect to the principle of law involved and national security increased to 
a corresponding extent. 

The failure of the leading nations to ratify the protocol led to the conclu- 
sion of the Locarno Agreements. Here the principle of codperative defense 
was again the chief object in view, but this time the obligation of mutual 
assistance against attack was limited to the states within what might be 
called the chief storm area in Europe. Great Britain, France, Germany, 
Italy and Belgium by the first treaty collectively and severally guaranteed 
the maintenance of the territorial status quo in the Rhineland, and further 
agreed that they would each of them come immediately to the assistance of a 
Power against whom an act of aggression might be directed in violation of the 
pledge as determined by the Council of the League of Nations, while special 
provision was made for aid in an emergency not allowing time for decision by 
the Council. This treaty was supplemented by four others between Ger- 
many, on the one hand, and Belgium, France, Poland and Czechoslovakia, 
on the other, providing comprehensively for the arbitration of future dis- 
putes; while France concluded two separate treaties of guarantee with Po- 
land and Czechoslovakia which were more in the nature of alliances of the 
old type. 

In so far as the principle of codperative defense is concerned, the conclusion 
of the Multilateral Treaty for the Renunciation of War in 1928 marks a 
negative attitude. Here the sanction relied upon for the observance of the 
obligation assumed is a moral one. Neither economic pressure nor military 
coercion iscontemplated. Public opinion and the good faith of the individual 
parties are alone relied upon. There is in the preamble of the pact a sugges- 
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tion that a state which should thereafter seek to promote its national inter- 
ests by resort to war should be denied the ‘‘ benefits” furnished by the treaty; 
but the denial to an aggressor of whatever benefits were intended by the treaty 
does not in any case amount to a promise of assistance to a state which is the 
victim of an act of aggression. The clause would, however, suggest that the 
attitude of legal indifference permissible under the old right of neutrality 
must now give way to moral concern and even active diplomatic mediation 
on the part of every signatory state when confronted with a violation of the 
pact, whether or not the state take any economic or military measures to 
make its mediation effective. 

On the recent occasion of the military pressure brought by Russia (U. S. 
S. R.) against China to enforce a restoration of the status quo in the adminis- 
tration of the Chinese Eastern Railway, Secretary Stimson interpreted the 
Pact of Paris as justifying mediation between the two parties, and made the 
statement that “‘its sole sanction lies in the power of public opinion of the 
countries constituting substantially the entire civilized world, whose govern- 
ments have joined in the covenant.” In a separate statement calling the 
attention of the Russian and the Chinese Governments to the provisions for 
arbitration contained in the treaty, Mr. Stimson announced that ‘“‘the 
American Government feels that the respect with which China and Russia 
will hereafter be held in the good opinion of the world will necessarily in 
great measure depend upon the way in which they carry out these most sa- 
cred promises.’”’ The resentment of the Russian Government at the inter- 
ference of the United States was followed by a statement from the Secretary 
of State that “between cosignatories of the Pact of Paris it can never be 
rightly thought unfriendly that one nation calls to the attention of another 
its obligations or the dangers to peace which from time to time arise’’; 
and in concluding the Secretary emphasized that the action of Russia in 
proceeding with direct negotiations with China was evidence to show that 
“the public opinion of the world is a live factor which can be promptly mo- 
bilized and which has become a factor of prime importance in the solution of 
problems and controversies which may arise between nations.”” Mediation 
was thus carried a step beyond the provisions of the Hague Conventions of 
1889 and 1907, but it still holds to the sanction of public opinion and does not 
venture into the domain of coéperative defense. 

Whether under present conditions of international life a system of coépera- 
tive defense, carried out to the extent of economic boycotts and mutual mili- 
tary support, is feasible or not is a question of practical statesmanship rather 
than of legal theory. As things now stand, national defense is the very cor- 
ner-stone of international politics, and it is in consequence, as has been ob- 
served, the chief factor in determining the scope of arbitration treaties and 
the jurisdiction of the Permanent Court of International Justice. Quite 
clearly, if each nation is legally or even actually dependent upon its own re- 
sources and upon them alone for protection, it cannot risk agreeing to arbi- 
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trate an issue when an adverse decision might weaken the outer approaches to 
the citadel of national defense. For defense, when carried out by each state 
in isolation must mean not only defense against an impending attack but the 
anticipation of conditions under which defense might be more difficult at 
some future time. It is this necessity of looking to the future and to more re- 
mote contingencies that has made it impossible under the system of indi- 
vidual defense to draw any practical distinction between defensive and offen- 
sive wars. 

At the present moment a solution of the pressing problem of the limitation 
of armaments is being sought at the London Conference along lines of pro- 
portionate reduction for each state according to agreed ratios. No element 
of codperative defense enters into the situation. The argument proceeds 
wholly along the line that no one nation is any the weaker if it reduces its 
navy to the same relative extent that the others of the group reduce theirs. 
It is not in the contemplation of the conference that each and every member 
of the group, whatever reduction it might agree to, would be many times 
stronger if it could count upon assistance from others in the event of attack 
by a state which has refused to submit its case to the public forum of the na- 
tions. Yet while it is true that the history of the development of law within 
national boundaries points to the fact that security must precede disarma- 
ment, it would seem that there is a reciprocal relation between the two situa- 
tions, so that the agreement to limit armaments even in slight measure in 
turn creates a degree of mutual confidence without which plans of unre- 
stricted arbitration and codéperative defense cannot be brought into effective 


operation. 
C. G. FENWICK. 


THE BOLIVIA-PARAGUAY DISPUTE 


Since the editorial in this JourRNAL of a year ago on the Bolivia-Paraguay 
dispute, the Commission of Conciliation, established under the protocol of 
January 3, 1929,? has been successfully functioning in Washington. It will 
be recalled that the commission was (1) to investigate, after hearing both 
sides, what had taken place, taking into consideration the allegations set 


1 See this JouRNAL, January, 1929, page 110. 

2 As to the history of the protocol of January 3, 1929, it may be said that the Conference of 
American States on Conciliation and Arbitration assembled at Washington, took notice of 
the Bolivia-Paraguay dispute and resolved, on December 10, 1928, to call to the attention 
of the parties that there were adequate and effective means and organs for the solution of 
disputes with the preservation of peace and the rights of states, and appointed a committee 
to report on a plan of conciliatory action. On December 14th, the committee proposed and 
the conference resolved to proffer its good offices to the disputants for the purpose of promot- 
ing suitable conciliatory measures. As a result of the exchanges thus initiated, the parties 
signed, in Washington, the protocol of January 3, 1929. Although the protocol was fathered 
by the conference which concluded the Treaty of Conciliation of January 5, 1929, and while 
it follows the spirit of that treaty, it was not, as a matter of fact, entered into under or by 


virtue of that treaty. 
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forth by both parties, and determine which of the parties brought about a 
change in the peaceful relations between the two countries; (2) to submit 
proposals and endeavor to settle the controversy amicably, under conditions 
agreeable to both parties; (3) if this should not be possible, to render its 
report setting forth the result of the investigation and the efforts made to 
settle the dispute; (4) in case a conciliation could not be effected, to establish 
the responsibility, which in accordance with international law, might appear 
as a result of its investigation. 

After fulfilling the first duty of investigation, the commission endeavored 
to conciliate the parties, which was its second duty. As a result of its ef- 
forts, the commission succeeded in obtaining a conciliation agreement be- 
tween Bolivia and Paraguay, as set forth in a resolution of the commission 
of September 12, 1929, by which they agree to the— 

1. Mutual forgiveness of the offenses and injuries caused by each of 
the Republics to the other; 

2. Reéstablishment of the state of things in the Chaco on the same 
footing as prior to December 5, 1928, though this does not signify in any 


way prejudgment of the pending territorial or boundary question; and 
3. Renewal of their diplomatic relations. 


Conciliation having been effected, it became unnecessary, in the opinion 
of the commission, to render their report and to establish the responsibilities 
of the parties. The commission, therefore, on September 12, 1929, resolved 
as follows: 


1. To consider that conciliation of the parties has been effected in the 
terms stipulated by the protocol of January 3, 1929; 

2. Likewise to acknowledge that the parties being conciliated, the 
commission, in accordance with the provisions of Article 6 of the said 
protocol, has not established responsibilities; 

3. To record its satisfaction at the lofty spirit of concord which has 
been shown by the Governments of Bolivia and Paraguay in removing 
the difficulty which arose from the incidents of the month of December, 
1928; 

4. To recommend earnestly to the Governments of Bolivia and 
Paraguay that they carry out the conciliatory measures above set forth 
without delay; and 

5. To ask the Government of Uruguay to be so kind as to designate 
two officers of its army to proceed, with the consent of the Governments 
of Bolivia and Paraguay, to Fortin Vanguardia and Fortin Boquerén, 
respectively, and to be present at the execution of the measures de- 
signed to restore the state of things which existed prior to December 5, 
1928. 


It seems then that the mutual forgiveness of the offenses and injuries, the 
reéstablishment of the status quo ante, and the renewal of diplomatic rela- 
tions were the distinguished achievements of the commission’s life, extending 
from March 13th, when the commission first met, to September 13th, when 
it expired. It is clear, however, as indicated in the resolution, that the 
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basis of the controversy, namely, the territorial or boundary question, was 
left untouched by the conciliatory action of the commission. 

But it must not be thought that the commission had paid no attention to 
the boundary question. As early as May 31st, the commission sought to 
obtain a mandate from the disputants to submit a plan for a settlement of 
the boundary question. The two governments gave their consent to this pro- 
cedure as an unofficial proposal. The commission thereupon, after a careful 
study of the matter with the assistance and advice of experts, made a sug- 
gested plan for a direct settlement of the boundary dispute. This plan, 
however, was seemingly not acceptable to the interested governments, and 
the commission reached the conclusion that it was not possible to reconcile 
the divergent viewpoints of the two countries through a formula for direct 
settlement. Therefore, in a note of August 31, 1929, the commission sub- 
mitted to the parties a proposal for the arbitration of the question in the form 
of a draft convention of arbitration and a supplemental protocol. 

The arbitration convention provided for the establishment of an arbitral 
court to be composed of five members, one national arbitrator and one non- 
national arbitrator to be selected by each party, and a fifth arbitrator, who 
should be president of the court, to be chosen by a special method. All of 
the arbitrators were to be citizens of the ‘‘ Republics of America.” The 
parties were to have three months within which to formulate a satisfactory 
agreement clearly defining the subject matter of the controversy, and, in 
default, such agreement was to be formulated by the court within the follow- 
ing three months. This agreement, whether formulated by the parties or 
by the court, should include the following points: 

(a) The territory adjudicated to Paraguay by the Award of President 
Hayes, is excluded from the province of the court. 

(b) In any case and whatever may be the arbitral decision, there 
shall be adjudicated to Bolivia the port of Bahia Negra, on the Paraguay 
River, and the territorial extent that the court may consider appro- 
priate for the free use and protection of said port. 

(c) The court shall decide ex aequo et bono all those points which could 
not be decided by the express application of the terms of the agreement 
or of principles of law. 


As to the voting of the court, Article XV provides: 


Should the court be unable to establish a majority of votes, the opin- 
ion of the president of the court shall prevail, but if the scattering of 
votes were to take place in connection with the decision referred to in 
Article IV [formula of special agreement] or in connection with the final 
award, a new vote shall be taken after the respective agents have been 
heard on the point at issue. 


The supplemental protocol provided for extending the life of the Commis- 
sion of Conciliation from September 13th until the installation of the court 
for the purpose of assisting in respect of differences which might arise 
between the partiesintheinterim. The protocol also provided, upon the issu- 
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ance of the award of the court, for a delimitation commission of three engi- 
neers to mark the boundary in accordance with the award. 

In reply, both governments adhered to the theory of arbitration for the 
settlement of the dispute, but declared that the proposed plan was unac- 
ceptable to them for various reasons. Bolivia could not agree to the pro- 
posed convention because it was contrary to the bases of arbitration outlined 
by the “ Argentine Observer” at the Buenos Aires Conference, and also con- 
trary to Bolivia’s reservation to the General Treaty of Inter-American Arbi- 
tration of January 5, 1929. The bases of arbitration formulated by the 
‘“‘ Argentine Observer,’’ Mr. Moreno, were as follows: 


1. That the settlement of the controversy should be based upon the 
uti possidetis of 1810. 

2. That, in the event that it proves impossible to arrive at a direct 
understanding, it will be necessary to determine the bases of legal arbi- 
tration. 

3. That the advances that may have been made by either country 
have created a de facto situation that confers no right and that cannot 
be submitted to the arbitrator in order to support their respective 
contentions. 


And Bolivia’s reservation to the treaty of January 5, 1929, was the 
following: 

Second. It is also understood that, for the submission to arbitration 
of a territorial controversy or dispute, the zone to which the said 
arbitration is to apply must be previously determined in the arbitral 
agreement. 


Paraguay replied with a counter-proposal of arbitration: a first arbitration 
to determine the specific matter of the controversy, namely, the zone in 
dispute, and a second arbitration to decide which country has the better 
right to that zone. She also made numerous other suggestions. 

In an effort to adjust the opposing views, the commission suggested 
certain modifications of the arbitration convention aimed to meet the obsta- 
cles raised by the two parties, and reiterated the suggestion that the con- 
troversy be submitted to arbitration. The suggestions of the commission 
were forwarded to the respective governments, but the life of the commission 
expired on September 13, 1929, and no further action was taken by it. 

The mutual forgiveness of offenses and injuries and the restoration of 
diplomatic relations had presumably placed the two countries in a position 
to negotiate for a direct settlement of the boundary dispute. Nevertheless, 
while the boundary question remains unsettled and while some fifty-two 
forts are facing each other in the Chaco, manned by large numbers of troops, 
there is still much danger of friction, if not hostilities. This fact was brought 
to the attention of Bolivia and Paraguay in analogous communications of 
October 1, 1929, by the five neutral governments represented on the Com- 
mission of Conciliation, and for this reason they suggested that a commission 
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be established to stand ready to lend its assistance should the direct negotia- 
tions not succeed or should obstacles arise during the course of them. On 
going to press, it appears that the Bolivian and Paraguayan answers to this 
proposal have not been made public, and that the proposed commission 
for the use of good offices has not been established. 

It would seem, therefore, that the main obstacle to arbitration of the 
boundary dispute is still that Bolivia desires limited arbitration in that the 
zone to be arbitrated should be first agreed upon between the parties, 
whereas Paraguay prefers unlimited arbitration, that is, arbitration not only 
of the extent of the disputed territory, but of its sovereignty as well. This 
divergency of view between the two governments is confirmed by the recent 
utterances of their respective officials as reported in the press during the 
month of November. While such an attitude is of course within the right 
of each government to maintain, if it choose, yet it is an attitude which, if 
persisted in, will never lead to arbitration or other amicable settlement. 
Thus it would seem to be a case where the use of good offices not only 
should be respectfully proffered by a neutral Power or group of Powers, but 
should be cordially received by the disputants, in order that a common 


ground of arbitration may be arranged. 
L. H. Woo.sey. 


THE NEW YORK SESSION OF THE INSTITUT DE DROIT INTERNATIONAL 


The Thirty-Sixth Session of the Institut de Droit International, held under 
the Presidency of James Brown Scott, at Briarcliff Manor, from October 10 
to 18, 1929, was a memorable event It was the first time the Institut had 
ever assembled in the New World. It wasmemorable for the results achieved 
in its week of assiduous labors. It was memorable because of the large at- 
tendance of sixty members representing many different nationalities and 
diverse schools of jurisprudence. The American members present were the 
honorary members of the Institut, Hon. Elihu Root and Hon. John Bassett 
Moore; Edwin M. Borchard, Philip Marshall Brown, Frederic R. Coudert, 
Hon. David Jayne Hill, Charles Cheney Hyde, George Grafton Wilson, and 
James Brown Scott. 

The opening session was honored by the presence of Mr. Root, who pre- 
sided with impressive dignity and expressed in his graceful introductory re- 
marks most clearly and eloquently the elevated mission of the Institut. A 
formal welcome was extended to the members of the Institut by President 
Nicholas Murray Butler on behalf of the Carnegie Endowment for Inter- 
national Peace, whose generous subvention made possible this session in 
America. 

The session was also memorable because of the Fourth Conference of 
Teachers of International Law and Related Subjects, held simultaneously at 
Briarcliff Lodge by invitation of the Division of International Law of the 
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Carnegie Endowment for International Peace. Various members of the 
Institut participated in the stimulating discussions of the conference, which 
was ably presided over by Professor Borchard, of Yale, and was attended by 
over a hundred teachers and authorities in these fields of knowledge and in- 
vestigation. 

The following resolutions were adopted as the result of lengthy and intense 
discussions, which were in French, and were held both morning and afternoon 
throughout the week at Briarcliff: Declaration of the International Rights of 
Man, M. Mandelstam, Rapporteur; The Juridical Status of Corporations 
(Sociétés), MM. Asser and Streit, Rapporteurs; The extension of Com- 
pulsory Arbitration, M. Borel, Rapporteur; The Compulsory Arbitration 
Clause in Conventions of International Private Law, M. Strisower, Rap- 
porteur; Declaration concerning the Codification of International Law, MM. 
Alvarez and de Lapradelle, Rapporteurs; and Diplomatic and Consular Im- 
munities, Mr. Hill, Rapporteur. 

All of these resolutions are of importance and merit consideration, but it 
may be permitted to single out the Declaration of the International Rights of 
Man as being of unique significance. This declaration drew its inspiration 
chiefly from American sources and contains intrinsic evidence of its Ameri- 
can workmanship. It states in bold and unequivocal terms the rights of 
human beings, “‘ without distinction of nationality, sex, race, language and 
religion,” to the equal right to life, liberty and property, together with all the 
subsidiary rights essential to the enjoyment of these fundamental rights. It 
aims not merely to assure to individuals their international rights, but it aims 
also to impose on all nations a standard of conduct towards all men, includ- 
ing their own nationals. It thus repudiates the classic doctrine that states 
alone are subjects of international law. Such a revolutionary document, 
while open to criticism in terminology and to the objection that it has no 
juridical value, cannot fail, however, to exert an influence on the evolution of 
international law. It marks a new era which is more concerned with the in- 
terests and rights of sovereign individuals than with the rights of sovereign 
states. It is specifically concerned with the status and rights of those who, 
like many Russians, may be in the unhappy state of being, not merely 
heimatlos, but also proscribed by their country of origin. It is of curious 
interest to note that this Declaration of the International Rights of Man was 
adopted on October 12, 1929, the 437th anniversary of the discovery of Amer- 
ica, by a very large majority of the members of the Institut. It may be con- 
sidered, in a sense, as an expression of homage by the Jnstitut to the New 
World for its contributions to the liberal development of international law. 

The Institut voted to refer back to various commissions certain subjects 
which required further study and time for deliberation. It voted to suppress 
five of its permanent commissions, namely: the Tenth Commission on The 
Compulsory Arbitration Clause in Conventions on International Private 
Law; the Eleventh Commission on Conflicts of Laws respecting Internal 
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Navigation; the Fifteenth Commission on The Extension of Compulsory 
Arbitration and the Compulsory Jurisdiction of the Permanent Court of 
International Justice; the Nineteenth Commission on the Juridical Status of 
Corporations in International Law; and the Twenty-third Commission on 
Aérial Warfare. The Institut also voted to place oa its agenda the con- 
sideration of the following new subjects: the Recognition of New States and 
Governments; the Conclusion of International Treaties; the Effects of the 
Most-favored-nation Clause; Revision of the Resolutions of Munich (1883) 
regarding Conflicts of Penal Laws with respect to Jurisdiction; the Juridical 
Effects of Changes in Territorial Sovereignty; the Diplomatic Protection of 
Nationals Abroad; the Sources of the Law of Nations; and the Juridical 
Basis for the Conservation of the Riches of the Sea. 

The Institut voted to have its next Session at Cambridge, England, in the 
summer of 1931. Professor A. Pearce Higgins, of Cambridge, was elected 
President. 

After the completion of their arduous labors at Briarcliff Lodge, the mem- 
bers of the Institut entered opon a round of social activities. These included 
a dinner by the Trustees of the Carnegie Endowment for International Peace 
in New York, a dinner by Hon. George W. Wickersham, President of the 
University Club of New York City, a luncheon at New York University, a 
reception and tea at Columbia University by President and Mrs. Butler, a 
reception by the Association of the Bar of the City of New York, a visit to 
Princeton University where they were welcomed by President John Grier 
Hibben, a luncheon at the home of Professor and Mrs. Brown in Princeton, a 
visit to Philadelphia, and a visit to Washington. A special visit was paid 
to Mount Vernon and to Arlington Cemetery where a wreath was placed on 
the grave of the Unknown Soldier. President and Mrs. Hoover paid the 
Institut the signal honor of a reception and tea at the White House. The 
Governing Board of the Pan American Union offered a buffet luncheon to 
which the members of the diplomatic corps in Washington were also invited. 

The members of the /nstitut and their families sailed for Europe October 
26, having been the guests of the Carnegie Endowment for International 
Peace from the moment they sailed from Cherbourg on the S. S. George 
Washington until their return on the S. S. America. They left in America 
most agreeable and memorable impressions. It is confidently to be hoped 
that their visit cannot fail to exert a most favorable influence for a better 
understanding between the peoples of the New World and other nations, and 
for the generous advancement of the law of nations. 

PHILIP MARSHALL Brown. 


THE FOURTH CONFERENCE OF TEACHERS OF INTERNATIONAL LAW AND RE- 
LATED SUBJECTS 

The Fourth Conference of Teachers of International Law and Related 

Subjects met at Briarcliff, October 10-17, 1929. At the time the third con- 
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ference was held, in Washington, in the spring of 1928, it was thought that the 
next conference would take place in two to three years. Owing, however, to 
the unique opportunity afforded by the presence in the United States of the 
Institute of International Law, which was scheduled to meet at Briarcliff, 
October 10-17, the teachers of international law in 1929 requested and ob- 
tained the consent of the Carnegie Endowment for International Peace to 
bring forward the fourth conference to October, 1929, thus enabling the 
teachers to attend the sessions of the Institute (morning and afternoon) 
and to hold their own sessions in the evening. The hope that members of the 
Institute would attend and participate in the sessions of the American teach- 
ers was not disappointed—a factor which made the sessions noteworthy. 
An extensive program was arranged. The meetings opened on October 10 
with two round tables—one on “The teaching of international law—meth- 
ods and topics,” presided over by Professor Reeves of Michigan, and an- 
other on “The teaching of international relations—methods and topics,” 
presided over by Professor Spencer of Ohio State. 

The announced speakers at the first round table were: Professor Eagleton 
of New York University, Professor Ellen D. Ellis of Mt. Holyoke, Dr. 
Alvarez of Paris, Professor de Visscher of Ghent, Professor Cavaglieri of 
Naples, and Professor Wehberg of Geneva. 

The announced speakers at the second round table were: Professor Healy 
of Georgetown, Professor Spykman of Yale, and Professor Eugene Borel of 
Geneva. 

A second set of round tables was held on October 11, presided over by 
Professor Garner of Illinois and President Dennis of Earlham College, re- 
spectively. The subject of Professor Garner’s round table was ‘‘ Topics for a 
seminar in international law and methods of conducting graduate seminars— 
results obtained.’”” The announced speakers at this round table were: Pro- 
fessor Stowell of American University, Professor Whitton of Princeton, 
Professor Nerinex of Louvain, and Professor Verdross of Vienna. 

President Dennis’ round table dealt with the problem of ‘“‘ The teacher of 
international law and relations—his functions as teacher, research investi- 
gator, counsel in litigation, and government adviser,” including also the 
subject of training and career of the student. The announced speakers were: 
Professor Wilson of Harvard, Professor Stewart of American University, and 
Sir Cecil Hurst, recently elected a judge of the Permanent Court of Interna- 
tional Justice. 

On Monday, October 14, the first general meeting of the conference was 
held. At this meeting reports were read from the Executive Committee, by 
Professor Hill, Chairman; from the Committee on Publications, by Pro- 
fessor Potter, Chairman; and from the Committee on the Questionnaire, con- 
cerning the teaching of international law and relations, by Professor Jessup, 
Chairman. Owing to the inadequacy of many of the replies to the ques- 
tionnaire, Mr. Jessup supported a motion, which was carried, not to print 
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the report of his committee. The Committee on Publications was in- 
structed to continue its work to bring about the publication by the Depart- 
ment of State of that part of the program for government publications not 
yet approved for the department by budget estimates, namely, the publica- 
tion of documentary materials connected with the arbitrations to which the 
United States has been a party since 1910 and the appointment of an editor 
of the proceedings of international conferences. A hearing before the Di- 
rector of the Budget and officials of the State Department on this matter 
held immediately after the adjournment of the conference, helped, it is 
hoped, to bring about the probable inclusion of appropriations for these proj- 
ects in the budget estimates for 1932. The Publications Committee was 
also requested to survey the field of bibliographies of international law with 
a view to determining what is still needed and to survey the possibilities of 
securing the printing of scientific manuscripts which would not readily find a 
commercial publisher. 

In view of the fact that many of the teachers could not stay for the entire 
week of the conference and that many could not be present on the opening 
days—October 10 and 11—the Program Committee arranged to have the 
leaders of the round tables of those evenings report to the conference on the 
results of their respective round tables. This was done by Professors Reeves, 
Spencer, Garner, and Stewart (in place of Mr. Dennis). 

Owing to the fact that so many teachers had announced their inability to 
be present at the business sessions of the conference scheduled for October 
17, it was decided to hold the business session on October 14. A Nominating 
Committee, consisting of Professors Stowell, Chairman, Fite, Dennis and 
Stewart, brought in the names of nominees for office for the forthcoming term 
as follows: Edwin M. Borchard, Director; Philip C. Jessup, Chairman of 
Executive Committee; Quincy Wright, Chairman of Committee on Pub- 
lications, with a request that Professor Potter continue in office until Pro- 
fessor Wright’s return from the Orient. These nominations were approved 
by vote of the conference. Several members of the Institute, including 
Dr. Barclay, Professor Alvarez and Professor de Lapradelle, addressed the 
conference in friendly and encouraging support of its aims. 

The second general meeting of the conference was held on October 15 on 
the subject of ‘‘ Teaching methods and curriculum—the distinction between 
graduate and undergraduate courses in international law.”’ The presiding 
officer was Professor Hull of Swarthmore; and the announced speakers were: 
Professor Hudson of Harvard, Professor Fite of Vassar, Professor Potter 
of Wisconsin, Professor Kraus of Goettingen, and Professor Gidel of Paris. 

The third general meeting, on October 16, dealt with the subject of ‘ Re- 
search in international law and relations in the United States and in Europe.” 
The presiding officer was Professor Jessup of Columbia University; and the 
announced speakers were: Mr. Borchard of Yale, Professor Schiicking of 
Kiel, and Professor Basdevant of Paris. 


EDITORIAL COMMENT 131 


The final meeting, on October 17, dealt, in accordance with the desires of 
the members of the conference, with a subject of substantive law which 
nevertheless had some relation to pedagogic problems, namely, ‘‘ The rela- 
tion of British and American prize law to international law and its proper 
treatment in the general course.’ Presided over by Professor Wilson of 
Harvard, the announced speakers were: Professors Hyde of Columbia, 
Dickinson of Michigan, and Pearce Higgins of Cambridge, England. 

From the fact that practically every session of the conference lasted until 
nearly midnight, it may be inferred that interest in the proceedings was 
keen. Nearly every meeting was followed by a lively open discussion, to 
which additional interest was lent by the joint participation of American and 
European teachers. The personal acquaintance formed between teachers 
of America and Europe offers promise of useful future collaboration and 
coéperation in the solution of scientific problems, plans for some of which 
indeed were laid at the conference. A strong sentiment prevails among a 
considerable part of the membership of the Conference of Teachers that sub- 
jects of substantive law should find a place in the programs of future meet- 
ings, subjects the discussion of which may lead to reforms in the law. Such 
an enlargement of the scope of the conference presents a problem which 
ought to be fully considered by all the members and other parties in interest. 

Epwin M. Borcuarp. 


THE POSITIONS OF CANADA AND THE UNITED STATES IN THE MATTER OF 
TRADE IN ALCOHOLIC BEVERAGES 


The positions taken by the United States and Canada respectively, re- 
garding the smuggling of alcoholic beverages into the United States from 
Canadian ports, raise some extremely interesting problems of international 
lawandrelations. At the present time what seems to be an impasse has been 
reached, and the solution of the problem lies still in the future, to be reached 
by any one or more of several possible paths. 

The Government of the United States obtained, after more than two 
years of effort, an informal conference with delegates of Canada in Ottawa 
last January, where the delegates of the United States sought above all to se- 
cure some assurance that the Canadian Government would refuse clearance 
to vessels leaving Dominion ports laden with cargoes of goods forbidden by 
law to be imported into the United States. Attempts were made to show 
that Great Britain, Norway, and other countries had adopted this method of 
assisting the United States or one another in the enforcement of customs 
legislation, although it developed that this assertion was partially inaccurate 
and that in all cases where it was accurate treaty agreements based on mu- 
tuality of interest, pecuniary and other, had been adopted for the purpose. 
The delegates of the United States considered that it would also be necessary, 
in order to check the flow to the United States, for the Canadian authorities 
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to take steps to prevent release from distilleries of alcoholic beverages, on 
which duty had been paid, for export to the United States. Some discussion 
was had of the régime of distribution of alcoholic beverages in Canada but no 
results were attained along the line proposed by the United States. 

The Dominion Government, both at the time of the conference and sub- 
sequently, has refrained from taking any such action; the Dominion De- 
partment of Justice, it is reported, has recently held that any such action 
would be illegal unless authorized by statute of Parliament; and no treaty 
providing for such action on the part of Canada has been concluded with the 
United States in spite of suggestions looking in that direction. The Do- 
minion Government has been willing to provide officials of the United States 
with information concerning ships and cargoes clearing Canadian ports for 
ports of the United States which, there was reason to believe, intended to 
engage in smuggling operations, and even to allow officials of the United 
States to station themselves in Canadian ports in order to obtain such in- 
formation, but beyond that Canada has been unwilling to go. The present 
situation suggests a deadlock in default of changes in the laws of the United 
States or Canada or both by legislation with or without preliminary treaty 
agreement. 

What comment may be made upon the present situation in terms of princi- 
ple? It would be generally agreed that one nation may rightfully ask of an- 
other that it shall take reasonably adequate action to prevent persons within 
its jurisdiction from undertaking therein enterprises directed against the au- 
thority and welfare of the former in proportion as these interests are pro- 
tected by international law and the laws of the former state. It would be 
further agreed that the neighboring state is under obligation not to engage 
even indirectly in any such activities itself. Assistance in preventing coun- 
terfeiting, smuggling, and attacks upon the legitimate peace and safety of a 
state is commonly rendered to that state by its neighbors with all readiness. 
But when such assistance depends for its adequacy in fact upon steps which 
seem to conflict with the law of the neighboring state, or when the objective 
to be attained differs from those commonly sought by states in general or 
the neighboring state in particular, difficulties, both legal and political, 
arise. Such are the difficulties inherent in the present problem. 

It does not entirely meet the case to assert that smuggling is smuggling. 
In the practice of extradition the fact that one state has classified a certain 
action as a crime is not sufficient to lead the other party to extradite the al- 
leged criminal on the strength of the policy and law of the former state. In 
the negotiation of extradition treaties there is no obligation upon one state 
to agree to extradite persons because the second state has classified certain 
actions as criminal. The United States, it is well known, has not infre- 
quently declined to regard as criminal, and to agree to extradite fugitives 
guilty of, certain offenses which did not seem highly criminal to us. Allow- 
ing each state to determine its own criminal law and its own customs law for 
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itself cuts in two directions; it leaves that state to fix its own standards but 
it also leaves other states free to refrain from accepting, for either theoretical 
or practical purposes, those standards. 

On the other hand, the mere assertion that the assistance desired is ren- 
dered impossible by the law of the neighboring state would seem to beg the 
question unless it can be asserted that in the premises the latter state is free 
to maintain such law. If the activity to be suppressed is one against which 
general international law or practice prescribes protection and assistance 
such a claim would have little force. Similarly for the offer to permit a state 
to obtain information—even to provide it with information—which will en- 
able it by its own action by force to prevent the alleged assault upon its 
rights or interests; there seems to emerge here the same type of logical in- 
consistency which is latent in the proposition that export of contraband may 
legally be permitted by one state but may legally be prevented by another, 
the injured, state; if the trade were illegal at international law the latter state 
could ask assistance in its prevention by the former, considerations of pe- 
cuniary profit, which are also important in the present problem, to be con- 
trary notwithstanding. 

It would hardly seem that international codperation could rightly be 
demanded in the efforts of a state to maintain standards of law and conduct 
not accepted and prescribed internationally. The persons injuriously af- 
fected by such coéperation on the part of the neighboring state—or their 
government if they be aliens—might reasonably protest against interference 
in their commercial activities when such activities are legal in the neighboring 
state and in most of the states of the world. The whole history of efforts to 
suppress the traffic in slaves might be reread with profit in this connection; 
the only remedy for the state seeking assistance is to secure international 
agreements to that end, which will operate within the neighboring state to 
limit freedom of action on the part of those within its jurisdiction, or legisla- 
tion within that state in the same sense, and perhaps both. 

PiTmMaN B. Potter. 


THE INTERNATIONAL CONVENTION FOR SAFETY OF LIFE AT SEA 


The diplomatic conference called to conclude a convention on safety of 
life at sea met at London, April 16, to May 31, 1929, with eighteen nations 
officially represented. The delegation of the United States consisted of its 
chairman, Hon. Wallace H. White, Jr., chairman of the House Committee 
on Merchant Marine and Fisheries, together with representatives of the 
Departments of State, Navy and Commerce, respectively, and the president 
of the American Steamship Owners’ Association, the president of the Na- 
tional Council of American Shipbuilders and the president of the American 
Bureau of Shipping. A convention was signed on May 31, 1929, consisting 
of 66 articles, to which is added an Annex (I) of 46 regulations having the 
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same force a. d taking effect at the same time as the convention itself. The 
convention supersedes the convention which was signed in London, Janu- 
ary 20, 1914, which though ratified by some states, yet, because of the war 
and for other reasons, never became effective except through partial legisla- 
tive enactment. Since the earlier convention, many changes have been 
made in the types and method of construction of seagoing ships. Technical 
advances have also been made in radiotelegraphy in its application to the 
operation of ships at sea. These considerations led the British Government 
in 1927 to transmit to the other maritime nations a memorandum embodying 
a survey of these new conditions and containing tentative suggestions for the 
revision of the 1914 convention. 

The present convention deals with means for ensuring safety under the 
following headings: construction, life-saving appliances, radiotelegraphy, 
safety of navigation and certificates. The provisions, so far as they regulate 
the construction of ships, apply generally to ships built after July 1, 1931, 
but each government undertakes to consider the arrangements upon existing 
ships, with a view to improvements to provide increased safety where 
practicable and reasonable. With a few exceptions, the laws of the United 
States do not embody the construction requirements here set out, although 
the main principles may have been followed to some extent. The part of 
the convention dealing with life-saving appliances, fire detection and extinc- 
tion raises both the domestic and foreign standards as now existing. The 
convention requires that all passenger ships of whatever size and all cargo 
ships of 1600 gross tonnage engaged on international voyages shall be fitted 
with radio installation. This is an important advance over the existing law 
of the United States and the 1914 convention, both of which provide com- 
pulsory radio installation only for ships having fifty or more persons on 
board. The part of the convention dealing with navigation in general 
(Chapter V) applies, unless express exception is made, to all ships on all 
voyages. Provision is made for the collection and dissemination of meteoro- 
logical data and for the North Atlantic ice patrol; also for the equipment 
with radio compass of all passenger ships over 5,000 tons. The chapter also 
covers helm orders, alarm, distress and urgency signals, the misuse of distress 
signals, the speed of transmission of messages of distress, the procedure in 
handling such messages, and includes an undertaking by each government 
to adopt or maintain measures ensuring that, from the point of view of safety 
of life at sea, all ships shall be sufficiently and efficiently manned. 

Probably the most significant feature of the convention so far as naviga- 
tion is concerned is the agreement contained in Article 40 that alterations 
ought to be made in the international regulations for preventing collisions at 
sea. The proposed alterations appear in Annex II of the convention but do 
not necessarily come into force with the convention itself. An effort is to be 
made to endeavor to have the various governments adopt the revised regu- 
lations so that they may come into force on July 1, 1931. We shall not 
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undertake to pass judgment upon the technical content of the new regula- 
tions. We draw attention, however, to the provision of Article 2 by which 
“naval vessels of special construction” are permitted to follow the require- 
ments as to the position of lights or their range of visibility “as closely as 
circumstances will permit,”’ where it is not possible to comply fully with the 
provisions demanded of other vessels. If this paragraph refers to subma- 
rines, which it probably does, there would seem to be considerable danger in 
its facultative character. Submarines with lights improperly carried, or 
hung so low as not to be readily visible, have been the cause of accidents 
which have taken a gruesome toll of human lives. The mere inconvenience 
of carrying proper lights should not weigh in favor of exempting naval 
vessels in time of peace from the salutary rules applicable to other vessels. 
The Maritime Law Association of the United States opposed such exemptions 
in its report in 1928 prior to the International Shipping Conference held in 
London in June of that year. A wise course is proposed in the Final Act of 
the present convention in respect of the application of the regulations to 
aircraft on the surface of the high seas and on other waters navigable by 
seagoing vessels. The conference recommends that the problem of air- 
craft be studied and that an endeavor be made to regulate the subject by 
further international agreement. 

The convention is to come into force on July 1, 1931, as between the 
governments which have deposited their ratifications prior to that date, 
provided at least five have thus ratified it. As the technical arrangements 
involved in the execution of a convention such as the present are changing 
with the progress of the art, it is important that they be subject to amend- 
ment in accordance with the requirements dictated by actual experience. 
Accordingly, conferences are to be convoked from time to time for the re- 
vision of the convention after it has been in force for five years, whenever 
one-third of the contracting governments express a desire to that effect. 

As the commerce of the high seas is international in character, so also must 
its regulation be international. Conflicting national regulations are indeed 
a positive danger. The present convention is doubtless the most forward- 
looking international agreement that has thus far been elaborated for 
ensuring safety of life at sea. If and when it goes into effect, it will still 
remain a duty incumbent upon the signatory states to make its detailed 
salutary provisions really effective by maintaining an adequate and efficient 
inspection service, without which even the most perfect technical regulation 
of the subject-matter will prove to be only a pious but futile aspiration. 

ARTHUR K. KUHN. 


INTERNATIONAL CONVENTION FOR THE REPRESSION OF COUNTERFEITING 


On April 20, 1929, a draft convention consisting of 28 articles for making 
more effective the prevention and punishment of the counterfeiting of 


9 
§ 


136 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


currency was signed at Geneva. The convention was elaborated by an 
international diplomatic conference representing 35 states, convened 
under the auspices of the League of Nations at the request of the French 
Government, following the discovery of extensive counterfeiting of notes of 
the Bank of France in 1925. The draft which served as the basis of the 
deliberations of the conference was prepared by a “mixed committee”’ of 
experts appointed by the Council of the League in December, 1926, to study 
the problem of repression of counterfeiting. The convention was signed by 
the plenipotentiaries of 25 states and those of several other states announced 
their intention of signing at an early date. 

The motive which prompted the French Government to suggest the 
conference was the conviction that the whole community of states had an 
interest in the repression of a form of criminality which is becoming in- 
creasingly common and also more difficult to detect, especially when it is a 
case of foreign currency presented to banks for exchange. Moreover, it has 
sometimes been found difficult to punish persons engaged in the business of 
counterfeiting or passing counterfeit money because of the disposition of 
certain governments to regard the offense as political in character and there- 
fore non-extraditable. Finally, the chance of offenders escaping adequate 
punishment or punishment in any form was increased by the diversity of 
legislation against counterfeiting, diverse rules of extradition, and the lack of 
international administrative machinery for the discovery and apprehension 
of counterfeiters. Because of the varying conceptions of criminal law and of 
practice in respect to extradition, and the somewhat exaggerated notions of 
national sovereignty, which prevail throughout the world, the difficulty of 
reaching a general agreement was very considerable, and the project finally 
adopted by the conference at Geneva represents to some extent a compromise 
which does not provide an altogether satisfactory solution. The conference 
was content mainly with laying down certain general principles to be applied 
through the national legislation of the states which become parties to the 
convention, and imposing on them an obligation to alter their existing legis- 
lation and practice only to a minimum degree. The guiding principle of the 
convention is the obligation which each state assumes to see that no person 
found guilty of counterfeiting shall escape adequate punishment. 

The declared object of the convention is to make more effective the 
prevention of counterfeiting of “currency” and the punishment of counter- 
feiters. ‘‘Currency’’ by the terms of the convention is understood to mean 
paper money (including banknotes) and coin, the circulation of whichis 
legally authorized by a government. During the course of the deliberations 
of the conference some proposals were made to include in the category of 
“currency,” bank checks, bills of exchange, bonds, postage stamps and 
fiscal stamps, but as the conference had been convened for the purpose of 
dealing with the counterfeiting of money only, it was felt that the extension 
of the measures proposed, to cover the falsification of other instruments or 
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papers than those which actually circulate as money, would be going beyond 
the object for which the conference was called. 

Article 3 of the convention declares that the following acts should be 
punishable as ordinary crimes: the fraudulent making or altering of currency, 
the introduction into a country or receiving of such currency with a view to 
uttering it, and with knowledge that it is counterfeit; the attempt to commit 
such acts; and the fraudulent making, receiving, or obtaining of instruments 
adapted for the counterfeiting or uttering of currency. Each of these acts, 
if committed in different countries, shall be considered as a distinct offence, 
and no difference shall be made in the scale of punishment in respect to the 
counterfeiting of domestic currency and the counterfeiting of foreign cur- 
rency. Where such a distinction now exists in the legislation of any country 
which is a party to the convention, it undertakes to modify its legislation 
and establish the principle of equality of punishment. 

It will be noted that most of the punishable acts mentioned above are 
qualified by the word “fraudulent.’”’ The proposal to so qualify them 
provoked considerable discussion in the conference. On the one hand, it 
was argued that the qualification was unnecessary, that counterfeiting is in 
itself a fraudulent act and that the addition of the qualifying word would 
create the burden of proving in such case a fraudulent intention—a burden 
which would often be difficult to discharge even in the face of undoubted 
guilt. On the other hand, there appears to have been a feeling that the 
commission of some of the acts mentioned was conceivable without the 
existence of fraudulent intent, in which case they should not be punishable 
as ordinary crimes, and the view of those who shared this opinion prevailed. 

Article 3 does not obligate any state which becomes a party to the con- 
vention to alter its criminal code so far as its qualification and punishment 
of crime are concerned. All it requires is that the acts mentioned should 
(doivent) be punished as ordinary crimes. Each state, therefore, is free to 
impose such punishment as it considers adequate and just. This principle 
is reinforced by Article 18, which declares that the convention does not affect 
the principle that the acts mentioned in Article 3 should in each country be 
defined, prosecuted and punished in accordance with the general rules of its 
own domestic law, the only obligation being that the guilty offender should 
not be allowed impunity. 

Moreover, while Article 3 obligates the parties to insert in their criminal 
codes the principle that the offences mentioned in that article shall be pun- 
ished as ordinary crimes, in case they do not already so declare, it does not 
affect the right of public prosecutors to decide for themselves in each par- 
ticular case whether it is expedient to prosecute an individual charged with 
any of the acts mentioned or the discretion of juries in reaching their verdicts. 
In order to emphasize further the freedom of the parties in respect to the 
manner of punishment of acts in connection with counterfeiting, a protocol, 
signed at the same time as the convention, declares that the convention does 
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not affect the right of states to regulate by their own legislation, the prin- 
ciples on which a lighter sentence or no sentence at all may be imposed, the 
prerogative of pardon or mercy or the right of amnesty. 

The question, whether, if ever, any of the acts mentioned in Article 3 
might under certain circumstances have the character of political offences 
and therefore non-extraditable and non-punishable, was also the subject of 
prolonged discussion in the conference. On the one hand, there were certain 
delegates who were unable to conceive of the possibility of counterfeiting 
ever being properly considered as a political offence; on the other hand, there 
were some who felt that there were circumstances, for example, during a 
revolutionary movement when the insurrectionists being temporarily in 
power, issued currency of the state, under which acts denominated as 
counterfeiting might justly be regarded as having a political character and 
their authors entitled to asylum. The text as finally adopted does not 
declare that counterfeiting shall never be considered as a political offence; 
it only declares that it should be punished as ordinary crimes, that is, as 
a violation of the common law, which is tantamount to saying that in prin- 
ciple it has no political character. Each state is left free, therefore, to 
determine for itself in a particular case whether the motive of the offender 
was in any sense political and whether he is entitled to the benefit of 
asylum. 

The question of extradition was also naturally the subject of extended 
discussion, especially between the representatives of those states which do 
not punish their nationals for crimes committed abroad and which surrender 
them for trial and punishment in the country where the crime was com- 
mitted, and those of countries which refuse to surrender nationals in such 
cases but themselves try and punish them. Because of these opposing 
practices and the probable unwillingness of both groups of states to abandon 
their traditional practices, the conference did not regard it as expedient to 
propose rules which would oblige any state to modify its own conceptions 
or practice, as much as uniformity of practice might seem desirable as a 
means of facilitating the repression of counterfeiting. The conference did, 
however, adopt a veu that it was desirable that the rules of extradition 
should be unified on an international basis with a view to promoting a 
more effective suppression of crime. The rules finally agreed upon made 
it obligatory upon countries which do not extradite their nationals to punish 
those guilty of counterfeiting in a foreign country but who return to their 
own country, in the same manner as if the offence was committed in their 
own territory. The same obligation applies in the case of foreigners guilty 
of counterfeiting abroad and who are in the territory of a country which 
punishes offences committed abroad. It is further declared that the offences 
mentioned in Article 3 shall be deemed to be included as extraditable crimes 
in any treaties which have been or may hereafter be concluded between any 
of the high contracting parties, and that extradition in such cases shall not 
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hereafter be conditioned upon the existence of a treaty of extradition with 
the other party or upon reciprocity of conduct. 

The first of these provisions virtually obliges the parties to put counter- 
feiting on the list of offences which, according to their law or treaties, are 
extraditable, in case it is not already there. The second provision will have 
the effect of modifying the practice of the Anglo-Saxon countries which 
ordinarily extradite offenders only upon condition of reciprocity. Another 
article obliges the parties to seize and confiscate counterfeit currency as 
well as all instruments or articles used in connection with counterfeiting. 

Finally, to mention only the more important provisions of the convention, 
an attempt is made to organize a system of international collaboration 
through the creation in each state of a central office which shall be a deposi- 
tory of information useful for the prevention, detection and punishment of 
counterfeiting, which should keep in touch with the similar offices of other 
countries, and which should keep one another informed of issues of new 
currency and of withdrawals from circulation of old currency, of discoveries 
of counterfeit money and of other matters likely to be of interest to the public 
authorities in the discharge of their duties in connection with the prevention 
and punishment of counterfeiting. 

The convention is to come into force when it is ratified by five states, 
and it is agreed that any disputes arising among the parties relating to its 
interpretation or application, and which are not settled by diplomatic 


negotiation, shall be referred to the Permanent Court of International 
Justice for decision, or in the case of disputing states which are not parties 


to the Permanent Court protocol, to Arbitration if they prefer. 
J. W. GARNER. 


JUDGE EDWIN B. PARKER 


On October 30, 1929, Judge Edwin B. Parker passed away. His death, 
terminating an important international judicial activity, is a serious loss to 
the world, and especially to the field of international law and relations. 

As Umpire of the Mixed Claims Commission, United States and Ger- 
many, as War Claims Arbiter, and as sole Commissioner of the Tripartite 
Claims Commission (United States, Austria and Hungary), Judge Parker 
exercised a responsibility, both by reason of the subjects with which he 
dealt and the amounts involved, almost unique in the annals of international 
arbitration. He was first appointed American Commissioner of the Mixed 
Claims Commission; but on the death of Judge Day very early in the pro- 
ceedings of the Commission, he was appointed Umpire. For a time also he 
served as a Commissioner of the Mixed Claims Commission, United States 
and Mexico. As Umpire of the Mixed Claims Commission, United States 
and Germany, and as sole Commissioner of the Tripartite Claims Commis- 
sion, he had, as an American citizen, the major responsibility of passing 
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upon all claims of American citizens against former enemies of the United 
States, under treaties of peace imposing broad liabilities. This was not the 
first time that a national of one of the parties in litigation had been appointed 
umpire. The fifth commissioners in the arbitrations held under Articles 
VI and VII of the Jay Treaty (1794) were, respectively, a British subject 
and an American citizen. Bates, Umpire of the British-American Com- 
mission under the Treaty of 1853, was an American. Lieber, Umpire of the 
Mexican-American Commission under the Treaty of 1868, was an Ameri- 
can. Illustrations could be multiplied. But these commissions dealt with 
fewer claims, much smaller in total amount, than those over which Judge 
Parker presided. 

Judge Parker early made it clear that as a judge he regarded himself as 
denationalized, and he lived up to the fullest measure of this self-denying or- 
dinance. On the assumption of his office as the American appointee on the 
Mixed Claims Commission, United States and Mexico, he declined to as- 
sume the usual title of American Commissioner and maintained that the 
title “Commissioner” better reflected his function as an impartial judge. 
That he discharged the delicate functions of his office with exceptional skill, 
objectivity, learning and ability is an opinion universally entertained by 
those familiar with his judicial activity. Unostentatious and an indefatiga- 
ble worker, he handed down decisions and opinions which won the admira- 
tion of students of international law. This is all the more remarkable 
because prior to his service as Chairman of the United States Liquidation 
Commission in France in 1918-1919, he had had but little experience in the 
practice of international law. By nature a just and judicially-minded man, 
combining natural gifts as a lawyer with the qualities of a student and a 
statesman, he discharged the most exacting requirements of his office in a 
manner calculated to bring credit upon the institution of international 
arbitration and upon the United States as a country in whose integrity for- 
eigners may repose trust. It is safe to say that his objectivity and fairness 
in the most important cases, involving immense sums and important legal 
principles, accomplished much to heal the wounds of war and reéstablish in- 
ternational confidence between the United States and its former enemies. 

The Mixed Claims Commission, United States and Germany, had before it 
in 1923 some 12,000 claims, running to amounts in excess of $1,000,000,000, 
both figures unprecedented in claims commissions. Judge Parker early 
realized that some orderly yet speedy procedure must be devised for dis- 
posing of this vast number of claims if the commission was to be terminated 
within measurable time. He, therefore, undertook to segregate certain 
large and general questions which first required determination, handing down 
in this connection what he called “administrative decisions.’ This group of 
administrative decisions, dealing with the liability of Germany under vari- 
ous conditions of fact and law arising in cases before the commission,' is 

1 Discussed in this JouRNAL, Vol. 19 (1925), p. 133; Vol. 20 (1926), p. 69. 
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among the finest examples of analytical reasoning to be found in arbitral de- 
cisions. His opinions on such questions as the measure of damages, inter- 
est, proximate cause, are a distinct contribution to international law, if not 
also to municipal law. He affirmed repeatedly that he was defining obliga- 
tions under a treaty which imposed liabilities beyond those authorized by 
international law. Nevertheless, in case of doubt, he resorted to interna- 
tional law to resolve the difficulties and did so in a fashion to win general 
approval. His analysis of the problems connected with the nationality of 
claims and the date when American nationality had to be established met 
general approval. While scientific differences of opinion with a few of his 
minor legal conclusions may be possible, such as his view on expatriation in 
connection with the Rothmann case before the Tripartite Claims Commis- 
sion, or on the possibility of American claims arising through injuries in- 
flicted upon foreigners, nevertheless it will probably be universally conceded 
that few commissions can point to such a series of consistently well-reasoned 
and clearly expressed opinions on subjects in certain respects novel in inter- 
national law. Indeed, the decisions of such questions as the meaning of the 
term “naval and military works or materials,’ on the liability of Germany 
for war risk insurance premiums paid by American citizens, on the claims for 
life insurance payments accelerated through the death of victims of German 
belligerent acts, required not merely the mind of a lawyer, but the experi- 
ence and common sense of a statesman and a man of affairs. Judge Parker’s 
lifetime of practical equipment in dealing with large affairs and the broad 
judgment without which such activity is impossible, probably constituted 
as important a factor in the satisfactory solution of complicated problems 
before the commission as any other single characteristic. 

By virtue of these fundamental or administrative decisions, the two agents 
were able, by application of their principles, to agree on the bulk of the cases 
before the commission; and thus it happened that all but a few of the more 
complicated claims had been disposed of at the time of the Settlement of 
War Claims Act of 1928. Under that Act, however, new claims were per- 
mitted to be filed, so there are now pending some 3,000 additional claims still 
to be disposed of. 

Judge Parker completed his work as Tripartite Claims Commissioner in 
1928, passing as sole judge upon claims of American citizens against Austria 
and Hungary amounting to several million dollars. In the report of Dr. 
Ernst Prossinagg, Austrian Agent, tribute is paid to the unimpeachable ob- 
jectivity and high-mindedness of Judge Parker. This tribute is repeated 
in an article printed in the Neue Freie Presse of Vienna, November 9, 1929. 

As War Claims Arbiter passing upon the claims of Austrian and German 
ship-owners and patent-owners against the United States for compensation 
for requisitioned vessels and patents, Judge Parker had labored long in prep- 
aration for his final decisions. But death cut short the handing down of 
finished opinions. He had handed down one fundamental opinion on the 
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meaning of the term ‘‘ merchant vessel”’; and it is perhaps proper to say that, 
in spite of the realization during the last few months of his life that the hand 
of fate lay upon him, he nevertheless worked as vigorously as failing health 
permitted, to complete his decisions in the ship cases. There is about this 
something tragic and heroic, not without significance in estimating the 
character of the man. 

During these last busy years of his life, his executive ability had been 
drawn upon for service by numerous quasi-public organizations. He had 
been made a Trustee of George Washington University and of the Carnegie 
Endowment for International Peace, and had acted as Chairman of the Exec- 
utive Council of the American Society of International Law and as Chair- 
man of the Board of the Chamber of Commerce of the United States. 

In his closing days, indeed on September 9, 1929, he endowed international 
law and relations with a final gift. He had by his life enriched both. He 
would now by his death open the opportunity for public service in the broad- 
est sense to those who could profit by training. He, therefore, provided in 
his will that the bulk of his estate was to be left in trust, to be administered 
by a Board of Supervising Trustees, for the founding of a Graduate School 
of International Affairs to be connected with some university, in order to 
teach ‘‘high-minded young men, of proven character and ability, subjects 
calculated thoroughly to equip them to render practical service of a high 
order to the Government of the United States in its foreign relations, or to 


financial or industrial institutions engaged in foreign trade or commerce 
whose activities indirectly affect international relations.” The Parker En- 
dowment, if it achieves the object of its founder, will thus perpetuate public 
services which have brought to Judge Parker and to the United States honor 
and universal respect. 


Epwin M. BorcuHarp. 
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CURRENT NOTES 


STATE DEPARTMENT PUBLICATIONS 


A new publication program of the Department of State, made possible by 
the Congressional appropriation successfully urged by this Society before the 
Bureau of the Budget and committees of Congress last year,'! was announced 
by the Department on October 15. The daily mimeographed releases are 
being published weekly in printed form, and indexes will be supplied semi- 
annually as of December 31 and June 30. All publications are to be num- 
bered consecutively and those of a similar character brought within well- 
defined series. In addition to the Press Releases, some of the series now 
being published are the monthly Bulletin of Treaty Information, the quarterly 
Foreign Service List, and the annual Register of the Department. There will 
also be others with titles similarly descriptive of their contents, such as the 
Latin American Series. 

The Department is not in a position to maintain free lists for the distribu- 
tion of its publications, but they may be purchased from the Superintendent 
of Documents, Government Printing Office, Washington, D. C., who is per- 
mitted by law to charge only for paper, press work, and binding. Accord- 
ingly he is unable to fix a yearly subscription price, but for the convenience 
of the public, the Superintendent of Documents will accept deposits against 
which the cost of publications ordered may be charged. Complete lists of 
the Department’s publications, with prices, will be issued quarterly. 

The appropriation for these publications has been obtained upon the basis 
of a sufficient public demand to justify the outlay. The demand comes 
from libraries, international law teachers, and others interested in the foreign 
affairs of the Government, and it now remains to be seen whether the actual 
sales will increase to the point of demonstrating the desirability of the series. 
All persons and institutions which value the continuance of the publications 
should show their interest by placing their names on the mailing lists of the 
Superintendent of Documents. 


UNITED STATES TREATY COLLECTION 


Another item included in the Appropriation Act for the publications of the 
Department of State created the position of Editor of the Treaties, to which 
Mr. David Hunter Miller, of New York, has been appointed. Mr. Miller 
was one of the Legal Advisers to the American Commission to Negotiate 
Peace at Paris in 1918, and since then has written a number of books, mono- 
graphs, and articles on international law and legal topics. The Secretary of 
State is to be complimented upon obtaining the services of such a competent 
officer to undertake this important and long-needed work. 


1See editorial comments in the JourNAL, Vol. 22, p. 629, and Vol. 23, pp. 121 and 404. 
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Up until 1887 it was customary for the Department to publish, in addition 
to the Treaty Series, an authorized volume of the treaties with notes. Sub- 
sequent to 1887 this duty was taken over by the Foreign Relations Commit- 
tee of the Senate which from time to time has published a set of volumes 
known as Treaties, Conventions, International Acts, Protocols, and Agreements 
between the United States and Other Powers. The Foreign Relations Com- 
mittee has now relinquished its responsibility for the publication of the 
treaties and the Department will resume this work. Under the editorship 
of Mr. Miller, the Department expects to prepare new treaty texts, in each 
case reading back to the original treaty which is kept in the archives of the 
Department of State. All translations of treaties, the authorized texts of 
which were in a foreign language, will be checked and notes will be added to 
the treaties. It is expected that the collection will include every treaty to 
which the United States has ever been a party regardless of whether the 
treaty has subsequently ceased to be in force. It is hoped that the official 
texts of the treaties can be published within about eighteen months although 
it is expected that the preparation of the notes will require somewhat more 
time. 


PUGSLEY SCHOLARSHIPS FOR CHILDREN OF AMERICAN CONSULS 


eg Announcement has been made by Earlham College of the renewal of these 
scholarships for the academic year 1930-1931. Two scholarships carrying 
stipends of $400 each are available to the sons or daughters of American 


consuls or vice-consuls of career. Further information may be obtained 
from the college authorities at Richmond, Indiana. A previous announce- 
ment was carried in the last issue of the JourRNaL (Vol. 23, p. 836). 


CLAIMS FOR REVOLUTIONARY DAMAGES IN MEXICO 


On November 21, 1929, the Mexican Federal Government issued a decree 
extending from November 22, 1929, to February 28, 1930, the time limit for 
the presentation of claims for damages done in the revolution in Mexico be- 
fore December 31, 1928. The law of February 20, 1929, was amended as 


follows: 


Nevertheless, the claims of foreigners which were before the national 
commissions now suppressed, and which were not presented to the 
International Mixed Commissions, in the terms provided by the con- 
ventions, may be received and settled by the Adjusting Commission of 
the Public Domestic Debt in accordance with the provisions applicable 
to Mexicans in regard to indemnification, and in accordance with the 
present regulatory law, provided that the interested parties follow the 
methods established in Article 8 thereof, within the extension of time to 
which the foregoing article refers.! 


1 Translation of decree in Diario Oficial, Dec. 9, 1929, in State Dept. press notice, Dec. 23, 
1929. 
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IMPORT AND EXPORT RESTRICTIONS 


Nineteen states, including the United States, signed a protocol at Paris on 
December 20, 1929, agreeing to put in force provisionally among themselves 
on January 1, 1930, the Convention for the Abolition of Import and Export 
Prohibitions and Restrictions, drawn up at Geneva in 1927 and made the 
subject of a supplementary agreement drawn up in 1928.!_ The contracting 
parties undertook, subject to certain specific exceptions, to abolish all laws 
and regulations which forbid, or subject to licensing, the importation or 
exportation of goods. The convention does not deal with customs tariffs. 
The present action was taken pursuant to Article 17 of the convention, 
because of the non-deposit of eighteen ratifications by September 30, 
1929.? 


BRUSSELS TELEGRAPH CONFERENCE 


On October 1, 1929, the rules adopted at the Brussels Telegraph Con- 
ference * regarding the construction of code words in telegrams, cablegrams, 
and radiograms, went into effect in many countries throughout the world. 
The Department of State on that date published, for the benefit of American 
firms whose codes and charges will be affected by the new rules, a summary 
of the Brussels rules and translations of circulars issued by the International 
Bureau of the Telegraph Union at Bern concerning the interpretation of the 
rules.‘ 


CONFERENCE ON TREATMENT OF FOREIGNERS 


The conference which met at Paris on November 5, 1929, upon the invita- 
tion of the League of Nations, for the purpose of concluding an international 
convention relative to the treatment of foreigners, adjourned on December 5 
without reaching an agreement. The draft convention used as the basis of 
discussion was drawn up by the Economic Committee of the League in 
pursuance of the resolution of the International Economic Congress of 1927. 
It was designed to eliminate for foreign individuals “ certain of the disabilities 
and inequalities which still exist in respect to travel, residence, property 
rights and business activities, and to permit corporations organized under 
the laws of foreign states to exercise their corporate powers on a basis of 
equality with domestic corporations.””® 


NICARAGUA CANAL SURVEY 


By a joint resolution of Congress approved March 2, 1929,° the President 
was authorized to make a full and complete investigation and survey, and to 


1 See this JourNAL, Vol. 22, p. 645. 3 State Dept. press notice, Dec. 23, 1929. 
* See article in the JouRNAL, Vol. 23, p. 292. 4 State Dept. press notice, Oct. 1, 1929. 
’ State Dept. press notice, Oct. 12, 1929. * U.S. Stats. at Large, Vol. 45, Pt. 1, p. 1539. 
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obtain all available information, with respect to the practicability and cost of 
constructing an interoceanic ship canal across Nicaragua, either by way of 
the San Juan River and the Great Lake of Nicaragua, or by any other route, 
including suitable locations for harbors at each of the termini, and to report 
to Congress within two years. Both the Costa Rican and Nicaraguan 
Governments have consented to the dispatch of United States Engineer 
troops to enter their territory at such times and places as they may desire to 
make the investigation and survey and to compile the requisite information 
and data with reference to rainfall, stream flows, etc.! 


INTER-AMERICAN HIGHWAY 


A joint resolution approved March 4, 1929? authorized an appropriation 
of $50,000 to enable the Secretary of State to codperate with any Latin 
American Government in reconnaissance surveys to develop the facts and to 
make possible a report to Congress regarding the feasibility, cost and other 
considerations connected with the construction of an inter-American high- 
way or highways. It was provided that this assistance should be extended 
to any Latin American Government which might make a request or signify a 
desire for it to the Pan American Union. The Government of Nicaragua 
has formally requested the benefits of the Congressional resolution in the 
construction of a highway toward the Honduran frontier.’ 

The Sixth International Conference of American States, by resolution 
adopted at Habana on February 7, 1928, entrusted the Pan American Union 
with the preparation of projects for the construction of an inter-American 
highway. The Governing Board of the Pan American Union, acting through 
the Pan American Confederation for Highway Education, requested the 
coéperation of the several governments members of the Union, in the formu- 
lation of such projects, and the Congress of the United States, by joint 
resolution approved on May 4, 1928,‘ requested the President to direct the 
several agencies of the Government of the United States to codperate with 
the states members of the Pan American Union in the preparation of such 
projects. 


PAN AMERICAN COMMISSION ON CUSTOMS PROCEDURE AND PORT FORMALITIES 


In accordance with the terms of the resolution of the Sixth International 
Conference of American States adopted February 15, 1928, recommending 
to the Governing Board of the Pan American Union to convene a meeting of 
technical experts to study ‘‘the most effective methods for the establishment 
of steamship lines connecting the countries of America,” and “the methods 
or means of eliminating unnecessary port formalities,” delegates from all the 


1 State Dept. press notices, June 14 and 20, 1929. 
2 U. S. Stats. at Large, Vol. 45, Pt. 1, p. 1697. 

3 State Dept. press notice, Aug. 15, 1929. 

4U.S. Stats. at Large, Vol. 45, Pt. 1, p. 490. 
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American Republics, except Argentina, convened at the Pan American Union 
on November 18, 1929, and adjourned on November 26. On that date the 
conference adopted an international convention containing recommendations 
for incorporation into the laws and regulations of their respective countries. 
The recommendations cover methods of collecting duties, clearance of goods 
through the customs, port formalities and charges affecting the entry and 
clearance of vessels, including air craft. They look to the further simplifica- 
tion and standardization of practices in use in the different countries, but do 
not touch on the general tariff policy of these countries, which was recognized 
as a matter which each government will deal with separately.! 


HARRAH CLAIM AGAINST CUBA 


On October 1, 1929, an agreement was signed by the United States and 
Cuba for the arbitration of the claim of Charles J. Harrah arising out of the 
allegedly illegal destruction of a narrow-gauge railroad by Cuban authorities 
in1917. The tribunal provided by the agreement is composed of Mr. Walter 
B. Howe, of the Washington, D. C., Bar, and Dr. Octavio Divino, former 
Secretary of Justice and Justice of the Supreme Court of Cuba. The tri- 
bunal began its sessions at Habana on December 2nd. 


INTERNATIONAL COMMITTEE ON RADIO COMMUNICATION 


Upon the invitation of the Netherlands Government, the first meeting of 
the International Technical Consulting Committee on Radio Communica- 
tions, established under Article 13 bis of the International Radiotelegraph 
Convention, signed at Washington, November 25, 1927,? and by virtue of 
Article 33 of the General Regulations, convened at The Hague on September 
18, 1929. The United States was represented by a delegation composed of 
radio experts from the various government services, under authority of a 
Congressional appropriation approved June 21, 1929. Thirty-three other 
governments were represented, as well as the International Union for Radio 
Broadcasting, the International Bureau of the Telegraph Union at Berne, 
and the Institute of Radio Engineers, and a number of private companies 
whose representatives were admitted to the conference but without the right 
to vote. 

The conference considered the separation of wave lengths; stability of con- 
trol of transmissions; allocation of short waves for aviation, the criminal 
police and national services; power limitation for broadcast stations; fre- 
quency separation to be maintained between stations; and the organization 
of a permanent international service for frequency measurements. Reports 
were adopted and the conference adjourned on October 2, 1929.' 


1State Dept. press notice, Nov. 9, 1929; Commerce Reports, Dec. 9, 1929, p. 642. 
* Supplement to the JouRNAL, Vol. 23, p. 40. 
*State Dept. press releases, June 12, 22, Aug. 23, Sept. 25, and Oct. 26, 1929. 
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A NEW CONVENTION REGARDING PRISONERS OF WAR 
By W. P. Cresson 


The calmer atmosphere of a post-war period has permitted a more rea- 
soned judgment concerning many of the alleged severities connected with 
the treatment of prisoners of war during the recent world conflict. Viewed 
in retrospect, most of these may well appear to have been the result 
of circumstance rather than the outcome of any deliberate ‘‘moral bank- 
ruptcy” on the part of the belligerents. The opinion generally formed by 
neutral observers and prison camp inspectors numbers among such deplor- 
able circumstances the lack of a really comprehensive international code or 
standard of treatment. In spite of the constructive work accomplished by 
the Hague Conferences in amplifying the Lieber Code and the Geneva Con- 
ventions, the existing rules were revealed by practice to be lacking not only in 
detailed provisions for ensuring the welfare of war prisoners, but even in 
certain fundamental declarations of general policy. It was highly important 
in undertaking a revision of the conventions in force, that the matter be con- 
sidered by negotiators advised by experts whose experience had been gained 
through actual contact with war-time problems. Equally important was the 
task of embodying the practice evolved by the protecting nations in the form 
of a code adapted to modern conditions. A realization of this situation 
resulted in ‘‘The Diplomatic Conference for the Revision of the Geneva 
Convention and for the Negotiation of an International Convention relating 
to the Treatment of Prisoners of War,’’ which was called together in Geneva 
on July 2 last by the Swiss Government for the objects set forth in its very 
comprehensive title. As the aftermath of every great war of recent times, 
similar international reunions have generally taken place whose purpose was 
to ameliorate the lot of the combatants. But no previous conference has 
ever been in a position to profit by a state of public sentiment so thoroughly 
aroused respecting the moral obligations in the conduct of war. To quote 
the words of our own delegate, the Hon. Hugh Wilson (United States Minis- 
ter at Berne), the conference was ‘‘one of those rare occasions, wherein no 
profound differences of principle could possibly arise among the dele- 
gates.” 

Much preliminary work essential to the success of the conference (in the 
form of a report embodying certain recommendations offered at the Inter- 
national Red Cross Conference which was held in 1921) had been very 
acceptably undertaken by a committee chosen from the membership of the 
International Red Cross Society. After some discussion during the pre- 
liminary sessions, this document was made the basis of the work of the con- 
ference, both in the plenary sessions and in the meetings of the special, or 
drafting, commission charged with the elaboration of the matters touched 
upon in the debates. 

The policy adopted by the jurists and military experts of the international 
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committee in preparing their report had been guided by an eminently wise 
determination not to depart from the policies or provisions of the Hague 
Convention. Their task was rather to amplify this tried and accepted code 
in the light of the best practices developed between the years of crisis, 1914— 
1918. It soon became apparent, however, from the tone of the general de- 
bates that the delegates of most of the forty-six countries represented were 
prepared by their instructions to go considerably beyond such conservative 
restatements of detail. Following a hint let fall by the president of the con- 
ference, M. Denichert, it was determined in order to achieve the desired 
result even ‘‘to introduce certain new elements of international law”’ into the 
proposed convention under discussion. 

This liberal principle marked an important series of debates which occurred 
during the opening sessions. In discussing the fundamental problem of the 
categories of prisoners to whom the proposed code might be applied, it was 
decided to broaden the definition contained in Articles 1, 2 and 3 of the 
Hague Convention, which are mandatory only in their application to land 
warfare, and to apply them (with certain necessary variations) to the naval 
and air forces of the enemy as well. In the ensuing discussion more definite 
guarantees were also suggested for other new classes of prisoners as well: 
women serving with the armed forces, sutlers, war correspondents, etc. 
The outstanding application of the more liberal and merciful policy deter- 
mined upon as representing the spirit of the time, occurred in considering 
a recommendation concerning reprisals embodied in the report of the inter- 
national committee. It was a notable achievement when the entire principle 
of reprisal was repudiated by the conference in its application to the govern- 
ance of prison camps. On July 3rd, in answer to a question raised by the 
Turkish delegate, concerning the propriety of resorting to reprisal in certain 
extreme cases, the Finnish delegate, M. Martola, radically shifting the ground 
of the argument, raised it to the rank of a moral issue rather than one of 
legality or expediency. He urged the assembled delegates to take a great 
forward step in the development of the laws of war by refusing to sanction 
any process of ‘‘vengeance perpetrated on prisoners of war on account of 
acts perpetrated by the enemy upon men in their power.” In heartily 
supporting the above views, Mr. Wilson, the American delegate, said: 


In the case presented to us, it is well to remember that the humani- 
tarian aspect of the question at issue is of far greater importance than 
the purely legalistic “right” involved . . . the plan actually submitted 
to us for discussion comprehends measures of rigorous control and in- 
spection, and implies not only a strict supervision, but also publicity for 
the results. It is upon this publicity—placing the facts of each case 
before the entire world—rather than upon measures of reprisal, that the 
nations must count in the future. 


On July 4th, M. Werner, of Switzerland, the reporter of the subcommittee of 
jurists and military experts charged with drafting the text of the final con- 
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vention, communicated the result of these debates to the conference in the 
following memorable statement: 

Concerning the text of Article 3 under discussion, which reads as 
follows: ‘‘ Measures of reprisal towards them (7.e., prisoners of war) are 
forbidden,’ we have the pleasure to inform you that a unanimous 
decision was reached by the committee to maintain the text of the pro- 
jected convention. The principle of forbidding reprisals, already sol- 
emnly affirmed in Article 56 of the famous American Instructions of 
1863, was adopted by the Tenth International Conference of the Red 
Cross which met shortly after the war at Geneva. The time has come 
to inscribe it as a fundamental text of international law. The prisoner 
of war is a being without other defense than the judgments of humanity 
and public opinion cannot allow him to be abused. 


The proposal of the subcommittee was adopted without discussion. 

Both the importance of the decision reached by the conference respecting 
reprisal and the circumstances of its adoption are worthy of especial atten- 
tion. Involving, as it does, the entire principle of the propriety of retaliation 
by belligerents, agreement on this matter may serve as a point of departure 
for further limitations of the most far-reaching character. Even so merciful 
a writer as Lieber declared but a few years ago: “‘The law of war can no 
more wholly dispense with retaliation, than can the law of nations of which it 
is a branch. Yet civilized nations recognize retaliation as the sternest 
feature of war.” 

Even judged as an ultimate sanction, but reluctantly admitted by all 
respectable authorities, retaliation and reprisal as applied to war prisoners 
during the World War, was not only a source of untold misery and injustice, 
but also usually revealed itself as a wholly ineffective measure for obtaining 
the results desired. This conclusion follows the almost universal verdict of 
prison camp inspectors and informed neutral observers. In the opinion 
of one who had opportunities of studying the matter with especial care in 
France, Germany, Great Britain and Russia, this vicious principle, as ap- 
plied to prisoners by orders nearly always emanating from officials not 
directly concerned with the discipline of prison camps, was a useless offense 
against those thus offered in vicarious sacrifice. Its brutalizing effect upon 
the morale of the guardians was often even more deplorable than upon the 
prisoners themselves. Such measures were seldom intelligently co-related 
to the evils they were ostensibly intended to counteract, and their effect 
nearly always gave an impression of deliberate and wanton cruelty. Both 
in the eyes of the prisoners and in the opinion of the neutral observers to 
whose attention such cases were brought, reprisals were the outstanding 
grievance of prison camp administration. 

As a substitute for reprisal, modern methods of publicity may be made to 
offer a new sanction and a guarantee of reciprocal good treatment. Professor 
Hershey points out that ‘‘The main sanction of the rules of warfare is ordi- 
narily furnished by public opinion.”’ By perfecting a system of reports by 
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prison camp inspectors, and by a careful choice of reputable neutral ob- 
servers, the effect of their findings upon world opinion could scarcely be 
neglected by even the most ruthless belligerent. As the lessons of the late 
war revealed, it is almost impossible for any nation of modern times long 
to affront the mobilized public indignation of the world, notably when 
aroused by the wrongs of prisoners and captives. 

It is to be regretted that the articles adopted by the recent conference fall 
somewhat short of ensuring the complete publicity desirable for the reports 
of neutral inspectors, notably in failing to include an obligation to pass 
judgment upon the abuses discovered. This failure probably resulted from 
the natural hesitancy of some of the lesser Powers to assume such a re- 
sponsibility. On the other hand, the conference amplified the practice 
established by the Hague Conventions regarding the tendering of good offices 
by the protecting Powers in order to secure more direct contacts between 
representatives of the belligerents in the interest of the welfare of prisoners 
and other non-belligerent relations. 

To sum up the results accomplished by the conference: In addition to the 
matters noted above, it may be affirmed that, while less detailed than the 
basic projet offered by the International Red Cross, the convention as signed 
has none the less simplified the possible future task of both prison camp com- 
mandants and inspectors. It furnishes a code of conduct far more detailed 
than that of previous existing agreements. Taken in connection with the 
new principle forbidding reprisals, and the extension of the Hague conven- 
tions (notably in the interest of aviators and the crews of submarines) to 
include the personnel of naval and air forces, the proposed convention seems 
to offer a practical code superseding or supplementing much of the impro- 
vised practice regarding prisoners developed during the late war. 

A further convention modifying and enlarging the scope of the Convention 
of Geneva respecting the wounded and sick of armies in the field was also 
signed by the recent conference. This, however, falls outside the scope of 
this brief article. 
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International de la Locomotion Aérienne; R. R., American Review of Reviews; T. J. B., 
Treaty Information Bulletin, U.S. State Department; U.S. C. R., U.S. Commerce reports. 


January, 1929 
25 Great Brirarin—Itaty. Exchanged notes concerning reciprocal recognition of 
passenger ships’ certificates and emigrant ship regulations. G. B. Treaty Series, 


no. 21 (1929), Cmd. 3385. 

March, 1929 

21 Perv Foreign Orrice. Executive decree issued providing for creation of special 
section in Ministry of Foreign Relations to handle promptly matters relating to 
international congresses or conferences participated in by Peru. P. A. U., 
Dec., 1929, p. 1255. 

April, 1929 

29 Esrontra—Houncary. Signed revised convention of commerce and navigation to 
replace treaty of 1922. U.S.C. R., Nov. 25, 1929, p. 510. 

May, 1929 

10 PERSIA—SWEDEN. Signed most-favored-nation treaty of commerce and navigation 
at Teheran. U.S.C. R., Dec. 9, 1929, p. 643. 

21-25 France—Great Britain. Exchanged notes in regard to the laws of landlord and 
tenant. G. B. Treaty Series, no. 22 (1929), Cmd. 3390. 

23 HuNGARY—SWEDEN. Most-favored-nation treaty of commerce and navigation, 
signed Nov. 8, 1928, came into force. U.S.C. R., Dec. 9, 1929, p. 643. 

30 BeitcitumM—France. Exchanged ratifications of declaration concerning modification 
of Art. 2 of extradition convention of 1874, signed June 2, 1926. J. O., Sept. 12, 
1929, p. 10449. 

June, 1929 

10 ALBANIA—SWITZERLAND. Signed most-favored-nation commercial agreement. 
U.S.C. R., Nov. 11, 1929, p. 386. 

20 Curva—Great Brirain. Signed treaty providing for grant of British assistance to 
China in naval matters. 7. J. B., Sept., 1929, p. 12. 
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24 BraZIL—VENEZUELA. Boundary protocol, signed July 24, 1928, in Rio de Janeiro, 
was approved and signed by President of Venezuela. It provides for mixed com- 
mission to trace the boundary, etc. P. A. U., Dec., 1929, p. 1254. 


July, 1929 
1-15 League or Nations PERMANENT MANDATES ComMMISSION. Met at Geneva to 
study question of treatment extended in countries members of League to persons 
belonging to mandated territories and to products and goods therefrom, and other 
matters. L. N. M.S., Sept. 15, 1929, p. 258. 
FrRANCE—PoLAND. Exchanged ratifications of convention relative to protection and 
judicial assistance signed at Paris, Dec. 30, 1925. Text: J. O., Nov. 3, 1929, 
p. 12086. 
FrRANCE—PoLanp. Exchanged ratifications of extradition treaty signed at Paris, 
Dec. 30, 1925. Text: J. O., Nov. 3, 1929, p. 12087. 
FrANCE—LITHUANIA. Exchanged ratifications of convention of extradition and 
judicial assistance in criminal matters signed at Riga, Oct. 29, 1924. Text: 
J.0., Nov. 3, 1929, p. 12085. 
31 Great Brirain—GreEEcE. Signed agreement for reciprocal exemption of shipping 
profits from income tax. G. B. Treaty Series, no. 23 (1929). 
31 JaPAN—TuRKEY. Exchanged documents for provisional commercial treaty, to 
replace old treaty expiring on Aug. 5. Int. Gleanings from Japan, Aug. 31, 1929. 


August, 1929 
States. Exchanged ratifications of conciliation and arbitration 
treaties signed Jan. 26, 1929. Text: U. S. Treaty Series, no. 799-800. 
JAPAN—SPaIN. By exchange of notes, the commercial convention of March 28, 
1900, was reéstablished effective from Aug. 15, 1929. U.S.C. R., Oct. 21, 1929, 
p. 186. 
AUSTRALIA—SPAIN. Most-favored-nation treatment granted by Spain to products 
of Australia. U.S.C. R., Oct. 21, 1929, p. 186. 
DenmMaRK—PeErs1A. Commercial agreement of Sept. 8, 1928, prorogued, pending 
negotiation of commercial treaty. U.S.C. R., Dec. 2, 1929, p. 574. 
Great Brirain—Japan. Exchanged notes regarding exemption from income tax 
of shipping profits. G. B. Treaty Series, no. 25 (1929). 
Betgtum—France. Exchanged ratifications of additional convention to treaty of 
Feb. 21, 1906, relative to compensation for industrial accidents signed at Paris 
May 21, 1927. Text: J. O., Oct. 12, 1929, p. 11458. 
CenTRAL AMERICAN Drptomats. Government of Nicaragua proposed to Costa 
Rica, Guatemala, Honduras and Salvador that joint diplomatic representation in 
South American countries be agreed upon, with one legation in each capital 
charged with the interests of all the Central American republics. P. A. U., 
Nov., 1929, p. 1147. 
16-28 Pan AMERICAN HicHway Conaress. Held at Rio de Janeiro with official delegates 
from 19 countries and more than 200 adhering members in attendance. Con- 
clusions: P. A. U., Nov., 1929, p. 1100. 


16 to September 10 PrRMANENT Court or INTERNATIONAL Justice. On Aug. 16, the 
court elected members of the Chamber of Summary Procedure. On Aug. 19, 
the court issued order fixing May 1, 1930, as date of expiration of the period 
within which France and Switzerland might settle between themselves the régime 
of the Free Zones. L. N. M. S., Sept. 15, 1929. On Sept. 10, judgment was 
delivered in case relating to territorial jurisdiction of the Oder Commission, and 
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the seventeenth session of the court, which had opened on June 17, was declared 
closed. L. N. M. S., Oct. 15, 1929, p. 309. Collection of judgments, Ser. A, no. 
22-23. 


19-27 PatestInE Riots. The All-Palestine pro-Wailing Wall Committee issued appeal 
to all nations on Aug. 19, protesting against desecration of the sanctuary on Aug. 
15-17 by Moslems. On Aug. 23, serious riots occurred between Arabs and Jews, 
after which martial law was proclaimed and detachments of British troops sent 
to Jerusalem. B. I. N., Aug. 29, 1929. Times (London), Aug. 26, 1929, p. 12. 
F. P. A. N. B., Aug. 23-30, 1929. New Republic, Sept. 11, 1929, p. 86. Europe, 
Sept. 14, 1929, p. 1226, 1238. Review of Reviews, Oct., 1929, p.69. C.S. Monitor, 
Oct. 3, 1929, p.9. The outbreak and its causes: Times (London), Sept. 14, 1929, 
p. 9. On Oct. 24, the British Commission of Inquiry, headed by Sir Walter Shaw, 
held first meeting in Jerusalem. N. Y. Times, Oct. 25, 1929, p. 4. B. J. N,, 
Nov. 9, 1929, p. 19. 


20 to October 22 INTERNATIONAL WaTER Commission (UNITED SraTes AND MExIco). 
Joint meetings of Mexican and American sections held in Mexico City beginning 
Aug. 20, and in Washington Oct. 22. P. A. U., Nov., 1929, p. 1147; Press re- 
leases, Oct. 26, 1929. 


22-29 Aputt EpucatTion CoNFERENCE. World conference held in Cambridge, England, 
with 400 delegates and 85 official representatives of governments in attendance. 
Times (London), Aug. 23-30, 1929. Library J., Oct. 1, 1929, p. 806; Adult Edu- 
cation, Oct., 1929; La Coop. intellectuelle, Oct. 15, 1929, p. 630. 

22 Estonta—PortuGaut. Signed commercial agreement granting limited most-favored- 
nation treatment. U.S.C. R., Nov. 25, 1929, p. 510. 

26-28 Arms Trarric Commission. Special commission of League of Nations for the draft- 
ing of a convention on the manufacture of arms, ammunition and implements of 
war met at Geneva and adopted draft convention. L.N.M.S., Sept. 15, 1929, p. 
256. Text of draft convention: L. N. Doc. A. 30. 1929. IX. 


26 BreLGIUM—SWITZERLAND. Signed commercial agreement. U.S. C. R., Nov. 4, 


1929, p. 315. 

26 Nationauities Concress. Fifth congress of nationalities opened in Geneva with 
representatives of over 30 minorities living in 14 states. Times (London), Aug. 27, 
1929, p. 9. 


27 Esronta—UNnItTep States. Signed treaties of arbitration and conciliation at Tallinn. 
U.S. Daily, Aug. 29, 1929, p. 3. 


28 CuiLeE—Perv. Exchanged ratifications of Tacna-Arica treaty of June 3, 1929, on 
July 28; and on Aug. 28 the city and Province of Tacna were delivered to Peruvian 
sovereignty in accordance with terms of treaty. P. A. U., Dec., 1929, p. 1252. 


29 to" October 31 CxHrma—Rvssra. On Aug. 29, M. Litvinov announced readiness of Soviet 
Government to sign joint declaration proposed by Chinese Government on Aug. 28 
with certain amendments, and on Sept. 9 he sent statement to German Embassy for 
transmission to Nanking and Mukden Governments. Texts: Soviet Union Review, 
Oct., 1929. Europe, Oct. 5, 1929, p. 1836. China Weekly Review, Nov. 2, 1929, p. 
343. Further notes exchanged Sept. 13—-Oct. 12. Texts: Soviet Union Review, 
Nov., 1929, p. 180. On Oct. 31, it was announced that China had sent United 
States a memorandum stating that Russia had violated the Kellogg treaty. Text: 
U. S. Daily, Nov. 1, 1929, p. 3. 


29 France—Turkey. Signed most-favored-nation commercial treaty. U. S. C. R., 
Oct. 14, 1929, p. 127. 
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29 to September 11 Hines anp Bones Export. Conference of signatories of agreement 
on hides and bones, July 11, 1928, opened at Geneva on Aug. 29. L. N. M.S., 
Sept. 15, 1929, p. 258. Signed protocol and declaration on Sept. 11 relating to 
enforcement of international agreement. Texts: Hurope, Nov. 16, 1929, p. 
1534-39. L.N.M.S., Oct. 15, 1929, p. 288. 


DenMARK—SPAIN. Signed treaty of commerce and arbitration at Copenhagen. 
B. I. N., Sept. 12, 1929. 


Ecaypt—Unirep Srates. Signed treaties of arbitration and conciliation. U. S. 
Daily, Aug. 30, 1929, p. 3. 


LeacuE oF Nations Counciu. Fifty-sixth session opened at Geneva. Times 
(London), Aug. 31, 1929, p.10. ZL. N. M.S., Sept. 15, 1929, p. 255. 


Be_cium—Curna. Signed agreement at Tientsin by which Belgium relinquished its 
concession there, as a sequel to the treaty of friendship, signed Nov. 22, 1928. 
B. I. N., Sept. 12, 1929. 


September, 1929 

2-25 LeaGuE oF Nations ASSEMBLY. Tenth session held at Geneva. M. Guerrero, of 
Salvador, elected president. Premicrs MacDonald and Briand and others delivered 
reports on work of the League. L. N. A. J., Sept. 2-7, 1929. Bolivia, Honduras 
and Peru resumed League activities, after absence since second Assembly. JN. Y. 
Times, Sept. 5, 1929, p. 5. On Sept. 7, cornerstone was laid of new League build- 
ings in Ariana Park. N. Y. Times, Sept. 8, 1929, p. 27. On Sept. 9, Poland, 
Jugoslavia and Peru were elected new members on Council. N.Y. Times, Sept. 10, 
1929, p. 4. Considered amendments to Art. 12 and 15 of the Covenant. Elected 
Sir Cecil Hurst and Henri Fromageot to vacancies on the Permanent Court. WN. Y. 
Times, Sept. 20, 1929, p. 2. Adopted two protocols, one relating to the revision of 
the Statute of the Permanent Court of International Justice and the other concern- 
ing the accession of the United States to the protocol of signature. Text of proto- 
cols and resolutions: L. N. M.S., Oct. 15, 1929. 


FRANCE—SWEDEN. Exchanged ratifications of treaty of conciliation and arbitration 
signed at Paris Mar. 3, 1928. L. N. M.S., Nov. 15, 1925, p. 335. Text: J. O., 
Sept. 6, 1929, p. 10235. 


4-14 PERMANENT Court OF INTERNATIONAL JUSTICE. Conference of signatories convened 
by Council of League of Nations to study question of amendments to be made in 
statute, and adherence of the United States to the statute, began its work on Sept. 
4, with representatives from 40 nations. Draft protocol drawn up by Committee 
of Jurists was unanimously adopted, and referred to First Committee of the As- 
sembly. Text of Root formula: N. Y. Times, Sept. 5, 1929, p. 1. On Sept. 5, 
Secretary Stimson issued formal announcement of government’s approval of draft 
protocol. Text: N. Y. Times, Sept. 6, 1929, p. 5. Press release, Sept. 5, 1929. 
On Sept. 12, the conference adjourned after adopting amendments to 1920 statute 
recommended by Committee of Jurists and adopting new amendment to Art. 4 of 
the statute providing way for court members who are not League members to partici- 
pate in election of judges and deciding upon procedure to be followed in submitting 
various instruments to Washington for adherence. N. Y. Times, Sept. 13, 1929, p. 
9. History and texts of protocols for revision of the statute and accession of the 
United States to the protocol of signature: L. N. M. S., Oct. 15, 1929, p. 304-326. 
G. B. Misc. Series, no. 9-10 (1929), Cmd. 3428 and 3432. 


5  Iraty—Prrsia. Signed treaty of friendship at Teheran. B. J. N., Sept. 12, 1929. 


6-11 Leacusz or Nations Covenant. On Sept. 6, Mr. Henderson, British delegate to 
10th Assembly, proposed draft resolution amending Art. 12 and 15 of Covenant 
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to include Pact of Paris. Text: Verbatim R., Sept. 6, 1929, p. 7. On Sept. 9, 
Peruvian delegate submitted draft resolution for committee of five members to 
report on form to be adopted for inclusion of Pact in Covenant, and asked Assembly 
to refer resolution to agenda committee. Text: Verbatim R., Sept., 10, 1929, p. 1. 
On Sept. 11, agenda committee proposed to refer it to First Committee which was 
adopted. Verbatim R., Sept. 11, 1929, p. 1. 

EvropeaN CoNFEDERATION. M. Briand proposed an economic union of European 
nations at luncheon which he gave to heads of 27 European delegations to the 
tenth Assembly of the League. He will draft memorandum and questionnaire to be 
sent to European Governments, replies to which may be considered at eleventh 
Assembly in 1930. N.Y. Times, Sept. 10, 1929, p.1. The Economic Committee 
of the League had prepared voluminous data and a memorandum on the plan before 
M. Briand made hisluncheon proposal. N.Y. Times, Sept. 15, 1929, X,4. Wash. 
Post, Sept. 30, 1929 p. 5. 

9 Iraty—TourkEy. Signed consular convention in Rome. B. I. N., Sept. 12, 1929. 


9-20 PERMANENT Court OF INTERNATIONAL JusTICE OpTIoNAL CiausE. Delegates to 
tenth Assembly of the League of Nations signed special declaration concerning sec- 
ond paragraph of Art. 36 (optional clause) with various declarations. Text: 
T. 1. B., Oct., 1929, p. 2-8. 

GERMANY—LuxeEMBuURG. Signed treaty of arbitration and conciliation at Geneva. 
B. I. N., Sept. 26, 1929. 

SwEDEN—TurRKEY. Signed treaty of commercein Angora. B. J. N., Sept. 26, 1929, 
p. 26. 

Esron1A—FRANcE. Commercial agreement signed March 15, 1929, ratified and 
promulgated in France. U.S.C. R., Oct. 28, 1929, p. 249. 

REFERENDUM IN GERMANY ON YOUNG Pian. Summary of draft bill, providing for 
referendum, made public on Sept. 12. Times (London), Sept. 13, 1929, p. 11. 
Number of voters signing demand for referendum reached over ten per cent of total 
electorate. B.I.N., Nov. 7, 1929. Nation (N. Y.), Dec. 4, 1929, p. 672. 

France—Satvapor. Commercial treaty of Jan. 9, 1901, denounced by Salvador to 
expire Dec. 10, 1929. U.S.C. R., Sept. 16, 1929, p. 756. 

FRANCE—SWITZERLAND. Commercial agreement of July 8, 1929, came into force 
provisionally. U.S.C. R., Oct. 28, 1929, p. 249. 

16 Beicruom—France. Exchanged ratifications of convention to regulate controversies 
relating to military recruitment signed Sept. 12,1928. Text: J. O., Sept. 19, 1929, 
p. 10674. 

16-22 Pan AMERICAN INSTITUTE OF GEOGRAPHY AND History. Held first meeting at Mex- 
ico City at which time the statutes of the organization were formulated and 
approved. P. A. U., Dec., 1929, p. 1244. 


18 Cutna—Poxiann. Signed commercial treaty in Nanking. B. J. N., Sept. 26, 1929. 
U.S.C. R., Oct. 7, 1929, p. 58. 

19 Eston1a—Rvssia. Most-favored-nation commercial treaty signed May 17, 1929, 
came intoforce. U.S.C. R., Dec. 9, 1929, p. 642. 


19 to October 2 Rapio Communications. International Technical Consultative Com- 
mittee on radio communications met at The Hague. Text of reports adopted: 
Press releases, Oct. 26, 1929. 


20 CzECHOSLOVAKIA—SWITZERLAND. Signed treaty of arbitration and friendship in 
Geneva. B.I.N., Sept. 26, 1929. 
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INnTER-PARLIAMENTARY COMMERCIAL CONFERENCE. Opened in the Reichstag, with 
260 delegates representing 41 states. Times (London), Sept. 24, 1929, p. 11. 


Bortvia—Paracuay. Final report submitted by Bolivian-Paraguayan Commission 
to Secretary Stimson made public on Sept. 25. Text: P. A. U., Nov., 1929, p. 
1078. U.S. Daily, Sept. 27, 1929, p. 2. On Oct. 1, a note was sent to the two 
governments by the United States, Mexico, Cuba, Colombia and Uruguay urging 
settlement of boundary dispute. Text: U. S. Daily, Oct. 4, 1929, p. 3. Press 
releases, Oct. 5, 1929, p. 16. 


MozAMBIQUE—UNION OF Arrica. Exchanged ratifications of most-favored- 
nation treaty signed Sept. 11,1928. U.S.C.R., Nov. 4, 1929, p. 315. 


27 Spain—Jucosntavia. Signed commercial treaty. B. J. N., Oct. 10, 1929. 


29 SwEDEN—TuRKEY. Signed most-favored-nation treaty of commerce and navigation 
at Angora. U.S.C. R., Dec. 9, 1929, p. 643. 


October, 1929 
1 Cusa—UNITEp States. Signed agreement for arbitration of Charles J. Harrah 
claims against Cuba. 7. J. B., Sept., 1929, p. 25. Names of arbitrators: 
Press releases, Oct. 23, 1929. 


IntsH FREE StateE—UNITEp States. Reciprocal copyright arrangement came into 
force. Press releases, Oct. 5, 1929, p. 18. 


Persta—Rvssi1a. Commercial agreement of Oct. 1, 1927, expired and new treaty 
was negotiated to run three years. U.S.C.R., Dec. 2, 1929, p. 574. 


TELEGRAPH Cope. Brussels rules regarding construction of code words in telegrams, 
cablegrams and radiograms went into effect throughout the world. Press releases, 
Oct. 1, 1929. 


TuRKEY—UNITED Srates. Signed most-favored-nation treaty of commerce and 
navigation at Angora. N. Y. Times, Oct. 3, 1929, p. 2. 7. J. B., Sept., 1929, 
p. 21. 

CoLtomp1a—Honpvuras. Exchange of notes dated Nov. 16, 1928, and Sept. 24, 
1929, relative to ownership of Roncador and Quitasuena Keys on the Atlantic 
Ocean, made public in Bogota. N.Y. Times, Oct. 3, 1929, p. 7. 


Huncary—Jucosiavia. Signed agreement on frontier traffic. B. I. N., Oct. 10, 
1929. 


3 to November 13 BANK FOR INTERNATIONAL SETTLEMENTS. Subcommittee set up by 
Hague conference on the Young plan, met in Baden-Baden, Germany, on Oct. 3, 
to draft statutes and charter for an international bank. Decided upon Basel as 
seat of the Bank. On Nov. 13, three documents (statutes, charter and trust deed) 
were signed by leading delegates of Great Britain, France, Germany, Italy, Japan, 
and the United States. Text: N. Y. Times, Nov. 15, 1929, p.18. C.S. Monitor, 
Nov. 14 and 27, 1929. 


Great Brirarn—Rvussia. Signed protocol relative to procedure for settlement of 
questions outstanding, such procedure to be operative on resumption of diplo- 
matic relations. Text: Times (London), Oct. 5, 1929, p.12. Soviet Union Review, 
Nov., 1929, p.178. Russia no. 1 (1929), Cmd. 3418. 


Juaostavia. King Alexander I announced decision to alter name of Kingdom of the 
Serbs, Croats and Slovenes to the Kingdom of Jugoslavia. B.J.N., Oct. 10, 1929. 


SrrRESEMANN, Gustav. Death of German Foreign Minister, representative of Ger- 
many on the League of Nations Council and delegate to the Assembly. JN. Y. 
Times, Oct. 4, 1929, p. 1. 
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4-10 Premrer MacDonatp’s Vistr. Ramsay MacDonald, Prime Minister of England, 


visited Washington and held informal conversations with President Hoover. Cur. 
Hist., Nov., 1929. On Oct. 7, they issued a joint statement on relations between 
Great Britain and the United States. Text: Press releases, Oct. 19, 1929, p. 28. 


FranceE—Great Brirarin. Presidential decree issued in France approving and pro- 


mulgating agreement signed at Paris Aug. 2, 1929, for reparation of war damages. 
Text: J. O., Oct. 8, 1929, p. 11323. G. B. Treaty Series, no. 28 (1929). 


7-16 Navat ConFERENCE. Following the informal conversations of President Hoover 
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19 
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and Premier MacDonald, the British Government invited the United States, 
France, Italy and Japan to participate in a five-power conference on naval dis- 
armament to be held in London, January, 1930. On Oct. 10, the acceptance of the 
United States was made public. Texts: Press releases, Oct. 12, 1929. Congres- 
sional Digest, Oct., 1929. Cur. Hist., Nov., 1929, p. 355. Texts of acceptance by 
Italy and Japan: Press releases, Oct. 19, 1929. Text of French reply of Oct. 16: 
N.Y. Times, Oct. 17, 1929, p.2._ Technical problems to be faced at the conference: 
Congressional Digest, Oct., 1929. U.S. delegation: N. Y. Times, Nov. 21, 1929, 


France—Mexico. Presidential decree issued in France for execution of commercial 


arrangement, effected by exchange of notes on July 31, 1929. Text: J.0O., Oct. 12, 
1929, p. 11459. 


INSTITUTE OF INTERNATIONAL Law. Held eight-day session at Briarcliff Manor, 


New York, under presidency of James Brown Scott. N. Y. Times, Oct. 10-19, 
1929. 


MariITIME CoNFERENCE. Third international maritime conference under auspices of 


International Labor Office, opened in Geneva on Oct. 10, and closed on Oct. 28, 
after establishing main points for the questionnaires relating to (1) regulation of 
hours of work in ships at sea; (2) protection of seamen in case of sickness or injury; 
(3) improvement of conditions facing seamen during their stay in port; (4) minimum 
professional special requirements of captains and navigating officers of the Mer- 
cantile Marine. Times (London), Oct. 11, 24, 26 and 28, 1929. 

Mexico—Unirep Srates. Exchanged ratifications of agreement of Aug. 27, 1929, 
extending duration of General Claims Commission for a period of two years. 
Text: U.S. Treaty Series, no. 801. 

Avustria—Eeayrr. Signed abrogation of consular court agreement. B. J. N., Oct. 
24, 1929. 

INTERNATIONAL Retr Unron. Met at Geneva to recommend measures for facili- 
tating operation of the Union. L.N.M.S8S., Nov. 15, 1929, p. 334. 

Strate DepaRTMENT. Announced comprehensive program of publications. Text: 
U.S. Daily, Oct. 18, 1929, p.9. Press releases, Oct. 5, 1929. 

Bu.LGaria—JuGosiavia. Bulgaria notified Jugoslavia of approval of settlement of 
frontier questions proposed by the joint conference at Pirot. B. J. N., Oct. 24, 
1929. 

FRANCE—GREECE. Exchanged ratifications of treaty of commerce and navigation 
signed at Athens Mar. 11,1929. Text: J.0O., Oct. 27, 1929, p. 11898. 

France—Unirep Srartes. After two years of controversy, agreement was reached 
on question of valuation of French exports to the United States. Treasury De- 
partment forwarded instructions to Treasury agents in France to resume evalua- 
tion of French exports before shipment. N.Y. Times, Oct. 20, 1929, p. 2. 

INTERNATIONAL Ramtpway CONFERENCE. Opened in Warsaw with 300 delegates 
from all the European countries, China and Japan. B. J. N., Oct. 24, 1929, p. 26. 
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22 Canapa—UNnirTep States. Agreement governing admission of civil aircraft, pilot 
licenses, etc., came into force. Text: Press releases, Nov. 4, 1929. N.Y. Times, 
Nov. 6, 1929, p. 21. Hx. Agr. Ser., no. 2. 


24 PoLtanp—RvumaniA. Signed arbitration and conciliation treaty in Bucharest to 
remain in force for five years. B. J. N., Nov. 7, 1929. 


25 to November 12 GuatemMaLa—Honpuras. On Oct. 25, the United States invited both 
governments to send representatives to Washington for a conference on their 
long-standing boundary dispute. On Nov. 12, it was announced that both 
countries had agreed to a parley. N. Y. Times, Nov. 13, 1929, p. 8. Press 
releases, Nov. 12, 1929. 


28 to November 8 Paciric Rexations. Institute of Pacific Relations held third conference 
in Kyoto for discussion of extraterritoriality in China, common interests and 
problems. N. Y. Times, Oct. 29 and Nov. 10, 1929, pp. 8 and 14. Opening 
address of Dr. Nitobe: Pacific Affairs, Nov., 1929, p. 685. 


29 Mexico—Unirep Srates. Exchanged ratifications of treaty of Aug. 17, 1929, 
extending duration of Special Claims Commission for a period of two years. 
Press releases, Oct. 29, 1929. U.S. Treaty Series, no. 802. 


29 Wortp ENGINEERING AND Wori”p PowrR CONFERENCE. Opened in Tokyo. 
B. I. N., Nov. 7, 1929, p. 22. 


30 to November 9 AMERICAN ACADEMY OF INTERNATIONAL Law. Officially inaugurated 
at Havana, on Oct. 30, with representatives of 22 nations in attendance. JN. Y. 
Times, Oct. 31, 1929, p. 11. Closed on Nov. 9, with addresses by the director, 
Dr. Antonio Sanchez de Bustamante, and Dr. James Brown Scott. Ezcelsior—El 
Pais (Habana), Oct. 30-Nov. 9, 1929. Heraldo de Cuba (Habana), Nov. 1-9, 1929. 


30 AMERICAN INSTITUTE OF INTERNATIONAL Law. The Council of Directors held meet- 
ing in Havana to discuss present status of Pan American relations and draw up a 
program of methods of treatment of important questions affecting international 
controversies involving nations of the American continent. Ezcelsior—El Pais 
(Habana), Oct. 30, 1929. 


30 CanapAa—CzECHOSLOVAKIA. Exchanged ratifications of commercial convention 
signed in Ottawa Mar. 15, 1928. Text: G. B. Treaty Series, no. 26 (1929). 


31 Cutina—Great Britain. Agreement reached by exchange of notes for return to 
China as from Nov. 15th of the Chinkiang concession, leased to British Govern- 
ment in perpetuity in 1861. B. J. N., Nov. 21, 1929, p. 20. 


31 GERMANY—PoLaNnpD. Signed agreement in Warsaw settling all questions relating 
to liquidation of claims regarding German private property in Poland. B. I. N., 
Nov. 7, 1929. 

November, 1929 

1 EXTRATERRITORIALITY IN Cutna. Negotiations for gradual relinquishment of 
extraterritorial rights proposed to China in notes of the United States, Great 
Britain, France and the Netherlands. The United States also replied to China’s 
note of Sept. 5 on same subject. Text: U.S. Daily, Nov. 12, 1929. Press releases, 
Nov. 11, 1929. 

5 Foreign Nationats Ricurs. Diplomatic conference opened in Paris under 
auspices of League of Nations to consider draft convention on treatment of 
foreign nationals and foreign enterprises. N. Y. Times, Nov. 6, 1929, p. 16. 
Text of convention: L. N. Doc. C. 174. M. 68. 1928. II. Preparatory 
documents: C.J. C.37. M.21. 1929. I. 


6 Cupa—France. Signed most-favored-nation commercial treaty at Paris. U. S. 
C. R., Nov. 25, 1929, p. 510. 


14 


15 


15 


18 


26 
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Mexican Specrat Ciams Commission. Law establishing commission to deal with 
all claims against Mexican Government, except those to be dealt with by Mixed 
Claims commission made public. Text: U. S. Daily, Nov. 9, 1929, p. 2. Press 
releases, Nov. 9, 1929. 

ARGENTINA—GREAT Brirarn. Signed trade convention in Buenos Aires for credits 
to be used in purchasing railway material, cereals, etc. B.J.N., Nov. 21, 1929. 
Miuitary Service In GreEcE. Text of law of July 25-28, 1928 (law 3644) re: 
“recruiting of land forces” made public. Citizens of Greek origin bearing Amer- 
ican passports may visit Greece for three months without question as to their 

Greek military obligations. Text: Press releases, Nov. 9, 1929. 

CzECHOSLOVAKIA—UNITED States. Exchanged ratifications of naturalization 
treaty signed July 16, 1928. U.S. Daily, Nov. 15, 1929, p. 3. 

ANTARCTIC SOVEREIGNTY. United States Government replied to note of British 
Government, dated Nov. 17, 1928, with respect to sovereignty in Antarctic region 
raised in connection with Commander Richard E. Byrd’s American expedition to 
the South Pole. N. Y. Times, Nov. 29, 1929, p.1. U.S. Daily, Nov. 30, 1929, 
p. 3. 

Cuina—Mexico. Government of Mexico announced surrender of extraterritorial 
privileges in China. B. J. N., Nov. 21, 1929, p. 23. 

France—UniTep Srates. Exchange of correspondence between the American 
Embassy and French Foreign Office from Oct. 11, 1927—Oct. 29, 1929, on subject 
of tariff relations, made public by Department of State. Press releases, Nov. 
18, 1929. 

Narcotic Trarric. Texts of agreements between the United States and 15 other 

countries, and correspondence in connection therewith, providing for exchange of 

information, made public by Department of State. U.S. Daily, Nov. 27, 1929, 

p. 3. 


INTERNATIONAL CONVENTIONS 


AERIAL NaAviIGATION. Paris, Oct.13,1919. Revision. Paris, June 15, 1929. 
Signatures (and text): T. J. B., Sept., 1929, p. 14. 
Aurens Status. Havana, Feb. 20, 1928. 
Ratification deposited: Brazil. T.I.B., Sept., 1929, p.13. P.A.U., Dec., 1929, p. 1253. 
ARBITRATION CLauses. Geneva, Sept. 24, 1923. 
Signature: Czechoslovakia. Sept. 25, 1929. L.N. A. J., Sept. 26, 1929, p. 395. 
ARBITRATION CLauseEs. Protocol. Geneva, Sept. 24, 1923. 
Accession: Uganda. June 28, 1929. L.N.O.J., Aug. 1929, p. 1270. 
Ratifications: 
Estonia. May 16,1929. L.N.O.J., Aug., 1929, p. 1270. 
Sweden. Aug. 8, 1929. L.N.O.J., Sept., 1929, p. 1319. 
Arms TraFFic. Prorocot oN CHEMICAL WARFARE. Geneva, June 17, 1925. 
Text: G. B. Misc. Series, no. 6 (1929), Cmd. 3398. 
Ratifications deposited: 
Finland, Rumania, Spain, and Persia. 7. J. B., Sept., 1929, p. 10-11. 


Turkey. Oct. 5,1929. 7. J. B., Oct., 1929. 


Asytum ConvENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Brazil. T.I. B., Sept., 1929, p.13. P.A.U., Dec., 1929, p. 1252. 
Bones Export CONVENTION AND Protocot. Geneva, July 11, 1928. 
Cameintoforce. Oct.1,1929. U.S.C. R., Oct. 14, 1929, p. 126. 
Ratification: Hungary. 


July 26, 1929. L.N.O. J., Sept., 1929. 
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Crvi Strire. Havana, Feb. 20, 1928. 
Ratification: Brazil. July 30,1929. P.A.U., Dec., 1929, p. 1253. 
Copyricut Union. Berne, Sept. 9, 1886. Revision, Berlin, Nov. 13, 1908. Rome, June 
2, 1928. 
Ratification: Bulgaria. July 16, 1929. La Coép. Intellectuelle, Nov. 15, 1929, p. 706. 
CoUNTERFEITING CURRENCY AND ANNEX. Geneva, April 20, 1929. 
Signatures: United States. July 20, 1929. L. N.O. J., Sept., 1929. 
Economic Statistics. Geneva, Dec. 14, 1928. 
Signatures: 
Union of South Africa. Sept. 24,1929. L.N.A.J., Sept. 25, 1929, p. 386. 
Sweden. Aug. 8, 1929. L.N.O.J., Sept., 1929. 


EMPLOYMENT OF CHILDREN ATSEA. Genoa, July 9, 1920. 

Ratification: Germany. May 27,1929. J. L. O. B., Sept. 15, 1929. LZ. N. O. J., Aug., 
1929. 

EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND StToKers. Geneva, Nov. 11, 1921. 
Ratification: Germany. L.N.O.J., Aug., 1929. J. L.O.B., Sept. 15, 1929. 

ForEIGN ARBITRAL AWarps. Geneva, Sept. 26, 1927. 
Signature: Czechoslovakia. Sept. 25,1929. L.N.A.J., Sept. 26, 1929, p. 395. 
Ratification: Sweden. Aug. 8,1929. L.N.O.J.,Sept., 1929. 


GENERAL AcT For Paciric SETTLEMENT OF INTERNATIONAL Disputes. Geneva, Sept. 26, 
1928. 
Adhesion: 
Belgium. May 18,1929. N.Y. Times, May 22, 1929, p. 7. 
Finland. Nov.7,1929. B.J.N., Nov. 21, 1929. 
Norway. June 11, 1929. 
Sweden. May 13,1929. L.N.M.S., Sept. 15, 1929, p. 256. 
Cameinto force. Aug. 16,1929. L.N.M.S., Sept. 15, 1929, p. 256. 
Hives AND Skins. Geneva, July 11, 1928. 
Cameinto force. Oct.1,1929. U.S.C.R., Oct. 14, 1929, p. 126. 
Ratification: Hungary. July 26,1929. L.N.O.J., Sept., 1929. 
INSPECTION OF EMIGRANTS. Geneva, June 5, 1926. 
Ratification: Finland. J. L.O. B., Sept. 15, 1929. 
INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Text: F. P. A. I. 8., Nov. 13, 1929, p. 326. 
Ratification: Mexico. U.S. Daily, Oct. 31, 1929, p. 3. 
Ratifications deposited: 
Dominican Republic. Sept. 17, 1929. 7. J. B., Sept., 1929. P. A. U., Dec., 1929, 
p. 1253. 
Guatemala. Oct. 28, 1929. U.S. Daily, Oct. 30, 1929, p. 3. 
InreR-AMERICAN CONCILIATION TREATY. Washington, Jan. 5, 1929. 
Ratification: Mexico, U.S. Daily, Oct. 31, 1929, p. 3. 
Lirtite ENTENTE Pact or CONCILIATION AND ARBITRATION. Belgrade, May 21, 1929. 
Ratifications exchanged. Nov. 16,1929. B.I.N., Nov. 21, 1929, p. 23. 
MepicaL ExaMINATION OF YouNG Persons EMpLorep at Sea. Geneva, Nov. 11, 1921. 
Ratification: Germany. June 11,1929. L.N.O.J., Aug., 1929. 
Miniwum-WaceE-Frxing Macurinery. Convention and recommendation. Geneva, June 
16, 1928. 
Ratification: 
Germany. May 30, 1929. 
Great Britain and Northern Ireland. L. N.O. J., Aug., 1929. 
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Orrum ConvVENTION AND Protocot. Geneva, Feb. 19, 1925. 
Ratification: Germany. Aug.15,1929. L.N.O.J.,Sept., 1929, p. 1319. 
Ratifications deposited: 
Jugoslavia. 7. J. B.,Sept., 1929, p. 13. 
Siam. B.J.N., Oct. 24, 1929. 


Pan AMERICAN SanrTary Cope. Havana, Nov. 14, 1924. Protocol. Lima, Oct. 19, 1928. 
Ratification: Brazil. Aug. 13,1929. P.A.U., Nov., 1929, p. 1146. 


Pan AMERICAN UNION. Havana, Feb. 20, 1928. 
Ratification deposited: Brazil. Aug. 9, 1929. P. A. U., Nov., 1929, p. 1146. 


PERMANENT Court OF INTERNATIONAL JusTICE. Optional Clause. 

List of 18 states parties to: T. I. B., Aug., 1929, p. 3. 

Signatures of 16 additional countries. Sept., 1929. (Australia, Canada, Czechoslovakia, 
France (renewal), Great Britain, Greece, India, Irish Free State, Italy, Latvia (renewal), 
New Zealand, Nicaragua, Peru, Siam, Union of South Africa). 7. J. B., Sept., 1929, 


PERMANENT Court OF INTERNATIONAL Justice. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Text: L. N. M.S., Oct., 1929, p. 325. G. B. Misc. Series, no. 9 (1929), Cmd. 3428. 
Signatures: T. I. B., Sept., 1929, p. 3. 
Approved by Secretary Stimson on Sept. 5, 1929. T.I. B., Sept., 1929, p. 4. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Text: L. N. M.S., Oct., 1929, p. 321. G. B. Misc. Series, no. 10 (1929), Cmd. 3482. 
Signatures: T. I. B., Sept., 1929, p.3. B. I. N., Sept. 26, 1929, p. 25. 


PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Signature. Geneva, Dec. 16, 
1920. 
Signatures and ratifications to Sept. 20, 1929. L.N.A.J., Sept. 21, 1929, p. 315. 


PROGRESSIVE ARBITRATION Protocot. Washington, Jan. 5, 1929. 
Ratification: Mexico. U.S. Daily, Oct. 31, 1929, p. 3. 
Ratification deposited: Dominican Republic. Sept. 17, 1929. P. A. U., Dec., 1929, p. 
1252. 


Rartways Rféaime. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification deposited: Estonia. Sept. 21,1929. L. N. A. J., Sept. 24, 1929, p. 364. 


Rewier Union. Geneva, July 12, 1927. 
Ratifications: Germany and San Marino. L. N. O. J., Sept., 1929. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 
Deposited at League Secretariat. Sept. 5, 1929. N., Sept. 12, 1929, p. 18. 
Adhesion: Mexico. Press releases, Nov. 26, 1929. 
Ratifications deposited: 
Greece. Aug. 3, 1929. 
Honduras. Aug. 5, 1929. 
Chile. Aug. 12, 1929. 
Luxemburg. Aug. 24,1929. 7.J/. B., Aug., 1929. 
Danzig. Sept. 11, 1929. 
Haiti. Sept. 14,1929. 7. J. B., Sept., 1929. 
Costa Rica. Oct. 1, 1929. Press releases, Oct. 2, 1929. 
Venezuela. Oct. 24,1929. Press releases, Oct. 26, 1929. 


RHINELAND Evacuation. The Hague, Aug. 30, 1929. 
Signatures and text: G. B. Misc. Series, no. 7 (1929), Cmd. 3417. 
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Ricut To A or States Havina No Szacoast. Barcelona, April 20, 1921. 
Ratification: Spain. July 1, 1929. L. N.O.J., Aug., 1929, p. 1269. 


TRADE RESTRICTIONS CONVENTION. Geneva, Nov. 8, 1927. Supplementary Agreement. 
Geneva, July 11, 1928. 
Ratifications: 
Belgium. April 27,1929. L.N.O.J., June, 1929, p. 876. 
France. June 29,1929. 7.J. B., July, 1929, p. 38. 
Austria, Luxemburg, Netherlands, Rumania, Switzerland. L. N.O.J., Aug., 1929, p. 
1271. 
Hungary and Sweden. 
United States. Sept. 19,1929. L. N.O.J., Sept., 1929. 
TraveE Restrictions. Convention and Protocol. Geneva, Nov. 8, 1927. 
Ratifications: 
Belgium. April 27, 1929. L.N.O.J., June, 1929, p. 876. 
Austria. June 26, 1929. 
Luxemburg. June 27, 1929. 
Netherlands. June 28, 1929. 
Rumania. June 30, 1929. 
Switzerland. June 27, 1929. L.N.O.J., Aug., 1929, p. 1270. 
France. July 31, 1929. 
Hungary. July 26, 1929. 
Sweden. Aug. 8,1929. L.N.O.J., Sept., 1929, p. 1320. 
United States. Sept. 19,1929. 7. J. B., Sept., 1929, p. 15. 
TRADE Restrictions. Convention and Protocol. Geneva, Nov. 8, 1927. Suppl. Agree- 
ment, July 11, 1928. 
Signatures and ratifications up to Sept. 30,1929. T.1. B., Sept., 1929, p. 18. 
Transit FOR Emicrants. Geneva, June 14, 1929. 
Signatures and text: L. N. O. J., Sept., 1929, p. 1351. 
Came into force. Sept. 12,1929. G. B. Treaty Series, no. 27 (1929), Cmd. 3402. 
TREATIES AMONG AMERICAN Srates. Havana, Feb. 20, 1928. 
Ratification deposited: Brazil. P. A. U., Dec., 1929, p. 1253. 
Waite Leap Paint. Geneva, Nov. 19, 1921. 
Ratifications: 
Finland. Mar. 1, 1929. J. L. O. B., Sept. 15, 1929. 


Norway. June 11, 1929. L.N.O.J., Aug., 1929. 
M. Auice MatTrHEws. 


163 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


ARBITRAL AWARD 
Sopron-K6szec Locat Ratbway COMPANY 


Done in Paris, June 18, 1929 


Art. 304 of the Treaty of Trianon and Art. 320 of the Treaty of St. Germain provided that 
the administrative and technical reorganization of privately-owned railroads of the former 
Austro-Hungarian Monarchy to be situated in several states under the treaties should be 
regulated by agreement between the owning company and the states territorially concerned, 
and that any differences which could not be settled should be submitted to arbitrators 
designated by the Council of the League of Nations. 

A former Hungarian railway came to be situated under the Treaty of Trianon on both 
Austrian and Hungarian territory, and the company and the Austrian Government being 
unable to reach an agreement, the dispute was submitted to the present arbitrators in ac- 
cordance with the treaty. 

The rights which a private company derives from a deed of concession can not be nullified 
by the change of sovereignty of the territory in which the public service is operated. Whilst 
the pre-war contracts of the claimant company should be respected in their main lines, they 
could not be enforced literally and in full without disregarding the consequences of the 
World War; and the very existence of these provisions in the peace treaties shows that the 
high contracting parties foresaw special difficulties in the reorganization of the railways of 
the former Austro-Hungarian Monarchy and contemplated fresh agreements whereby the 
position under previous contracts was to be brought into harmony with the new political 
circumstances and economic situation growing out of the break-up of the Dual Monarchy. 
The arbitrators are, therefore, empowered to make such changes as are rendered necessary 
by the events of the last fifteen years, which could not have been anticipated when the con- 
cession was granted. 

Austrian control over the whole line decided to be the most expedient solution. The 
Austrian and Hungarian Governments ordered to repurchase the portions of the line situated 
in their respective territories, the latter to transfer to the former all its rights in the Hun- 
garian section, its laws prohibiting such transfer being declared inoperative, and the Austrian 
Government to pay the claimant company the full repurchase price in annual instalments. 


We, the undersigned, J. G. Guerrero, former Minister of Foreign Affairs 
of Salvador, Envoy Extraordinary and Minister Plenipotentiary in France, 
Vice-Chairman of the Permanent Legal Committee of the League of Nations 
Advisory and Technical Committee for Communications and Transit; J. A. 
Kalff, General Director of the Netherlands Railways, member of the 
Permanent Committee on Transport by Rail of the Communications and 
Transit Committee; R. Mayer, honorary Maitre des Requétes on the Conseil 
d’ Etat of France, Member of the Permanent Legal Committee of the Com- 
munications and Transit Committee; appointed by resolutions of the Coun- 
cil of the League of Nations dated September 8 and 26, 1928, as arbitrators 
to settle the disputes which stood in the way of the agreement between the 
Sopron-Készeg Local Railway Company, on the one hand, and Austria and 
Hungary, states territorially concerned, on the other hand; 

In view of Articles 304 of the Treaty of Trianon and 320 of the Treaty of 
St. Germain, which provide that: 

* League of Nations Document C. 312. 1929. VIII. C. C. T. 401. 
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With the object of ensuring regular utilization of the railroads of the 
former Austro-Hungarian Monarchy owned by private companies 
which, asa result of the stipulations of the present treaty, will be situated 
in the territory of several states, the administrative and technical 
reorganization of the said lines shall be regulated in each instance by an 
agreement between the owning company and the states territorially 
concerned. 

Any differences on which agreement is not reached, including ques- 
tions relating to the interpretation of contracts concerning the ex- 
propriation of the lines, shall be submitted to arbitrators designated by 
the Council of the League of Nations. 


In view of the Sopron-Készeg Local Railway Company’s request of June 20, 
1927; in view of Minute No. 6 of the fifty-first session of the Council of the 
League of Nations, and Minute No. 6 of the fifty-second session; in view of 
the memoranda and documents laid before us by the aforesaid company, on 
the one hand, and in particular its articles of association, the deed of conces- 
sion and the working contract, together with their modifying annexes, sub- 
mitted by the Austrian and Hungarian Governments, on the other hand; 
in view of Decree No. 3800 of 1926, issued by the Royal Hungarian Minister 
of Finance, concerning the revaluation of the balance-sheets of railway un- 
dertakings, and in particular its 24th and last paragraph; in view of the pro- 
tocol concluded at Vienna on January 19, 1922, between the Austrian Fed- 
eral Government and the Royal Hungarian Government, concerning the 
regulation of railway traffic through the territory of the town of Sopron and 
the surrounding district; in view of our previous decision, dated November 
10, 1928, regarding the estimation of arbitration costs and the provisional 
allocation of the necessary advances; in view of the decision of the President 
of the Council of the League of Nations, dated May 4, 1929, fixing, after con- 
sultation of the parties, the amount of the arbitrators’ fees; 

Having heard the observations of the representatives of the Sopron- 
Készeg Local Railway Company, the Austrian Federal Government and the 
Royal Hungarian Government; and after due consideration thereof; 

Bearing in mind that the applicant company was, by act of the Royal 
Hungarian Government, dated June 19, 1907, declared to be the concession- 
holder, for a period of ninety years, of a standard-gauge railway from 
Sopron to Készeg; that the operation of the said railway was begun on Jan- 
uary 1, 1909, under a working contract concluded on October 19, 1908, be- 
tween the concession-holding company and the Hungarian State Railways, 
which latter undertook, in the said contract, to pay the company a sum cal- 
culated on the basis of the gross receipts; that the said sum, which, to begin 
with, was computed, under paragraph 14 of the said contract, on percentages 
of the passenger-kilometre receipts or on fixed amounts per ton-kilometre for 
goods, was subsequently fixed at an inclusive rate of 47.5 per cent of the 
total gross receipts, under the terms of a supplement to the working contract 
concluded on August 22, 1912, with retrospective effect to January 1, 1911; 
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that, on expiry of the concession, the railway and its appurtenances were to 
become the property of the Hungarian State without any consideration in 
return; and that it was then to be handed over in good running order and 
free of all charges; 

Considering that, in virtue of the provisions of the Treaty of Trianon, the 
Sopron-Készeg Local Railway came to be situated both on Austrian and on 
Hungarian territory; that it is therefore among the railways contemplated 
in Article 304 of the Treaty of Trianon and Article 320 of the Treaty of St. 
Germain; that, owing to further modifications in the frontiers of the two 
aforesaid states, in virtue of the Venice protocol, the two ends of the line, 
at Sopron and at Készeg, have remained in Hungarian territory, whilst the 
intermediate stretch passes through Austrian Burgenland for a distance of 
some 46 kilometres, whereas the two Hungarian sections have a total length 
of about 11 kilometres; 

Considering that, on January 5, 1922, the Austrian Government took 
possession of the installations of the line in Austria; that the Austrian Fed- 
eral Railways took over the management thereof and collected its recepits, 
whilst the Royal Hungarian Railways continued to collect the receipts of 
operation and to manage the stations on the Hungarian sections, the haulage, 
and the running of trains being undertaken for the whole line by the Raab- 
Sopron-Ebenfurth Railway Company, acting on behalf of the Austrian Fed- 
eral railways; 

Considering that, immediately after the conclusion of the peace treaties, 
the applicant company accepted, in agreement with the Hungarian Govern- 
ment, a reduction in its share of the gross operation receipts, which was 
brought down by tacit consent to approximately 30 per cent of the aforesaid 
receipts derived from the Hungarian sections; but that no amicable agree- 
ment could be reached between the Austrian Government and the company 
as to the sharing of the gross receipts of the line in Austria, and that, since 
January 5, 1922, the applicant company has received no payment in respect 
of the operation of that part of the line; that it consequently brought the 
matter before the Council of the League of Nations under Article 320 of the 
Treaty of St. Germain, with a view to the appointment of arbitrators, which 
appointment was duly made under the above-mentioned resolutions of the 
Council of the League of Nations, the Austrian Federal Government having 
associated itself in the presence of the Council, with the company’s request; 

Considering that, in its request, the company asks the arbitrators to recog- 
nize the rights which it alleges it can still claim against the Austrian Govern- 
ment under its deed of concession and working contract, dating from before 
the war of 1914-1918, contending that the settlement to be effected should 
both afford it compensation for the injury suffered by the company during 
the period preceding the present decision and define its rights for the future, 
the said settlement to be made on a “gold basis”; that the Austrian Federal 
Government, however, contests the validity of the said deed of concession 
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and working contract, as enforceable against itself, and that, whilst declaring 
that it respects the company’s private rights in respect of immovable prop- 
erty, it merely offers the latter a sum to be fixed yearly at 5 per cent of the 
gross operation receipts of the line in Austria and payable up to the expiry of 
the concession; that, furthermore, the Royal Hungarian Government has, 
for its part, expressed its willingness to accept the arbitrators’ decision, since 
no litigation has arisen or is proceeding between it and the Austrian Federal 
Government or the applicant company; 

Holding that the arbitrators are required, by the terms of Articles 304 of 
the Treaty of Trianon and 320 of the Treaty of St. Germain, to effect, in 
their award, a final and general settlement of the questions raised in the 
company’s request to the Council of the League of Nations, and that they 
should, with that end in view: first, define the company’s rights in relation to 
the Austrian State from January 5, 1922, up to the date of the present de- 
cision, and, for the future, its rights in relation to the two states territorially 
concerned; secondly, lay the foundation of the administrative and technical 
reorganization of the Sopron-Készeg Railway, bearing in mind their decisions 
on the first point as defined above; 

As regards the validity, so far as the Austrian Government is concerned, of the 
contracts governing the concession and operation of the Sopron-Készeg Railway 
in Hungary before the war. 

Holding that, in principle, the rights which a private company derives 
from a deed of concession cannot be nullified or affected by the mere fact of a 
change in the nationality of the territory on which the public service con- 
ceded is operated; that most authorities and the international judgments 
which conform most nearly to modern views of international law take this 
view; that further confirmation of this principle—of decisive import in the 
case in point—has been given by Articles 304 of the Treaty of Trianon and 
320 of the Treaty of St. Germain, which are here to be applied; that the said 
articles were embodied in the treaties of peace, both in the interests of the 
inhabitants of the districts traversed by the railways therein referred to, so 
that they might benefit in the ordinary way from the advantages afforded by 
such means of communication, and also in the interests of the private conces- 
sion-holding railway companies which, failing a special treaty clause, would 
have been precluded from making good the rights conferred upon them by 
their previous concessions, owing to the special position in which territorial 
changes had placed their railway systems, now simultaneously under the 
authority and laws of several countries; that, consequently, one of the 
purposes of these texts was to recognize the position of the companies con- 
cerned as concession-holders in relation to states in whose territory they were 
not in this position before the 1914-1918 war; and that the Sopron-Készeg 
Railway Company is accordingly in this position relatively to the Austrian 
State; 

Considering, on the other hand, that contracts concluded by a concession- 
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holding railway company with a third party, more particularly for the opera- 
tion of a line which it has built, cannot in principle be relied upon against the 
state on whose territory the said line is henceforth situated by virtue of the 
provisions of a treaty; that the said state, though compelled, as already men- 
tioned, to respect those rights which the company derives from its conces- 
sion, is not bound by any provisions which may be embodied in such a con- 
tract as regards the advantages to be respectively accorded to the operating 
and to the concession-holding party, nor indeed by the existence of a working 
contract which, for it, is res inter alios acta; 

But, holding, that though this principle is correct, it must suffer an excep- 
tion in the case inpoint; that, as a matter of fact, according to a practice very 
generally followed in Hungary at the time when the Sopron-Készeg railway 
concession was granted, and provided for in the laws of that state, the conces- 
sion-holding company was “‘required”’ to entrust the operation of the line to 
the Hungarian State Railways, with which it had to conclude a working 
contract; that the said contract, as shown in paragraph 11 of the deed of 
concession, is in fact an integral part of the latter which cannot, in this partic- 
ular case, be separated from it; that, in point of fact, whatever may be the 
terms in which it is described in the text, this contract which determined the 
method of calculating the sums to be used for the payment of interest and re- 
demption on the capital invested in the railway up to the time when the 
latter would be handed over free to the concession-granting state, is inherent 
in the general terms on which the concession was granted to a private com- 
pany whose sole business was in reality to finance the construction of the 
railway line in question; that the applicant company is hence entitled to 
maintain that, by way of exception to the rule mentioned above, the working 
contract concluded by it with the Royal Hungarian Railways in discharge of 
an obligation laid down in the deed of concession, forms an integral part of 
the said deed, and that the rights which it derives therefrom have the same 
value as if they were provided for in the concession itself; 

Considering that, as a subordinate contention, the Austrian Federal 
Government has indeed urged that, even assuming the working contract to 
form an integral part of the concession in this particular case, it might still, 
in accordance with its terms, be denounced by the operating administration, 
and hence at the present time by the Austrian Federal Railways; that, 
according to this contention, the said contract would be open to denunciation 
at any time, so far as the clause governing the sharing of receipts is con- 
cerned; 

But considering that this interpretation cannot be accepted; that Article 
24 of the working contract provides that, as from January 1, 1912, a certain 
number of its clauses, including that which relates to the sharing of the 
gross receipts, may be denounced and replaced by others drawn up in con- 
sideration of the results of the first three years’ operation; that this text 
must be construed to mean that, once the said revision has been carried out 
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in accordance with the results of the business years 1909, 1910 and 1911, the 
denunciation clause in question ceases to operate, as it actually did, in con- 
sequence of the signing of the supplementary terms on August 10, 1912, 
which, as already explained, substituted the inclusive percentage of 47.5 
per cent of total gross receipts for the other methods of computation laid 
down at the time when the working contract was first drafted; that therefore 
the latter cannot now be denounced under its Article 24 by the operating 
administration; 

Holding that the foregoing shows the applicant company to be justified 
in its contention that its pre-war contractual position should remain un- 
changed in its general features in the new agreements to be concluded; that 
the amounts which it is to receive in cash should hence remain in large 
measure independent of the results of the operation of the railway; but that 
it by no means follows that the said sum should continue to be computed 
in the same manner as those payable to the company under the working 
contract of 1908-1912; 

Considering that, whilst the pre-war contracts between the concession- 
granting state and the concession-holding company should be respected in 
their main lines, they could not be enforced literally and in full without 
disregarding the position brought about by the 1914-1918 war and its politi- 
cal and economic consequences, the treaties of peace and, in particular, 
Articles 304 of the Treaty of Trianon and 320 of the Treaty of Saint Germain, 
or without disregarding the extent of the powers of the arbitrators whose 
intervention is contemplated in the aforesaid clauses; that the very existence 
of these peace treaty provisions shows the high contracting parties to have 
foreseen that special difficulties would hamper the reorganization of the 
railways of the former Austro-Hungarian Monarchy, that, for the solution 
thereof, they contemplated fresh agreements to be concluded between the 
concession holders and the states territorially concerned, whereby the posi- 
tion under previous contracts was to be brought into harmony not only with 
the new political circumstances but also with the economic situation created 
by the war and the break-up of the Dual Monarchy; that, failing agreement, 
the treaties provided for arbitration, and this could not be confined to the 
enforcement of the old contract clauses, which remain valid as to their prin- 
ciple but cannot be equitably enforced without extensive modifications; 
that the applicant company has moreover realized that its rights must be 
placed on a new footing, seeing that it has reduced its original demand before 
the arbitrators to that of a percentage of gross receipts below 47.5 per cent, 
and equivalent to that which it has accepted from the Hungarian Govern- 
ment for nearly ten years past; 

Holding, in short that the contract clauses under which the Sopron-Kés- 
zeg Railway Company was working before the war can be pronounced neither 
wholly invalidated by the change of sovereignty affecting the territories on 
which its undertaking is situated, nor indeed wholly valid and enforceable 
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according to their drafting and tenor up to the expiration of the concession; 
that the arbitrators appointed by the Council of the League of Nations are 
called upon, failing agreement between the two states and the company, to 
make such changes in the position under the contracts as are rendered 
necessary by the events of the last fifteen years, which could not be antici- 
pated in the joint intentions of the parties when the concession was granted: 
that the arbitrators should, with that end in view, take account both of the 
legitimate interests involved in the public-utility undertaking concerned 
and of the purpose set before them by the treaties of peace, which is to re- 
store the regular operation of the railways of the former Austro-Hungarian 
Monarchy in the higher interests of the facility and freedom of international 
communication; 

As regards the administrative and technical reorganization of the Sopron- 
Készeg Railway: 

Holding that, in order to achieve the purpose thus defined, the whole line 
must, obviously for technical reasons, be brought under the control of one 
and the same administration; that the task of the arbitrators in this con- 
nection is, moreover, greatly facilitated by the existence of the above- 
mentioned protocol, concluded at Vienna on January 19, 1922, between the 
Austrian Federal Government and the Royal Hungarian Government, 
which furnishes internationally-accepted technical grounds for the operation 
of the whole line by the Austrian railways; that the settlement of the present 
dispute will enable all the clauses of the said protocol to be applied, and the 
Sopron-Készeg Railway to be operated henceforth under the best conditions 
consistent with the lie of the frontiers and the restrictions to which railway 
traffic on the said line is inevitably subjected in consequence; 

Considering that, as the matter stands, the most expedient means of se- 
curing Austrian control over the whole line consists in the acquisition of all 
the company’s rights over the railway; that the peculiar circumstances of 
such acquisition render inoperative the Hungarian laws on the recovery 
acquisition of railway lines and that the terms of the transaction should be 
laid down in the present arbitral award; 

Holding that it will accordingly be proper to decide: 

(1) That on the date of July 1, 1929, the Austrian State and the Hungarian 
State shall make an order for the repurchase of those portions of the line 
which are situated on their respective territories; 

(2) That the Royal Hungarian Government shall, on the same date, trans- 
fer to the Austrian Federal Government all its rights of property over the 
Hungarian sections, the Austrian Federal Government being required to pay 
the applicant company the full annual installment of the repurchase price, to 
be specified below, thus becoming, from the date of the purchase and subject 
to that one obligation, the owner of the whole line (on which the operating 
Austrian administration shall collect all operation receipts and bear all ex- 
penses) together with its installations, stores and, in general, all items prop- 
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erly entered in the initial expense account approved by the Royal Hungarian 
authorities; 

Holding, furthermore that the present decision does not preclude the 
Austrian Federal Government or the Austrian Federal Railways from claim- 
ing, if they consider themselves entitled to do so, from the Royal Hungarian 
Railways a refund, at a given rate per train-kilometre actually run in Hun- 
gary, of the haulage and train-running expenses incurred on the Hungarian 
sections from January 5, 1922 to July 1, 1929, during which period the 
Austrian administration collected no receipts on these sections of the line. 

As regards the annual purchase instalments and the other amounts due to the 
applicant company. 

(a) As regards the initial capital to be taken as basis for the computation of the 
annual instalment of the purchase price: 

Considering that the depreciation of the initial capital value of the line 
should be numbered among the changes which contingencies unforeseen 
when the concession was granted have made necessary in the respective posi- 
tions of the parties as recalled above; that, since the company’s shareholders, 
by investing in this railway the capital required for its establishment on 
terms of a fixed percentage of receipts derived from operation, accepted the 
prospects of loss as well as of profit, it will be equitable for the concession- 
granting and the concession-holding parties to share the losses due to the war 
and its economic consequences in Central Europe; that, in the first place, the 
territorial modifications provided for in the treaties have in themselves 
brought about a reduction in the value of the Sopron-Készeg Railway, whose 
utility has been lessened by the position of the frontiers, the restrictions to 
which the frontier populations are in consequence subjected and the changes 
which have resulted therefrom in the stream of traffic; that in the second 
place, owing to the neglect of upkeep during the war, a very large amount of 
deferred repair work had to be ‘carried out and was undertaken by the operat- 
ing administration after 1922 at great expense; that it appears indeed from 
the operation accounts of the line in Austria and from evidence procured on 
the spot by the arbitrators and, after the war, large amounts of capital had 
to be sunk in the railway by the Austrian Federal Railways, which were 
compelled, in order to keep the line in running order, to renew the whole 
superstructure over more than ten kilometres of the line; that, in the circum- 
stances, a reduction in the figure of the initial capital to be taken as basis in 
computing the annual purchase instalment is both equitable and justified; 

Considering that, so far as the company’s ordinary share capital is con- 
cerned, practically the whole amount was subscribed by the Hungarian Gov- 
ernment and by Hungarian administrative corporations, as will appear from 
Article 8 of the articles of association; that the amount thus subscribed must 
consequently be regarded as free grants for the construction of the line, 
grants which actually achieved their purpose, and that, as matters stand, no 
return on, or redemption of the said ordinary share capital should be provided. 
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Considering that, so far as the company’s preference share capital is con- 
cerned, the arbitrators are not bound as regards its revaluation by the above- 
mentioned decree of the Royal Hungarian Minister of Finance, concerning 
the revaluation of railway companies’ balance sheets consequent upon the 
legal stabilization of the currency in Hungary; that the 24th and last para- 
graph of the said text provides—as was indeed stated before the arbitrators 
by the representative of the Royal Hungarian Government—that such 
revaluations should be entirely without prejudice to any agreements or arbi- 
tral awards then existing or thereafter to be concluded or given in pursuance 
of Article 304 of the Treaty of Trianon, and makes the re-estimation of the 
capital of the railways referred to in the said article contingent upon the 
provisions of such agreements or awards. 

Believing that, having regard to the principles set forth above, the evi- 
dence procured on the spot by the arbitrators and the circumstances as a 
whole, the initial capital to be used as the basis of the annual purchase instal- 
ment may equitably be fixed at the amount of two million seven hundred and 
sixty-five thousand, two hundred gold franes (fr. 2,765,200), the gold franc 
being understood to be gold currency of Latin Union weight and standard 
(Convention of November 6, 1885), that is to say, the twentieth part of a 
gold coin weighing 6.45161 grammes and the standard being 900/1000ths of 
fine gold; 

(b) As regards the amount of the annual purchase installment: 

Holding that this amount should be fixed at the annual sum required for 
the interest and redemption, in sixty-five years and at a rate of interest of 
31% per cent per annum, of the capital estimated above, and that it should 
hence be decided that the Austrian State shall pay to the Sopron-Készeg 
Railway Company, as from July 1, 1929, sixty-five annual instalments of one 
hundred and eight thousand, three hundred and sixty-two gold francs, sixty- 
five centimes (108,362.65), the gold franc being defined as above; that the 
said payments shall be effected, without any need for a request or demand by 
the company, on June 30th, of each year, the first payment to be made on 
June 30, 1930; 

(ec) As regards the amount of compensation due to the company for the period 
of January 5, 1922 to July 1, 1929, and the method of settlement: 

Holding that the applicant company is entitled to compensation for hav- 
ing been deprived of the enjoyment of its rights, inasmuch as it received from 
the Austrian Government no share of the operation receipts of the line in 
Austria for the period between January 5, 1922, the date upon which the 
Austrian Federal Government took possession of the line, and the date of 
acquisition, namely, July 1, 1929; that the compensation to which the com- 
pany is entitled in full settlement, for having been deprived of the enjoy- 
ment of its rights and for all other reasons, during the said period may 
equitably be fixed at the sum of six hundred thousand gold franes (fr. 600,- 
000), the gold franc being defined as above; 
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Holding that, as regards the method of settling the aforesaid full compen- 
sation, it should be decided, having regard to the financial considerations 
advanced before the arbitrators by the representative of the Austrian Fed- 
eral Government, that the said compensation should be added to the capital, 
for conversion, at the rate of 314 per cent per annum, into annual instal- 
ments similarly payable for the same period of sixty-five years; that the Aus- 
trian State shall therefore pay the Sopron-Készeg Railway Company, on 
the same terms as the annual purchase instalments, and as from July 1, 
1929, sixty-five annual instalments of twenty-three thousand five hundred 
and twelve gold frances (fr. 23,512), the gold france being defined as above; 

As regards arbitration costs: 

Holding that, as matters stand, the cost of the present arbitration, com- 
puted as shown in the annex, should be evenly shared between the Austrian 
State and the applicant company, the Royal Hungarian Government re- 
ceiving a refund of the advances it was called upon to make in our above- 
mentioned decision of November 10, 1928; 

Have for these reasons given the following award: 


ARTICLE 1 


On the date of July 1, 1929, the Austrian State and the Hungarian State 
shall proceed to purchase those sections of the Sopron-Készeg Local Railway 
line which are situated on their respective territories. 

This purchase shall entail the transfer to the said states of the full rights of 
ownership over the railway, its appurtenances and installations, as set forth 
in the Establishment Account approved by the competent authorities, sub- 
ject only to the payment to the Sopron-Készeg Railway Company of the an- 
nual repurchase instalment defined in Article 3 below. 


ARTICLE 2 


On the same date of July 1, 1929, the Hungarian State shall transfer to 
the Austrian State its rights of ownership over the sections of the line which 
are situated in Hungarian territory, Austria, which will henceforward own 
the whole line and operate it from end to end, being liable for the payment 
to the company of the full annual repurchase instalment specified below. 


ARTICLE 3 


The Austrian Republic shall pay the Sopron-Készeg Local Railway Com- 
pany as from July 1, 1929, sixty-five annual instalments of one hundred and 
eight thousand, three hundred and sixty-two gold francs, sixty-five centimes, 
each, 

These payments shall be effected, without any need for a request or a de- 
mand by the company, on June 30th of each year, the first payment to be 
made on June 30, 1930. 
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ARTICLE 4 


The Austrian Republic shall pay the Sopron-Készeg Local Railway Com- 
pany, in addition to the annual instalment mentioned in Article 3 above, 
sixty-five annual instalments of twenty-three thousand, five hundred and 
twelve gold francs each. 

These payments shall be made on the same terms as those laid down in 
respect of the annual purchase instalments by Article 3 above. 


ARTICLE 5 


The remainder of the conclusions of the Sopron-Készeg Local Railway 
Company’s request are rejected. 


ARTICLE 6 


The arbitration costs computed as shown in the annex shall be evenly 
shared between the Austrian Republic and the Sopron-Készeg Railway 
Company. 

ARTICLE 7 


The present arbitral award shall be notified to the Austrian Federal Goy- 
ernment, to the Royal Hungarian Government and to the Sopron-Készeg 
Railway Company through the agency of the Secretary-General of the 
League of Nations, who shall retain the original. 

Done in Paris, June 18, 1929. 

(Signed) J. Gustavo GUERRERO. 
KALFF. 
MAYER. 


ANNEX 


The expenditure entailed by the arbitral award given on June 18, 1929, is 
computed at twenty-four thousand and fifty-two Swiss francs, fifteen cen- 
times (fr. 24,052.15); this sum includes the arbitrators’ fees fixed at twenty 
thousand Swiss frances (fr. 20,000). 

The said expenditure shall be evenly shared between the Austrian Re- 
public and the Sopron-Készeg Railway Company as laid down in Article 6 
of the findings of the said award. 

The Royal Hungarian Government shall receive a refund of the advance 
it was called upon to make by our decision of November 10, 1928. 

Done in Paris, June 18, 1929. 

(Signed) J. Gustavo GUERRERO. 
KA.rr. 
MAYER. 
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MIXED COURT OF APPEAL OF ALEXANDRIA 
CASE OF THE KATINA 


Judgment of the Mixed Tribunal of Commerce of Cairo confirmed 
January 16, 1929 


Art. 2 of the Egyptian Customs Regulations stipulates that the zone for the surveillance 
of vessels extends to a distance of ten kilometers from the shore. Art. 32 provides that if, 
after warning given in the customs zone, a vessel does not stop, ‘pursuit may be continued 
and the vessel followed and seized beyond the limit of ten kilometers.” 

A vessel suspected of smuggling narcotics was hailed by a patrol boat four marine miles 
from shore, within the customs zone, and ordered to stop. The suspected vessel refused to 
comply and took flight. She was pursued and captured by the patrol boat beyond the 
limits of the customs zone. 

Validity of the seizure and subsequent confiscation of the vessel and narcotics upheld, as 
well as the fining or imprisonment of the captain and crew. Held further, on appeal of the 
English and Greek owners of the vessel, that it was not necessary to prove a written charter 
party for the transportation of the prohibited articles, and their further contention, that 
before applying the penalty of confiscation the complicity of the owners of the vessel in its 
illegal operations must be established by proof, rejected. The rdle played by the owners 
may raise a presumption, if not of complicity, at least of fault. 

The owners of a vessel engaged in coastwise trade in places where smuggling is especially 
organized and offers possibilities of enormous profits, are obliged to exercise all reasonable 
diligence to supervise the activities of the captain to whom they have entrusted their vessel, 
so that the vessel may not be used for unlawful ends. 


[Translation] * 


The Mixed Court of Appeal of Alexandria has rendered the decision of the 
following tenor in the case between (1) Jean Politis, (2) William Coombs, 


merchants, the first a Greek subject domiciled in Piraeus (Greece), and the 
second a British subject domiciled in the same city (Appellants, represented 
by Maitre C. Boyadzis); and The Administration of Egyptian Customs 
(Appellee, represented by Maitre Fairé). 

The court, composed of Messrs. Bernard Favenc, President; Fuad bey 
Gress, Soubhi bey Ghali, R. B. P. Cator and J. Y. Brinton, Counsellors; A. 
Comanos bey, Chef du parquet at the Court, and Albert Rosenthal, Clerk; 

Who, having heard the attorneys of the parties, [and] the government 
attorney; after having deliberated thereon in conformity with the law; hav- 
ing seen the notice of appeal dated July 5, 1928, by which Jean Politis and 
William Coombs have, in regular form, made appeal from the judgment 
rendered by the Mixed Tribunal of Commerce of Cairo dated June 18, 1928, 
deciding on the objection made against the order given by the Customs Com- 
mission of Alexandria dated February 17, 1928; 

Considering that following an anonymous information making known the 
existence of hashish' on board the steamer Katina which left Beirut January 
21, 1928, for Alexandria, the cruiser Emir Farouk having been ordered to 
patrol the seas in order to ascertain the correctness of this information, 
effected the seizure of the said vessel January 25, 1928, at 4:45 in the after- 


*Furnished by the Dept. of State, Washington, D. C. 
1 A narcotic preparation made from hemp.—Eb. 
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noon near the Rosetta Lighthouse under circumstances which occasioned a 
decision, February 17, 1928, of the Alexandria Customs Commission, 
which ordered: 

1. The confiscation of the hashish seized, weighing 493 Kg. 

2. The confiscation of the vessel Katina, with its rigging and furniture; 

3. The joint sentence to a fine of 4930 Egyptian pounds, at the rate of 10 
Egyptian pounds per kilogram, for Spiridon Economou, captain of the vessel, 
Andrea Antonakis, chief engineer, Georges Mastidis, first mate, Manoli Hag 
Spiro, Georges Barkas, Yanni Araka, Sotiri Pandlis, Vangali Katramasos 
and Yanni Saris, seamen; as well as the two passengers Mohamed Fadl Sélim 
and Ibrahim Hassan Sadek, under penalty of prosecution of the sentenced 
foreigners [for] failure to pay, and of imprisonment for debt of the local sub- 
jects, against whom a warrant of arrest was issued in conformity with the 
decree of February 27, 1905; 

4. The dismissal of charges against the three stokers. 

Considering that on February 29, Jean Politis and William Coombs, both 
domiciled in Piraeus (and who neither appeared nor were represented before 
the said Commission, whose inquiry began three days after the seizure) have 
entered an opposition to the said decision with respect to the confiscation, 
before the Mixed Tribunal of Commerce of this place, claiming to be the 
owners of the said vessel, the first to the extent of 51 per cent and the second 
of 49 per cent, which claim has not been contested; 

Considering that the grounds invoked by the appellants in the order in 
which they should be examined may be summarized as follows: 

1. Irregularity in the composition of the Customs Commission entailing 
nullity of the decision rendered by it; 

2. Claim that the seizure of the vessel took place outside the zone of cus- 
toms surveillance, or more than 10 km. from the shore; 

3. Alleged absence of proof that the vessel had been “actually chartered” 
for the purpose of smuggling; 

4. Claim that, in the absence of any proof of complicity between theown- 
ers of the vessel and the perpetrators of the smuggling, the owners could not 
be held responsible for the criminal acts of their agents. 

Irregularity claimed in the composition of the Customs Commission: 

Considering that Article 33 of the Customs Regulations, relative to the 
composition of customs commissions, provides that following any seizure 
“the Director and three or four principal employees of the Administration” 
shall form themselves into a commission to decide whether there is reason 
for confiscation and for the application of the fine; 

Considering that in view of the production by the government, after the 
arguments, of slips of various employees of the customhouse, from which it 
appears that on January 25, 1928, or three days before the Commission as- 
sembled, Hussein Effendi Sami had been appointed to perform ad interim the 
duties of Director at the Customhouse at Alexandria, the argument of the 
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appellants is restricted to maintaining that the Commission, of which the said 
Hussein Effendi Sami was part, should have been presided over by him, which 
was not the case, and that, having been irregularly presided over by an official 
who was not competent to do so, the decision should be annulled on account 
of defect of form; 

But considering that while it is necessary for the validity of decisions of 
the Customs Commission that the provisions of the law relative to its com- 
position be strictly observed, particularly with respect to the Director of the 
Customhouse who must participate therein, neither the text nor the spirit of 
the law requires him to preside over that commission; that the question 
should, above all, be considered from the point of view of practical guarantees 
anticipated by the legislator and that nothing gives leave to suppose that 
those guarantees may in any way be diminished by the mere fact that, in- 
stead of the presidency being assumed by the Director, it was conferred, as 
in this case, on an official whom the customs authorities considered to be 
better qualified for that office. 

Alleged illegality of the seizure because of the place in which it was made: 

Considering that the appellants invoke the provisions of Article 2 of the 
Customs Regulations, which stipulates that the zone of surveillance for ves- 
sels extends to a distance of 10 kilometers from the shore, to claim that the 
seizure, having been effected outside this limit, should be declared invalid; 

Considering that it appears from entries in the log-book of the Emir Fa- 
rouk, which are corroborated by the procés-verbal of the seizure, that at the 
moment when the Katina was stopped for the first time by the Farouk, and 
that under threat of using cannon against her, the vessels were at a point 
located at 31 degrees 30’ 2” latitude north and 30 degrees 15’ 25” longitude 
east; that the fixing of this point on the map produced at the arguments 
makes it possible to ascertain that the place so indicated is about four marine 
miles from the Rosetta Lighthouse, or within the limits of the customs zone; 
that there is accordingly occasion to apply in the case the provisions of Arti- 
cle 32 of the Customs Regulations, the validity of which was not contested 
in the arguments, and according to which if, after warning given in the cus- 
toms zone, a vessel does not stop, ‘‘ pursuit may be continued and the vessel 
followed and seized beyond the limit of 10 kilometers”’; and that this last is 
exactly what happened; 

That, under these circumstances, there is no occasion to follow the ap- 
pellants in their argument relative to the place where the seizure of the 
Katina was effected; 

Alleged absence of proof that the Katina had been chartered specially for 
smuggling: 

Considering that the appellants invoke the provision of Article 33 of the 
Customs Regulations according to which ‘‘vessels may be confiscated as 
means of transportation only in case they have been chartered for that purpose”’ 
(smuggling) ; 
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Considering that there should be recalled, on this point, the jurispru- 
dence of this court which has held that the said article should not be limited 
to the case of a regular, written charter-party, but that it is sufficient to oc- 
casion the confiscation of a vessel for the captain to have chartered it to 
be used either exclusively, or at least mainly, as a means of transporting and 
smuggling merchandise into Egypt; 

That, accordingly, in this respect there is occasion to inquire whether the 
cargo of contraband examined formed, considering the value and the im- 
portance of the other cargo, the main element of the whole cargo actually 
transported during the voyage in the course of which the seizure was 
effected ; 

Considering in this regard and even admitting as established (which the 
government contests), that the Katina, outside of any smuggling operation, 
was to come to Alexandria in order there to take on, as on its preceding voy- 
age, a cargo for the account of the Vacuum Oil Company, it is obvious that 
that fact alone does not prove that the confiscated vessel could not be con- 
sidered not to have been chartered mainly for the purpose of smuggling; 

That as a matter of fact, considered from the viewpoint of the Customs 
Regulations, it is, above all, the voyage in the course of which the seizure 
was effected, and also the merchandise actually transported in the course of 
that voyage, which must be taken into consideration; 

That from this point of view, the reply to the question stated admits of no 
doubt; that it suffices to point out that the ezght parcels of hashish recovered 
and confiscated formed a total of about 500 kilograms, which, at an average 
price of 5 pounds per oke, would represent a value of more than two thousand 
pounds; 

That, in addition, the fact should be kept in mind that, as visually noted 
by the men on the Emir Farouk, a considerable number of parcels were 
thrown into the sea, after having been ripped open, as was also shown later 
at the inquiry, in order to facilitate their disappearance. 

That, accordingly, without needing to verify the accuracy of the declara- 
tions of certain members of the crew from which it would appear that the 
amount of hashish loaded on the Katina was 150 packages, a great part of 
which (about 132) are said to have been transhipped by lighter at Rosetta 
before the seizure, it is obvious that the value of this cargo, the freight on 
which must necessarily have been very high, so greatly exceeds the trifling 
value of the empty barrels which formed the remainder of the cargo, that it is 
impossible not to consider that the hashish constituted the main cargo of the 
Katina within the intention of the law; 

Alleged absence of proof of complicity between the owners and the perpetrators 
of the smuggling: 

Considering that the appellants, on the basis of the distinctions made by 
the doctrine as to the nature of confiscation which constitutes either a penalty 
or indemnity |réparation civile] or a police measure, maintain that the confis- 
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cation in question must be considered as a penalty, and could, accordingly, be 
pronounced only against a guilty party, that is, only on condition that proof 
of the complicity of the owners of the seized vessel is established ; 

Considering that this argument rests on too limited an estimation of the 
true nature of a police measure; that the appellants thus wrongly claim that 
such a measure could only be taken against objects illicit in themselves or 
capable of endangering the public safety, health or integrity, which is not the 
case for the steamer Katina; 

That in view of the struggle undertaken by the state against a peril which 
threatens society, and which arises from the importation of a foreign product, 
and particularly, in view of the extreme difficulty both of preventing the 
smuggling of this product and of prosecuting effectively the guilty parties, 
there can be no hesitation in holding that the confiscation contemplated in 
Article 33 of the Customs Regulations constitutes a police measure; 

That it may likewise be pointed out that the confiscation contemplated in 
case of smuggling may also be considered as an indemnity [réparation civile] 
(as this court held in its decision of December 27, 1900, Mosoonas v. Egyptian 
Customs), and may, therefore, be applicable to the object seized without the 
necessity of considering the culpability of its owner; 

But considering that while the application of this provision of the Cus- 
toms Regulations in regard to third parties is not necessarily subject to the 
culpability of such third parties, it is not less evident that, in the exercise of 
their discretionary power, the Customs Commission and the courts must 
take into consideration, as an element of prime importance, the réle played 
by such third parties in the perpetration of the offense, and the question of 
the existence or non-existence of a presumption, if not of complicity, at 
least of fault; 

That, in this respect, it should be pointed out that owners of a vessel en- 
gaged in coastwise trade in places where the smuggling of hashish is es- 
pecially organized and offers possibilities for enormous profits, are obliged to 
exercise all reasonable diligence to supervise the activities of the captain, to 
whom they have entrusted their vessel, so that the vessel may not be used for 
unlawful ends; 

That, furthermore, the claim of the Customs Administration according to 
which the roéle of the tribunals in such matters must be limited to the exam- 
ination of the question of ascertaining whether proof of smuggling was duly 
produced before the Customs Commission, should be set aside, as groundless; 

That, in fact, the recourse provided by the law gives the tribunals full 
power to decide on the matter as [within] appellate jurisdiction, thus per- 
mitting them sovereignly to pass upon the facts in the application of the op- 
tional confiscation provided for by the law; 

That in this respect, and even though the Customs Administration does 
not reproach the owners of the vessel except for having chosen their agent 
[mandataire] badly, it appertains to the court to examine the attitude of the 
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said owners from a less narrow point of view and to evaluate it, in the pres- 
ence of all the facts relative to the conduct of a maritime enterprise the 
profits of which accrue to them; 

Considering that the cargo of hashish being certain, and that the declara- 
tions, whether of the captain or of the other members of the crew, contrary to 
this conclusion, being manifestly false, it should be kept in mind, as suffi- 
ciently established both by the declarations of the stokers, based partly on 
declarations made to them by the other seamen, and by the other elements 
in the case, that the Katina, having left Beirut on January 21, to reach the 
vicinity of Rosetta four days later, made a stop on the way at Alexandretta 
where it took on, on the deck, a considerable cargo of hashish which the sea- 
men have declared to be soap; 

That, furthermore, the stokers were also told by the seamen on board that 
the trip to Alexandretta was for the purpose of taking on a cargo of wood 
which had afterwards been refused and replaced by the alleged soap; 

That, according to the statements of the first mate, the vessel was to take 
on a cargo of wood at Alexandretta, but for reasons which he does not indi- 
cate, the boat came directly from Beirut to Rosetta; 

Considering that in the presence of these facts, it becomes imperative to 
ascertain how the captain could have made the trip from Beirut to Alex- 
andretta without the knowledge of his owners, or at least without having 
assurance that he could be covered [couvert] by their approval [ratification] 
inasmuch as this trip must have involved not only a very considerable delay 
but also large expenses; 

That if, on the contrary, the owners knew of this trip, they might be asked 
what was the purpose for which it was actually undertaken and for what 
reasons the result thereof was not lawful. The mere enunciation of these 
questions, without going any further, is amply sufficient to stress the various 
details on which the owners should have supplied explanations with a view to 
defending themselves against the imputation that they were at least seriously 
remiss in the duty of supervision which is imposed on any owner of a vessel 
by the carrying on of an enterprise of this nature, which imputation fully 
justifies the decision of the Customs Commission in the matter; 

Considering that there is no occasion to heed the proposal of the appellants 
to adduce proof, whether with respect to the place of seizure, or with respect 
to the non-existence of hashish on board, the facts alleged lacking accuracy 
and being clearly contradicted by the results of the administrative in- 
quiry: 

Considering that it is proper to set aside, without necessity for reopening 
the arguments, the last note filed by the Customs Administration and not re- 
ferred to by the appellants, since that note does not contain any new infor- 
mation on the only point respecting which the court had requested the ad- 
ministration to give additional explanations, that is, the preparatory studies 
[travaux preparatoires| of the Customs Regulations; 
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Considering that, under these circumstances, it is proper to confirm the 
judgment brought before it and to uphold the decision appealed from. 

For these reasons 

Deciding publicly and after hearing both parties; 

Declares that there is no occasion to reopen the arguments; 

Receives the appeal in form but rejects it as ill-grounded; 

Confirms the judgment contested; 

Sentences John Politis and William Coombs to the costs, including therein 
the fees of the counsel of the appellee—fixed at P. T. 1000 (one thousand 
tariff piasters)—before the court. 

Pronounced in the public audience of the court on Wednesday, January 16 
(sixteen), 1929 (one thousand nine hundred and twenty-nine). 

PRESIDENT. 

CLERK. 


TRIPARTITE CLAIMS COMMISSION * 
(United States, Austria, Hungary) 
Mary FEDERER, ADMINISTRATRIX, v. AUSTRIA (WIENER BANK-VEREIN) 


November 9, 1928 (Docket No. 101) 


An American citizen who had a general checking account in the Vienna bank, transferred 
it to a custody deposit in the same bank in order to avoid its deposit in court in view of the 
regulations of the peace treaty. Upon a claim by his administratrix for the recovery of the 
debt, held that on the erection of the custody ¢ Aro the relation of creditor and debtor, 


which was established between the depositor and the bank on the opening of the checking 
account, was terminated and replaced by an entirely new contract of bailment. Therefore, 
on the coming into effect of the Treaty of Vienna subsequently, there existed no debt owing 
by the bank to the claimant’s estate. 


In accordance with the rules of procedure of this Commission announced 
in Administrative Decision No. II,{ the United States, on behalf of the 
claimant, Mary Federer, the widow and the Administratrix of the Estate of 
John J. Federer, deceased, who was an American national through naturali- 
zation, seeks an interlocutory judgment for a kronen debt as hereinafter 
stated. 

The facts are these: 

(1) On January 18, 1917, John J. Federer resided in the State of New 
Jersey where he continued to reside to the time of his death, May 7, 1927. 
On May 23, 1927, his widow was duly appointed and qualified as administra- 
trix of his estate. 


* Established in pursuance of the agreement between the United States, Austria, and 
Hungary, which became effective Dec. 12, 1925. Edwin B. Parker, Commissioner; Robert 
W. Bonynge, American Agent; Ernst Prossinagg, Austrian Agent; Alexis de Boer, Hungarian 
Agent. 

t This Journat, Vol. 21, p. 610. 
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(2) On January 18, 1917, Federer established in his own name in Vienna 
with the Wiener Bank-Verein, an Austrian corporate national (hereinafter 
designated ‘‘bank’’), a general checking account in the amount of kronen 
30,000 which bore interest at the rate of 3 per cent per annum. 

(3) On September 6, 1919, the bank dispatched to Federer at his address 
in West New York the following letter: 


In view of the regulations of peace treaty we must request you here- 
with to kindly dispose of your old kronen credit balance by return mail 
as we would otherwise be compelled to deposit same with the local 
court. Owing to the complications and inconveniences which through 
these proceedings may arise for you, we are prepared to place your bal- 
ance in banknotes into a special custody depot with us, free of any 
charges, such depot not to bear interest and to be held at your free 
disposal at any time. We beg to point out to you that your respective 
instructions must expressly indicate that the deposit with the court is to 
be avoided by us. 

The mail service between the States and our country being still rather 
unreliable we would suggest that you upon receipt of the present, cable 
us as follows: ‘“‘Avoid court deposit’? from which we shall gather, that 
you wish us to take your balance into custody depot as outlined above. 
Should you on the other hand feel disposed to transfer your credit 
balance to somebody else, please instruct us accordingly and by so doing 
oblige, ete. 


(4) On or about October 10, 1919, the bank received from Federer a cable 
reading: ‘‘ Avoid court deposit.” 

(5) On October 10, 1919, the bank wrote Federer to his address in West 
New York as follows: 


We received today your cable reading as follows: ‘“‘Avoid court 
deposit’’ in compliance with which we have today closed your account 
with us as per enclosed statement, showing a balance in your favor of 
K 32.237.—for which we are debiting you val. 9th inst. 

We have placed this amount into your ‘“‘Custody Deposit” with us, 
bearing no interest but being kept at your free disposal at any time. 


(6) The special custody deposit referred to in that letter was erected by 
placing banknotes to the amount of kronen 32,237, representing Federer’s 
balance, in a special safe which served solely as a receptacle for so-called 
“custody deposits’’ accepted by the bank. No other moneys or securities 
were placed in that safe nor were the contents of that safe ever commingled 
in any way with the bank’s own moneys nor were they ever treated as part 
of its assets. A cashier of the bank (see Exhibit Bb in Docket No. 335) 
testified with respect to the custody deposits of Federer and other American 
customers as follows: 


. upon the transfer of a customer’s account from a current account 
to a custody deposit, banknotes in the amount of the balance were 
actually placed in a separate safe which served solely as a receptacle for 
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such custody deposits. In case of a disposition being ordered, banknotes 
in the amount required were removed from this safe and disposed of in 
accordance with the order of the party. Today also the custody 
deposits remain separately kept. 


The deposit of kronen 30,000 established by Federer with the Bank on 
January 18, 1917, was a general deposit—depositum irregulare—known to 
the jurisprudence of both Austria and America.!. Under it the bank acquired 
the ownership of the funds deposited which were intermingled with its other 
funds. The security of the depositor was based solely on the credit of the 
depositary. The equivalent of the funds deposited were at the disposal of 
the depositor, yet they were not withdrawn from commerce but belonged to 
and were used by the depositary. The depositor was not entitled to the 
return of the fungible things deposited but only to things of equal quantity 
and quality, that is, of the same amount and the same kind. This deposit 
constituted a debt within the meaning of the Treaty of Vienna. 

The sole question for decision in this case is, On the facts stated what, if 
any, debt is now due and owing by the bank to the claimant within the 
meaning of the Treaty of Vienna? 

Upon receipt of the bank’s letter to him of September 6, 1919, three courses 
were open to Federer: (1) to withdraw his credit balance or transfer it to an- 
other; (2) to agree that the bank should convert this credit balance into a 
“custody deposit’’; or (3) to decline to pursue either of these courses, where- 
upon the bank would have deposited the amount of the credit balance in the 
local court at Vienna in pursuance of the provisions of Section 1425 of the 
Austrian General Civil Law Code. 

Under the Hois case,? had Federer declined to pursue either course (1) 
or (2) the bank would clearly have been within its rights in pursuing the 
third course, which would have resulted in the discharge and extinguishment 
of its indebtedness to Federer. The latter, however, with a view to avoid- 
ing the court deposit, expressly agreed that the bank should place his bal- 
ance in banknotes into a special custody deposit to be erected by the bank, 
free of any charge to him, to bear no interest, and to be held by the bank 
at his free disposal at any time. In pursuance of this express agreement 
Federer’s balance in banknotes was placed by the bank in a special safe 
which served solely as a receptacle for such custody deposits and Federer 
so informed. Those banknotes were never commingled with the bank’s 


‘Serafini, del deposito irregelare, Giurista de Napoli VI; u. 36 e. 33 (1853); Muehlhauser, 
Umfang und Geltung des depositum irregulare (1879); Niemeyer, Depositum irregulare (1889) ; 
Neumann-Hofer, Dopositen-Geschaefte und Depsiten-Banken (1894); Schey, Obligations- 
Verhaeltnisse, Sec. 50, S. 351; Ehrenzweig’s System, Sec. 358, S. 383 f.; Pfaff, Geld als 
Mittel Pfandrechilicher Sicherstellung, 39; Schey, Sec. 50, S. 353 f.; Morse on Banks and Bank- 
ing, 5th edition, Sec. 186 and 289. 

* United States of America on behalf of Louis John Hois, claimant, v. Austrian and Wiener 
Bank-Verein, impleaded, Docket No. 15, decided by the Commissioner July 24, 1928. 
[This Journa., Vol. 23, p. 187.] 
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own money or treated as part of its assets. They have been held ever 
since subject to Federer’s free disposal. 

The contract between the bank and Federer was an Austrian contract 
to be performed in Vienna and is governed by the laws of Austria.? Under 
those laws the general deposit, the original account current, the depositum 
trregulare, was terminated and a new liability, based on the custody-deposit 
agreement, was created in its stead. Sections 1376 and 1377 of the Austrian 
General Civil Law Code in translation read: 


Section 1376. The change without the addition of a third party takes 
place when the legal basis or when the principal substance of a debt 
is changed, so that the old obligation is transformed into a new one. 

Section 1377. Such a change is called a novation. By virtue of this 
contract the principal obligation ceases and the new one simultaneously 
comes into force. 


The decisions of the Austrian courts and the writings of Austrian publi- 
cists recognize in Austrian commercial and banking usage and practice the 
existence of a custody deposit, a special deposit, the depositum regulare, 
where the depositary has no right to use the thing deposited but is obligated 
to return it. In such a case the property deposited does not become part 
of the assets of the bank and must not be mingled therewith. The title to 
the deposit remains in the depositor whose relation to the bank is not that 
of creditor to his debtor but of a bailor to his bailee. 

The rule, in so far as applicable to this case, is thus stated by Ehrenzweig, 
System des Oesterreichischen allgemeinen Privatrechtes, Volume 2, paragraph 
358, page 335 (translation): 


In the ordinary Summendepositum [aggregate deposit] the recipient 
obliges himself to return, if not the things received, the same number of 
things of the same kind, which must, however, be always kept separate 
from his own property and must be held in custody as the property of 
another. The depositor remains the owner; the custodian is merely 
entitled to replace individual pieces by others of the same kind. The 
rule is the same when money is (specially) deposited unsealed, as also 
in the case of a bank deposit of securities without a list of specific 
serial numbers. The banker in such deposits is not required to exer- 
cise any special caution to prevent the exchange between the same 
kinds of securities belonging to different customers. . . . The interests 
of the depositor are not affected by such change. 

By the regular Sammeldepositum (mingled deposit), the property 
taken over is mingled with other property of similar depositors. . . . 
The banker mingles securities of the same kind in a common mass. 
Possibly even lottery pieces in which the gain or loss is proportionately 
allocated amongst the depositors. In the case of the mingled deposit, 
the bailee does not become the owner; . . . each depositor is the owner 
of the amount which belongs to him and he is entitled to reclaim the 
same in any denominations or things out of the common mass. 


3 Hois case, supra. 
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Professor Joseph von Schey, an outstanding Austrian publicist (Die Obliga- 
tionsverhaeltnisse des Oesterreichischen allgemeinen Privatrechtes, paragraph 
54, in translation), says: 


The growth of commercial relations has developed another form of 
deposit of substitutable things, in which the things given in custody are 
not kept separately in specie, but are mingled in one mass with similar 
deposits of other customers. The name Sammeldepot or Vermenguns- 
depositum suggests itself for deposits of this class (the words Sammel- 
depot and Vermengungsdepositum both mean the same thing, a com- 
mingled deposit). The depositor in this case is not entitled to demand 
the return of the identical things, but only the delivery of the same 
amount of things of the same kind out of the aggregate mass of deposits 
of the same kind. At the same time, it cannot be said that because 
the depositor is responsible not for the return of the same things, but 
for the same amount of similar things, this deposit becomes an irregular 
deposit; for the fungibles so received have not been placed at the 
custodian’s free disposal, but were delivered to him for actual though 
not for separate custody. He must at all times hold in actual custody 
the actual amount of the same things which he has received for custody 
from his different depositors and not have merely, as in the case of an 
irregular deposit, usual ‘“‘ banking cover’’ for the same. He is therefore 
economically not in a position to make even the slightest use of deposits 
of this sort for his own account. The individual depositor does not 
“credit him’’; every depositor remains the owner of his portion of the 
total mass of deposits, is entitled to alienate the same and to reclaim 
it in case of bankruptcy. This modification of the agreement of deposit 
therefore also belongs to the category of regular deposits. 


The Commissioner holds that on the erection of the “custody deposit”’ 
on or about October 10, 1919, the relation of creditor and debtor which was 
established between Federer and the bank on January 18, 1917, was ter- 
minated and replaced by an entirely new contract of bailment. Therefore 
on the coming into effect of the Treaty of Vienna* there existed no debt 
owing by the bank to Federer upon which to base the interlocutory judgment 
prayed for. 

Wherefore the Commission decrees that the Government of Austria is not 
obligated under the Treaty of Vienna to pay to the Government of the 
United States any amount on behalf of the claimant, Mary Federer, Ad- 
ministratrix of the Estate of John J. Federer, deceased. 

Done at Washington November 9, 1928. 

EpwIn B. PARKER, 
Commissioner. 
Countersigned: 
E. P. Bowyer, 
Secretary. 


* November 8, 1921. 
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First NATIONAL BANK OF Boston v. AUSTRIA (WIENER BANK-VEREIN) 


November 9, 1928 (Docket No. 12) 


Claim against the Vienna bank for the balance of an open account which had been de- 
posited in court in Vienna in accordance with Austrian law, disallowed because of failure to 
prove that the bank deposit was in fact subjected to measures in the nature of exceptional 
war measures within the meaning of the Treaty of Vienna. 

Decrees issued in Austria during the war to save Austria’s liquid resources in gold, foreign 
exchange, and its own currency for the purchase abroad of materials most vitally needed, and 
applicable to Austrian nationals as well as all other residents in Austria, were in no sense ex- 
ceptional war measures directed against American or other enemy nationals They did not 
remove from American depositors in Austrian banks the power of disposition over their de- 
— and they did not have for their object the seizure or use of, or interference with, enemy 

The United States on behalf of the claimant, The First National Bank of 
Boston, an American corporate national (hereinafter designated ‘‘ American 
bank’’), seeks an interlocutory judgment for kronen 100,952, the balance 
alleged to have been due it on open account on December 7, 1917, from the 
impleaded debtor, the Wiener Bank-Verein, an Austrian corporate national 
(hereinafter designated ‘‘ Austrian bank’’). 

The Austrian bank deposited banknotes in the amount claimed with the 
Circuit Court Innere Stadt, Vienna, which court was at that time the court 
of competent jurisdiction, and gave the American bank notice of such de- 
posit on December 3, 1919. All of the provisions of Section 1425 of the Aus- 
trian General Civil Law Code were complied with by the Austrian bank and, 
under the decision of the Commission in the Hois case,! the court deposit 
made by the Austrian bank operated as a discharge and extinguishment of its 
prewar debt to the American bank unless, prior to such court deposit, the 
Government of Austria or the competent Austrian authorities had subjected 
the American bank’s credit balance with the Austrian bank to ‘exceptional 
war measures”’ as that term is used in the Treaty of Vienna. 

The American Agent on behalf of the claimant contends that during the 
war the former Empire of Austria generally so applied exceptional war meas- 
ures to bank deposits owing to American nationals as to entitle the claimant 
herein to a present final award in dollars ‘‘in respect of damage or injury in- 
flicted upon their property, rights or interests’’ as provided in paragraph 
(e) of Article 249 of the Treaty of St. Germain carried into the Treaty of 
Vienna, and in pursuance of the rules laid down by this Commission in Ad- 
ministrative Decision No. II at pages 25 to 28,*inclusive. This contention 
presents the sole question arising on the record in this case remaining for 
decision. 

No case has been called to the attention of the Commissioner in which 
American-owned property was in fact subjected to supervision or compul- 


1 United States of America on behalf of Louis John Hois, claimant, v. Austria and Wiener 
Bank-Verein, impleaded, Docket No. 15, decided by the Commissioner July 24, 1928. 
[This JourRNAL, Vol. 23. p. 187.] 

* This Journat, Vol. 21, pp. 618-620. 


JUDICIAL DECISIONS 187 


sory administration during the war by virtue of any decree of the Austrian 
Government, but the American Agent relies on the provisions of several de- 
crees of the former Empire of Austria, particularly those of March 10, 1916, 
December 19, 1916, and June 18, 1918, which he contends constituted ex- 
ceptional war measures. These have all been carefully examined by the 
Commissioner. It will not be profitable to discuss them in detail. One of 
them prohibited, among numerous other articles, the exportation of gold 
and other coined metals. Others attempted to regulate traffic and com- 
merce in foreign exchange and in general traffic with foreign countries in an 
effort to save foreign exchange and Austrian currency for lawful purposes 
and to prevent speculation to the disadvantage of the Austrian currency as 
well as the flight of capital from Austria at a time when the preservation of 
the value of the currency was of vital importance. The obvious purpose of 
these decrees was to save Austria’s liquid resources in gold, foreign exchange, 
and its own currency for the purchase abroad of the materials most vitally 
needed. They were applicable to Austrian nationals as well as all other resi- 
dents of Austria. They were in no sense exceptional war measures directed 
against American or other enemy nationals. 

The expression ‘exceptional war measures”’ as defined in the treaty? “‘in- 
cludes measures of all kinds, legislative, administrative, judicial or others, 
that have been taken or will be taken hereafter with regard to enemy property, 
and which have had or will have the effect of removing from the proprietors 
the power of disposition over their property, though without affecting the 
ownership, such as measures of supervision, of compulsory administration, 
and of sequestration; or measures which have had or will have as an object 
the seizure of, the use of, or the interference with enemy assets,’ etc. It is 
apparent that the decrees referred to by the American Agent were not di- 
rected at or taken ‘‘ with regard to enemy property” any more than Austrian 
or neutral property. It is apparent that such decrees did not remove from 
the American depositors in Austrian banks the power of disposition over their 
deposits such as ‘“‘measures of supervision, of compulsory administration, 
or of sequestration’? would have done. It is apparent that these decrees 
did not have for their object ‘‘the seizure of, the use of, or the inter- 
ference with enemy assets.’’ On the contrary, the records before this Com- 
mission indicate that during the years 1917 to 1920 kronen in considerable 
amounts were transferred directly from Austria to the United States. These 
do not include payments, believed to have been large, made to neutrals for 
the purpose of ultimate transfer to the United States where direct transfer 
was difficult because of the provisions of the United States Trading with the 
Enemy Act, which had no counterpart in the statutes and decrees of Austria 
as applied to the United States and its nationals. 

The Commissioner holds that the claimant herein has failed to discharge 


? Paragraph 3 of the Annex to Section IV of Part X of the Treaty of St. Germain carried 
into the Treaty of Vienna. 
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the burden which rests upon it to prove the existence of exceptional war 
measures of general applicability to the property, rights, and interests of 
American nationals in the territory of the former Austrian Empire or that 
its bank deposit was “‘in fact subjected to measures in the nature of excep- 
tional war measures’’* within the meaning of the treaty. 

Wherefore the Commission decrees that the Government of Austria is not 
obligated under the Treaty of Vienna to pay to the Government of the 
United States any amount on behalf of The First National Bank of Boston, 
claimant herein. 

Done at Washington November 9, 1928. 

Epwin B. PARKER, 
Commissioner. 
Countersigned : 
E. P. Bowyer, 
Secretary. 


3 Administrative Decision No. II at page 28. [This Journat, Vol. 21, p. 620.] 
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BOOK REVIEWS * 


Cours de Droit International. By Dionisio Anzilotti. Traduction francaise, 
d’aprés la troisiéme édition italienne, par Gilbert Gidel. Premier volume: 
Introduction; Théories Générales. Paris: Receuil Sirey, 1929. pp. 
xii, 534. 

The availability of the forceful and penetrating work on international 
law composed by the eminent President of the Permanent Court of Interna- 
tional Justice some seventeen years ago, in his then capacity as a member of 
the faculty of the University of Rome, will be happily increased by transla- 
tion into the French at the hands of Professor Gidel. The library of 
standard treatises in international law by Dutch, German, Italian and 
English authors which are available in French grows steadily. One marvels 
that no such general effort was made earlier; the isolated older translations 
of de Martens, Bluntschli, and others are thus being maintained and sup- 
plemented in another era. 

Of the first volume of President Anzilotti’s work one might say much 
without reference to the remainder. It is in this volume that we have a 
treatment of the relations between international law and national law, a 
problem to which the author has given extended attention elsewhere ;! here 
we have the theory that there are and can be no real conflicts between 
international law and national law, and hence no cases where international 
law affects the validity of national law or vice versa, worked out in more 
thoroughgoing manner than in the works of any other writer. It has 
always appeared to the reviewer that Anzilotti exaggerates the extent 
and significance of the “‘fact’’ which leads him into the theory of separa- 
bility, namely, the preéxistence or priority of the state vis-d-vis international 
law, but this is not the place in which to discuss at any length such a highly 
special problem of history and legal theory. 

For those unfamiliar with the original work, it may be said that the present 
volume treats of such introductory topics as the concept of international 
law, sources, limits, interpretation and application of the law, and of such 
general subjects as the personalities of international law, organs of the state 
(chiefs of state, ministers of foreign affairs, diplomats, et cetera), and organs 
of the international community (international organization). It is in the 
last chapter of this volume that we encounter the peculiar turn given to the 
treatment of international law by Anzilotti; under the heading of ‘‘inter- 
national juridical facts” one finds many matters treated—unilateral state 
actions, treaties,—which usually appear elsewhere, and at the end one finds 
“illegal international facts” (‘‘toute violation d’un devoir imposé par une 

*The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Ep. 

'Anzilotti, D., Il diritto internazionale nei giudizii interni, Bologna, 1905. 
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norme juridique internationale’) with attendant problems of putability, 
responsibility, fault, necessity, reparation, and so on. One is prepared 
for the second volume, where territorial sovereignty is to be treated as an 
eement not of the individual state but as an element in international rela- 
tions—and this by an author who accorded to the individual state a position 
prior to international law and more or less distinct from it! 

Pitman B. Porter. 


European Financial Control in the Ottoman Empire. By Donald C. Blaisdell. 
New York: Columbia University Press, 1929. pp. x, 244. Index. $3.00. 
As the author himself says, this book’ relates “‘the story of European eco- 

nomic penetration into the Ottoman Empire.’’ The problem is presented in 

the light of the activities and expansion of the organization known as the 

Council of the Ottoman Debt. There is a concise survey of the economic, 

historical and politicai circumstances leading up to the establishment of the 

Council, which pictures the financial difficulties of Turkey, resulting from a 

corrupt political system and the consequent necessity of heavy borrowing 

from the European powers, chiefly England and France. This situation 
coincided with the availability of large surplus capital produced by the in- 
dustrial revolution, which the western states are eager to place in backward 
countries with potential natural resources. The internal and external polit- 
ical events in the twenty years following the Crimean War, precipitated 
Turkey’s bankruptcy and caused the consequent suspension, in 1875, of 
payments on the numerous foreign loans. The description of these mat- 
ters serves as an introduction. Mr. Blaisdell then succeeds in describing 
with remarkable ability and clarity the activity of the Council from the mo- 
ment of its establishment in 1881 by the Decree of Mouharrem. It was at 
first an organization representing the interests of foreign bondholders, but 
its competency increased as a result of its participation in the various rail- 
road and other public utility concessions. Its character was transformed 
into that of an official body of the European Powers in consequence of the 
functions conferred on it in respect to the surplus revenues from the increased 

Turkish tariff, but it was subsequently relegated to a very subordinate im- 

portance by the Treaty of Lausanne. In conclusion, the imperialistic as- 

pects of financial and economic expansion are pointed out. 

Mr. Blaisdell deserves recognition on two specific counts. First, because 
of the clear and interesting way in which he presents his subject. Com- 
plicated as such a problem is, with numerous side-issues, he preserves 
throughout the balance by keeping the main issue in the foreground. Sec- 
ond, he should be credited with the careful and judicious selection of material 
which he uses. Even asuperficial reading of the book makes it evident to the 
reader that this volume is the result of a thoroughgoing and minute research 
in all available sources. In a certain respect Mr. Blaisdell’s book may also 
be considered as a pioneer work, namely, as following the new mode of ap- 
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proach to international problems. The author, realizing the interrelation 
of historic, economic, political and other factors, dealt with his topic in its 
own setting and in its various aspects instead of separating it from the 
ground out of which it grew, and placing it in an artificial atmosphere. The 
reparation problem, the inter-allied debts, the Young Plan and the inter- 
national bank will bring into prominence many questions similar to that 
which has been presented by Mr. Blaisdell,—and everyone interested in such 


questions will profit by reading a study so admirably planned and executed. 
Francis DEAK. 


The British Year Book of International Law. Royal Institute of Interna- 
tional Affairs. London: Humphrey Milford, Oxford University Press. 
2 vols. 1928, pp. vi, 248; 16s.; 1929, pp. vi, 338, 18s. Indexes. 

The British Year Books of International Law for 1928 and 1929 contain 
articles by distinguished British scholars and by a few American scholars on 
subjects pertaining to international law. The notes are of an editorial 
character on events during the year covered. Various decisions, opinions, 
and awards of international tribunals are reviewed and the texts carried, 
notably those of the Permanent Court of International Justice. The same 
is done with leading cases that have come before national tribunals, mainly 
British, although occasionally the decision of an American court is brought 
in as well. 

Brief reviews of approximately twenty books on international law and 
international relations may be found toward the end of each volume. There 
is a considerable bibliography and a summary of current international 
events. There is also a brief summary of general international agreements. 
Both volumes contain helpful indexes. The one for 1929 has in addition a 
general index for all of the volumes issued during the previous ten-year 
period. 

Among the leading articles in the volume for 1928 occurs Sir John Fischer 
Williams’ “International Law and the Property of Aliens.” This is in 
reply to an article published in the Year Book for 1925 by Mr. Fachiri. 
In the volume for 1929, Mr. Fachiri gives his counter-reply on the same 
subject. Professor A. Pearce Higgins writes on ‘The Treatment of Mails in 
Time of War.’’ Professor J. L. Brierly has an article on “The Theory of 
Implied State Complicity in International Claims,” based largely upon the 
case of Byron Everett Janes before the General Claims Commission between 
the United States and Mexico. 

“The Value of the Right of Capture at Sea in Time of War’”’ is written 
by Vice-Admiral Sir Herbert Richmond. The article constitutes a criticism 
of two volumes written by Jacques Dumas, Volume I, Les Aspects economi- 
ques du Droit de Prise avant la Guerre Mondiale; Volume II, Les Aspects 
economiques du Droit de Prise apres la Guerre Mondiale. Dr. Arnold D. 
MeNair gives an exposition on the subject of British treaties involving 
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legislation. He finds that this is true of extradition treaties, grants of 
privileges of exterritoriality in Great Britain, treaties involving cessions of 
territory, and of treaties regulating belligerent action. 

Among the leading articles in the Year Book for 1929, one is contributed 
by Sir Cecil J. B. Hurst on “Diplomatic Immunities—Modern Develop- 
ments.’ The case of Engelke v. Musmann, decided by the House of Lords, 
July 18, 1928, is taken as the text. Sir John Fischer Williams makes a 
comparison of “The Pan-American and League of Nations Treaties of 
Arbitration and Conciliation.” Sir Skinner Turner, late Judge of the British 
Supreme Court for China, writes on ‘‘ Extraterritoriality in China.’ George 
W. Keeton gives an exposition of the ‘“‘ Doctrine of Rebus Sic Stantibus” in 
connection with the revision clause in certain Chinese treaties. 

Dr. H. Lauterpacht, Assistant Lecturer in International Law at the 
London School of Economies, writes on “ Decisions of Municipal Courts as 
a Source of International Law.” ‘The Place of Commissions of Inquiry 
and Conciliation Treaties in the Peaceful Settlement of International 
Disputes” is described by Charles Cheney Hyde. Norman Bentwich, 
Attorney-General of the Government of Palestine, describes new develop- 
ments of international law in connection with the British mandate for 
Palestine. 

American students will find the British Year Books of International Law 
of considerable value. Many will find them useful within arm’s reach on 
their own shelves. Certain it is that college libraries and most public 
libraries should have them available for ready reference. 

CHARLES 


Le Code de Droit international privé et la Sixiéme Conférence Panameéricaine. 
By Antonio Sanchez de Bustamante y Sirven. Translated from the Span- 
ish! by Paul Goulé. Paris: Recueil Sirey, 1929. pp. iv, 226. Fr. 30. 
The distinguished author of this little book, who also was the chief author 

of the “Bustamante Code” for a committee of the American Institute of 

International Law, by which it was passed on to the officials of the Pan 

American Union, to the International Commission of Jurists, and to the 

Sixth Pan-American Conference, sticks closely to his subject. Nothing 

done at the conference in Havana in 1928 is mentioned save the considera- 

tions there given to the code. The author gives the historical development of 
private international law in Latin America, the full text of the Bustamante 

Code and a résumé or exposition of the same, the debates on it in the Third 

Commission at Havana and at the full conference, a report on the subject 

by M. Eduardo Espinola, and the reservations and declarations adopted, 

from all of which it appears that there are a number of cross currents that go 
to make up the opposition to the compromise code. The four or five states 

1 Fl Codigo de Derecho Internacional Privado y la Sexta Conferencia Panamericana, Habans: 
Imprenta Avisador Comercial, 1929. pp. 258. Index. 
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which remain loyal to the Montevideo treaties find it difficult to give up the 
principle of domicile there adopted to determine the status and personal 
rights of individuals, and to accept even slight applications of the European 
principle of nationality or personality of the law. They cling to jus soli. 
Some states have adopted the principles of The Hague on bills of exchange 
and checks; one, Nicaragua, the principles of the Canon Law; and they op- 
posechange. There are numerous objections to new rules as to marriage and 
divorce, business corporations, war ships, and air planes. 

The compromise code says, Article 7, “Each contracting state shall 
apply as personal law that of the domicile or that of the nationality or that 
which its domestic legislation may have prescribed, or may hereafter pre- 
scribe.”” Article 9 says ‘Each contracting party shall apply its own law 
for the determination of the nationality of origin of any individual or 
juristic person and of its acquisition, loss and recuperation thereafter, either 
within or without its territory, whenever one of the nationalities in contro- 
versy is that of the said state. In all other cases the provisions established 
in the remaining articles of this chapter shall apply.”” There are other com- 
promises in the code. 

Dr. Bustamante reaches the conclusion that only eight reservations, by 
five states, are logically well founded. Ten, out of twenty states voting, 
made no reservations. The Pan American Union, under date of December 
3, 1929, in a private communication, declares that Cuba, Bolivia, Brazil, 
Dominican Republic, Guatemala, Panama, Peru, and Haiti have ratified the 
code, which, therefore, must now be in force as between these states (Article 
4 of the convention). 

Throughout the debates and the reports at Havana there were many re- 
markable personal tributes to Dr. Bustamante for his achievement. 

EMERSON D. FIre. 


The Way of Peace. Essays and Addresses by Viscount Cecil. New York: 
John Day, 1929. pp. x, 256. $3.00. 


These essays and addresses were published or delivered in the years 
1923-1928. All relate to international peace, even the one on the operation 
of the Party System in government. In it and some others the author shows 
that, at home, government by parties tends to prevent revolution as a 
substitute for the peaceful evolution of political change. In foreign rela- 
tions also, a deep sense of party responsibility to a sober national as well as 
international judgment is a powerful deterrent to unjustifiable making of 
war. But the people must be able to saddle responsibility upon a definite 
group representing a dominant political party. This is increasingly difficult 
with a multiplicity of parties, none of which either represents a national 
majority or can command a majority in the parliament. Government 
must be by a coalition of minorities which has received no definite mandate 
from the people. Measures tend to be decided not so much on their merits 
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as by a process of barter between the leaders. With its ill-defined and 
easily camouflaged responsibility such a government may, as some states 
have found, be one that can be changed only by revolution. It is not likely 
to be the safest one to trust with the issue of peace or war. 

Lord Cecil, naturally enough in view of his part in its creation, closely 
connects the maintenance of international peace with the League of Nations. 
The central idea of the League, he thinks, is co6peration; and coéperation, 
as a means of progress, is as old as civilization itself. In fact, codperation 
alone civilized man, and its first real evidence was the substitution of law 
for force in his individual relations. And his civilization from its beginning 
has been marked by an only partially successful struggle to subject the 
relations of his States to the same restraint. It is a curious fact, not easy 
to understand, that these aggregations of civilized individuals still follow, 
at times, methods of barbarism that their ancestors began to abandon with 
the Stone Age. By codperation he means the orderly action of the family 
of nations, under accepted rules, to assure the rights of each as against all 
others and the rights of the family as against any member of it. And in his 
discussion of Nationalism and Internationalism he makes little difference 
between the latter and coéperation. In fact, codperation may be brought 
about by peaceful influences often as effective as any act of compulsion. 
In this sense internationalism—or, international codperation—is nothing 
more than the influence of a general sentiment of the civilized world on the 
policies and actions of individual states. Nationalism and internationalism 
of this sort can exist together to the advantage of each. He points out that 
a recognition of the interdependence of nations gives the keynote of interna- 
tional life of Europe and of Great Britain as a part of it. We in the United 
States are not a part of Europe but of a greater organism,—the world. 
Such a recognition on our part of our relations with the world must be the 
keynote of any sane international policy for us. The safety of nations, like 
that of individuals, depends on closer, not looser relations. 

The author says that he is not a fanatical supporter of the League and its 

ovenant in all details. He thinks that some changes may well be made. 
We cannot find this strange when we compare our Constitution of today 
with that of 1787. Growth with change is the law of life. He holds that 
the League exists to make effective the will of the peoples of the world to peace. 
Without that will there is no raison d’étre for the League. The long con- 
tinuance of competitive armaments will evidence the absence of such a will. 
Therefore he thinks that without a proper limitation of armaments the 
League cannot long exist. It will interest Americans to note that he inter- 
prets Article 16 of the Covenant as leaving each member of the League to 
decide for itself whether a casus foederis has arisen under that article and to 
act accordingly. 

Lord Cecil points out the fact that modern war intensifies the spirit of 
change that always exists, producing suddenly and with revolutionary 
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violence, great political and social changes. And these may not represent 
the intelligent opinion of the people, resulting as they sometimes do, from 
an unthinking conviction of the inefficiency of any form of government 
that they have yet tried. If the only one left untried is a bad one, their 
feeling of hopeless despair leads them to try that one. But the instructive 
fact is that these changes, whether for good or bad, were the results of ideas 
slowly forming in the minds of some of the people in time of peace. It is 
the spirit of violence engendered by war that sweeps even thinking men off 
their feet. Could peace have been maintained, the good results would have 
come by evolution, more slowly but at vastly less material and moral cost, 
and the bad would not have resulted from revolution. 

In discussing the obligation of the League to secure, if possible, a general 
reduction and limitation of armament, and with special reference to failures 
since 1923 to agree on limitations of naval armaments, he says that the task 
is very intricate and difficult. He answers his own question ‘ What is its 
main difficulty?” by saying that it is in agreeing on a way by which “‘dis- 
armament can be made palatable to nationalism.’”’ This answer begs the 
question. The real answer is found in a curious national psychology. In 
the days of unrestricted competition all nations took for granted that there 
could be no general equality in sea-power; that so long as one was richer and 
with more widely extended interests than any other, it would maintain the 
most powerful navy. Before the idea of limitation occurred to any one as a 
possibly practicable measure, no state, however nationalistic and however 
much it might dislike to have another more powerful than itself, questioned 
the rightfulness of this. But no sooner does a general conference of the 
nations which have any interests on the sea meet to agree upon a limitation 
than there becomes evident a determination to reduce the disparity which 
they previously admitted to be inevitable, to the minimum; possibly with 
the hope under it all of securing a general equality. 

We might as well go the limit in recognizing this feeling as being the only 
way to secure a general and cordial agreement, the only way to make dis- 
armament or limitation “palatable to the spirit of nationalism.”’ For 
example: let the United States and Great Britain accept as the standard of 
naval strength the maximum force that is demanded by either of them. 
Then let all Powers that desire it build up to this strength but not exceed it. 
In theory this might lead to universal equality. But it is not probable. 
Any state which found the cost too great would accept its disparity under 
an equal limitation of maximum strength just as it did without question 
under unrestricted competition. But in accepting it, its spirit of nationalism 
would not be offended. So long as the belief persists in the more than pos- 
sibility of future war, so long will it be difficult to secure an agreement, 
or long maintenance of it if made, on a further limitation that does not 
placate the feeling of nationalism by allowing each state to approach, as 
nearly as it pleases and can, to a maximum limit that binds them all. 

TASKER H. Butss. 
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The Practice and Procedure of International Conferences. By Frederick 
Sherwood Dunn. Baltimore: The Johns Hopkins Press, 1929. pp. xiv, 
229. Index. $2.50. 

The Public International Conference, Its Function, Organization, and Proce- 
dure. By Norman L. Hill. Stanford University: Stanford University 
Press, 1929. pp. xi, 267. Appendices and index. $3.00. 


We have long felt the need for some adequate monograph study or studies 
of the institution of the international conference in all its various aspects. 
With the appearance of these two small volumes by Dr. Dunn and Dr. Hill 
an auspicious beginning has been made in that direction. 

Dr. Dunn’s work consists of certain lectures delivered at the Johns Hop- 
kins University in the Spring of 1928, somewhat amplified and revised. 
Beginning with several general analyses of salient aspects of international 
conferences—the conference method, factors determining procedure, types of 
conferences—the author turns to an extended historical review of interna- 
tional conferences, which constitutes the bulk of the book, but in the course 
of which many aspects of the international conference apart from the his- 
torical are discussed, and concludes with a general summary on such matters 
as the initiation of a conference, membership, agenda, records, and results. 
The treatment accorded the questions discussed is always intelligent and 
helpful. No pretense is made toward exhaustive treatment; indeed the 
volume concerns itself almost entirely, as its title indicates, with procedure 
rather than with more fundamental issues, such as function and value, 
although these points are not entirely neglected. As a general introduction 
the book is admirable. 

The general situation with respect to procedure in international confer- 
ences may be stated in the words of the author: “. . . no existing agency 
has the power to lay down rules of procedure . . . of conferences in general” 
(p. 17). Each conference may make its own. But most conferences adopt 
only very scanty rules of procedure. What, then, of the place of those rules 
of parliamentary procedure made familiar to Americans by General Robert? 
Dr. Dunn refers to these rules as “the ordinary rules of parliamentary 
practice’”’ (pp. 96, 132; reviewer’s italics), and ‘“‘the customary forms etc.” 
(p. 213, fin), but he does not consider specifically the question whether such 
rules possess any status under international law, except to deny generally 
the existence of any customary body of conference procedure (p. 18); per- 
haps this problem might have further consideration. 

In other passages Dr. Dunn discusses the problem of unanimity. He 
accepts the view that the rule is deduced in men’s minds from the doctrine 
of sovereignty and from practice. He then disputes the necessity of the first 
inference, rightly pointing out that by prior or original agreement a state 
may consent to majority voting without loss of independence or equality, 
and also points out that in practice unanimity is no longer universal in 
conference procedure. But he does not, it appears to the reviewer, give 
sufficient attention to the sheer unwillingness of the nations, in view of their 
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inequalities and dissimilarities, to accept general regulation of their relations 
by general methods, by methods which assure general powers and interests 
among all states,—.e., by majority votes. He certainly underestimates 
(p. 128) these inequalities and dissimilarities in what he calls “‘non-political”’ 
activities; at the conference stage, where matters of policy are being decided, 
whether in economic, scientific, or social matters, there are no ‘‘non-polit- 
ical” activities. The volume is, nevertheless, a very welcome addition to 
the library of international organization. 

Dr. Hill attempts a more thorough treatment of international conferences, 
and on the whole he succeeds in his enterprise. Detailed documentation, 
occasional statistical treatment, and analysis pressed deeply into the obscur- 
ities of the problem, mark the book. The author presents a brief historical 
survey of international conferences at the beginning, and follows this with 
chapters on the composition of conferences, preliminaries, organization, 
procedure, peace conferences, League conferences, permanent conferences, 
private conferences, problems, limitations, and the future. Appendices 
contain statistics on past conferences and specimen invitations, agenda, 
and rules of procedure from The Hague, Washington, Geneva, and other 
gatherings. 

In one connection it seems to the reviewer that Dr. Hill is guilty of con- 
fused thinking. Thus he presents (p. 118) the Council of the League as a 
conference. He later objects that conferences are unsuited to the handling 
of acute international disputes because of their slowness of action (p. 209) 
and their political character whereas “the settlement of international 
disputes is primarily a judicial function” (p. 211). He also objects (p. 222) 
to the use of conferences for invoking sanctions, though he sees little prospect 
of change in this matter. Is it not the fact rather, that the settlement of 
acute international disputes is most frequently not a judicial function but 
an executive or administrative function, and that the invocation of sanctions 
is similarly not a legislative but an administrative action, that the Council 
of the League when acting to settle disputes or invoke sanctions must be 
regarded not as a conference but as an administrative commission (of con- 
ciliation) or an executive body? 

Both Dr. Dunn and Dr. Hill indulge in rather highly propagandist ad- 
vocacy of certain steps in the revision of conference practice, both from an 
internationalist viewpoint. This is to be expected, and is desirable, but it is 
dangerous in view of the conditioning circumstances which make interna- 
tional conference what it is. 

PITMAN B. PoTrTer. 


La Propriété Scientifique ou le Droit du Savant sur V Exploitation Economique 
de sa Décowverte. Paris: Institut International de Coopération Intellec- 
tuelle, 1929. pp. viii, 265. Fr. 18. 

This volume brings together three reports presented by the International 

Institute of Intellectual Codperation to the Subcommittee of Intellectual 
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Rights of the League of Nations in 1926, 1927, and 1928. They are followed 
by an appendix containing three successive drafts of international convention 
on scientific property and two resolutions of the Committee on Intellectual 
Coéperation and the Council of the League. These reports were prepared 
by M. Raymond Weiss, Chief of the Legal Section of the Institute. They 
are admirable in their lucidity of thought, clarity of expression and thorough- 
ness of exposition. 

The first report deals with the results of the preparatory inquiry in 
industrial circles undertaken by the Institute in 1926 with respect to Senator 
Ruffini’s plan on scientific property... What results from the reading of 
these first 100 pages is the first reaction to the idea of recognition of scien- 
tists’ rights in their discoveries which is for the first time presented to manu- 
facturers using practical applications of such discoveries. Naturally, the 
objections raised are several and the replies to precise questions few. The 
inquiry centered around a small number of leaders of industries in a small 
number of countries. 

The results and conclusions of a second and more extensive investigation 
undertaken by the Institute in the latter part of 1926 and in 1927 form the 
subject of the second report. It constitutes the most important part of the 
volume. The evolution of the problem of scientific property, the opinions of 
governments, manufacturers, and scientists and an exposition of the various 
elements of the solution of the problem of recognition of this new kind of 
property are presented. What seems curious when the objections of manu- 
facturers and of writers or publicists are considered is that the former look at 
the question of scientific property from a juristic point of view, whereas 
writers are preoccupied by the practical implications of the solutions 
proposed. 

The third report deals with bills introduced in France and Spain and with 
the study made of the question of scientific property in various societies and 
congresses. The reviewer is unable to concur in the view of the reporter 
(pp. vii and 245) that the questions of application of the principle of protec- 
tion of scientific property remaining only subject to further examination, the 
idea of an international convention may meet with success. He believes 
that thought is not yet crystallized in many countries. The work, however, 
done by the Institute of Intellectual Codperation may stir up interest in this 
important subject in the various countries and help crystallize thought. 
The plan of an international convention would be premature. The legal 
profession in the United States has well-nigh ignored up to now the question 
of scientific property. This volume should be useful in acquainting it with 
this important problem. 

STEPHEN P. Lapas. 


1See on this plan and on the efforts, in general for international protection of scientific 
property, an article in this Journat, Vol. 23, p. 552. 
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The Politics of Peace. By Charles E. Martin. Stanford University Press, 
1929. pp. xx, 458. Index. $4.00. 


The table of contents of this book would lead its reader to assume that 
it is just another of the multitudinous treatises descriptive of recent and 
current international relations. But its title and preface incite to further 
search for something new and important. It would indeed be of genuine 
service in this transition period to assist the world to substitute a “politics 
of peace”’ for that “politics of war” which the writings of Macchiavelli and 
Von Treitschke made almost as familiar and orthodox in the world of thought 
as has been the resort to war in the world of action. Professor Martin essays 
this task by defining, and illustrating from a restatement of current interna- 
tional relations, two of the principles which constitute and control the polities 
of peace. These are ‘“‘constitutionalism”’ and the interdependence of all 
nations, all industries, and all sciences. To constitutionalism is devoted 
by far the major portion of his book; but interdependence is its constant 
refrain. 

The federal type of government, as illustrated in the United States, and 
the ministerial and imperial types, as illustrated by the British and French 
empires, are defined in Part I (66 pages). Individualism, collectivism, 
nationalism, imperialism and militarism (with syndicalism, guild socialism, 
Bolshevism, Fascism and the mandate system as variants) are discussed in 
Part II (318 pages). Part III (65 pages) points the moral of the book to 
the “new functions of the state’”’ as shown in agriculture, labor, crime and 
punishment, charity, education and internationalism. 

The material assembled in these pages is of far-reaching origin and char- 
acter, and cannot fail to be of much interest and value to those who read 
between the lines the political lessons which the past has bequeathed to the 
present. Not so much the philosophy or ethic of human conduct, national 
and international, is expounded by the author; but rather the practical aim 
has been sought of pointing out ‘“‘the next steps’? which he thinks should be 
taken. These are summed up under sixteen heads in the last four pages, 
and are defended, not as the proposals of an idle dreamer, but as realizable 
ideals. WituraM I. Hutt. 


Lessons of Public International Law. By Professor St. Seferiades. Athens: 
1929. 2vols. Vol. 1, Public International Law in Peace, pp. 620; Vol. 2, 
International Conflicts and Disputes, pp. 824. Price $14. 


It is gratifying that the work on public international law published by 
Prof. Seferiades, of the University of Athens, came in time to meet the 
increased interest in international law in Greece after the war. The work is 
the only one on this subject published in Greek in the last eighty years. 
Prof. Seferiades, who is already known among students of international law 
for his previous contributions on the exchange of Greco-Turkish populations, 
the Greek prize courts, etc., gives to us in his new work an account very 
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lucidly written of many important questions of international law, a careful 
study of the new conceptions of the post-war era, and an accurate and clear 
analysis of the organization, jurisdiction and procedure of the great interna- 
tional institutions of our time. 

The first volume is entirely devoted to the study of public international 
law in time of peace. The author, after dealing primarily with the historical 
development of international law, enters into the study of persons and sub- 
jects of international law. All existing and recognized types and forms of 
politics and persons of public international law are described, as well as the 
novelties created under Art. 22 of the Covenant of the League of Nations as 
regards the mandatory system and under the Treaty of Versailles as regards 
to the Free City of Danzig. Prof. Seferiades, in his criticism of the theory 
of sovereignty, examines the whole problem historically and submits that 
the term, “sovereignty,” which seems to have appeared for the first time 
during the feudal period and was used in the relations of different monarchs 
and nobles of that age, cannot have the same meaning in modern times, 
The author produces strong arguments to convince the reader that, “sov- 
ereignty is something quite contrary to the present position of states, mem- 
bers of the international community.’”’ In the author’s opinion, the right of 
self-preservation remains the only source of all the existing rights of states, 
and not the right of sovereignty, as has been taught by many, and perhaps 
by all the writers of international law of the pre-war period. 

The second volume is occupied by the study of pacific settlement of 
international disputes and the general rules concerning war on land and sea. 
Prof. Seferiades not only gives a general sketch of the efforts and methods of 
solving international disputes by pacific means, but, realizing the great 
importance of pacific methods in the post-war world, he deals in detail and 
gives to the reader the opportunity to have before him a clear and full 
knowledge of the present position of the efforts made to replace war by 
peaceful means and the machinery of procedure under the Covenant of the 
League of Nations and in the Permanent Court of International Justice, 
whose judgments are fully explained and analyzed. The author is not satis- 
fied with the present status and the system of administration of international 
justice and asks for a better and more complete system by which the pacific 
settlement of international disputes would be obligatory in every case. 

The last part of the second volume is devoted to the study of the laws of 
war. Prof. Seferiades lays stress on the rules and practice of maritime war, 
especially in the light of the experience gained during the World War. He 
discusses contraband, visit and search, the law of prize and prize jurispru- 
dence in the principal belligerent states. He also examines the question of 
the freedom of the seas, and the submarine war is treated with the same 
lucidity as the other parts of sea war. Prof. Seferiades undertakes a general 
survey of post-war problems, especially of the reparation problem from its 
legal point of view. 
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In this brief review we cannot deal with the numerous merits of this 
valuable work. It will take high rank among the books deserving of inter- 
national interest, and undoubtedly will stand for a long series of years as 
the standard Greek authority on international problems, and cannot be 
neglected by any serious student of international law. 

ACHILLES EMILIANIDES 


War as an Instrument of National Policy and its Renunciation in the Pact of 
Paris. By James T. Shotwell. New York: Harcourt, Brace and Co., 
1929. pp. x, 310. Index. 


This book is written on the assumption that the Pact of Paris is one of the 
great outstanding documents of human history,—an assumption which 
international jurists and students of international relations are by no means 
ready to accept. It sets forth in an illuminating way the steps leading up 
to the signing of the Pact and its bearing on the Covenant of the League of 
Nations and the Locarno treaties. 

While Professor Shotwell recognizes that “mere renunciation of war is not 
enough to rid the world of it,’’ the general effect of his book and of such 
exaggerated statements as that of President Coolidge, that the Pact of Paris 
“promises more for the peace of the world than any other agreement ever 
negotiated among nations,’ is to lull the people of the United States and of 
other countries into a sense of false security. Many of them think that war 
has been abolished, and there is already a marked subsidence of interest in 
arbitration and other practical methods of avoiding war. 

By way of illustration, take the Pan-American Arbitration Treaty signed 
at Washington last January. The public and even the authors and pro- 
moters of the Pact of Paris appear to be utterly indifferent as to its fate. 
And yet this Pan-American treaty supplements the Pact of Paris and 
affords the first real test of our good faith. In adopting the principle of 
obligatory arbitration it goes further than any other treaty ever signed by the 
United States. It sets up the machinery for making the renunciation of war 
effective in this hemisphere. And yet the public takes absolutely no interest 
in it because it is a practical step in the direction of peace and not a magnifi- 
cent gesture like the renunciation of war. While the authors and promoters 
of the Pact of Paris are exchanging mutual felicitations on their achieve- 
ment, the Pan-American treaty slumbers in the archives of the Senate 
Committee on Foreign Relations. The futility of the Pact of Paris is 
illustrated by the present crisis in Manchuria. China and Russia, both 
signatories of the Pact, are waging undeclared war, but there is no agency 
or machinery for determining whether either party or both parties have 
violated their solemn pledges so recently given. 

Professor Shotwell minimizes the reservations of the Pact of Paris. In 
fact he denies that there are any reservations except the right of self-defense. 
In view of the statement of the Senate Committee on Foreign Relations that 
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“The United States regards the Monroe Doctrine as a part of its national 
security and defense,” it is evident that the Pact of Paris does not apply to 
any action that the United States may take in Latin America against a 
European Power. In view of Mr. Chamberlain’s note of May 19, 1928, it is 
generally admitted that the Pact does not apply to Egypt and to certain 
undefined areas in the East which Great Britain considers essential to the 
defense of its empire. Furthermore, the treaty does not apply to govern- 
ments from which recognition has been withheld or withdrawn. 

In looking back over the course of American history, it may be asserted 
without fear of refutation that had we signed a Kellogg Pact at our birth as a 
nation, it would not have stood in the way of any national policy that we 
have carried out in the past. Even the Mexican War would have been per- 
missible under the terms of the Pact, for President Polk declared that 
American blood had been shed on American soil. Unless, therefore, the 
Pact of Paris is carried out in good faith by the ratification of the Pan- 
American Arbitration Treaty and other practical agreements for the settle- 
ment of international disputes, it will remain what it is today,—a mere 


declaration of pious intention. 
Joun H. Latanf. 


Survey of International Affairs, 1927. New York: Oxford University Press, 

1929. pp. viii, 614, $8.50. Maps. Index. 

The first volume in this series of surveys of international affairs contained 
the significant events of 1920-23. Since then there has been one volume for 
each year, with the exception of 1925, when an exhaustive study of The 
Islamic World since the Peace Conference made necessary a second volume, in 
addition to a “Supplement” giving a chronology of international events and 
treaties from January 1, 1920, to December 31, 1925. 

The present survey for the year 1927, recently off the press, is divided into 
four parts. Part I (pp. 1-82) deals with “Security and Disarmament.” 
After an introductory statement in Section 1, there is: the work of the 
League of Nations Preparatory Commission (Section II), the naval question 
from the termination of the Washington Conference on the 6th of February, 
1922, to the opening of the Three-Power Conference at Geneva on the 20th 
of June, 1927 (Section III), the Three-Power Naval Conference of Geneva 
(20th June-4th August, 1927) (Section IV). 

In Part II (pp. 83-321) is given a survey of important events in Europe. 
For the sake of clearness it has the five following subdivisions: North- 
Western Europe, South-Western Europe, South-Eastern Europe, North- 
Eastern Europe, Europe and the U. 8.8. R. The last subdivision, which 
makes stimulating reading, studies for the years 1925, 1926, 1927 the rela- 
tionships of the Union of Soviet Socialist Republics with England, France, 
Italy, Germany, the League of Nations and Switzerland. 

Part III is devoted to China, taking up the Chinese Civil War and the 
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relations between the Chinese and foreigners. Of particular interest is 
Section II which outlines the internal dissensions in the Kuomintang Party. 
Even more interesting is Section III, an examination of the decline and fall 
of the powerful influence of the Russian Communists in the Chinese Na- 
tionalist cause, as the Chinese leaders came to resent increasingly the tute- 
lage of their Russian mentors. 

To Americans perhaps the greatest appeal of this comprehensive volume 
is in Part IV, which treats of the American Continent during 1926-27, 
through the Sixth International Conference of American States held at 
Havana January 16 to February 20, 1928. Here is found a dispassionate 
view of our relations with Mexico, Nicaragua, and the other Pan-American 
neighbors. The situation in Nicaragua is studied through April, 1928, 
when Senator Blaine introduced an amendment to the Naval Appropriation 
Bill criticizing the administration’s policy in Nicaragua. The economic 
background of American intervention in Nicaragua is discussed frankly but 
without bias. This section alone would make the volume valuable to the 
American who naively believes that the United States intervened in Nicara- 
gua simply because of the invitation of the President of that Latin American 
Republic. 

At the end of the volume are some of the more important treaties ratified 
by various countries during 1927. There are also several significant maps. 
One is a map of China illustrating the geography in 1926 from the “ par- 
ticular standpoint of international relations’; another shows the Man- 
churian railroads, and a third map pictures the city of Shanghai. 

This 1927 Survey of International Affairs is interesting from beginning to 
end. The reader is not bewildered with a mass of unnecessary detail. The 
volume has decided literary merit, doubtless due in part to the fact that 
Arnold Toynbee, the author, was a distinguished classical scholar before 
taking up his present work as Research Professor of International History in 
the University of London and Director of Studies in the Royal Institute of 
International Affairs. In this survey the specialist in political science and 
international law will find a scholarly treatment of the material studied; the 
lay reader will find complex international situations treated in a readable 
manner. 

At the beginning of the volume the author quotes the words: “ And if the 
blind lead the blind both shall fall into the ditch.” In the preparation of 
this review, the following questions have come repeatedly to the reviewer: 
Would it not be well for educational authorities in all countries to put such 
an annual survey as this in the hands of all teachers, regardless of their 
special field of study, in order that a better understanding of world events 
might be brought about? Would not this better understanding result in 
more harmonious international relations? 

CLARENCE RICHARD JOHNSON. 


ES 
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Iconographie van Hugo Grotius. By Dr. E. A. Van Beresteyn. The 

Hague: Martinus Nijhoff, 1929. pp. vi, 135. Gld. 6. 

This work is another important by-product of the tercentenary in 1925 
of the publication of the De Jure Belli ac Pacis of Grotius. In that year, 
the Royal Academy of Sciences of the Netherlands created a commission to 
prepare an iconography of Grotius and Dr. Van Beresteyn was put in active 
charge of the work. The volume now appearing is a signal contribution to 
Grotiana, the result of prolonged search for and careful study of all known 
portraits, including prints, for which claims have been made that they are 
likenesses of the Father of International Law. Of these, sixteen may be said 
to be authentic, although in some instances the originals have disappeared 
and copies, either in oil or as prints, have been preserved. The best known 
is the Mierevelt portrait of 1631, of which there are several replicas and 
copies. The present volume reproduces the more important portraits by 
photogravure process; the less important, including reproductions of prints, 
by photo-engraving. Each portrait, authentic, doubtful, or clearly spurious 
(more than two hundred in all), is carefully described and indications are 
given of its provenience and present location. Of the sixteen apparently 
authentic portraits, the earliest is that of Grotius at the age of four and one- 
half years and the latest shows him in his sixtieth year. In many respects 
that having the greatest charm is the portrait of Ravesteyn of 1613, a 
replica of which is in the Library of the University of Leyden. The quaint 
portrait of 1587, here reproduced, is the only one which depicts Grotius at 
play. In the next, that of 1599, Grotius has discarded toys for the cherished 
portrait-medal of Henry IV. Were this Journat of another character, the 
picture of Grotius with his toys might be made the occasion for an excursus 
upon the vexed question of the Dutch origin of the Royal and Scottish game, 
for Grotius is here depicted with a Kolf in his hand! 

Dr. Van Beresteyn has given us a gallery in which we may follow, at least 

n part, the injunction of Grotius’s friend Heinsius: 
Talem oculis, talem ore tulit se maximus Hugo. 
Instar crede hominis, cetera crede Dei. 

One criticism might be made as to the book’s make-up. It could be used 
more easily had the description of each portrait cited the reproduction in 
this volume by the proper plate number. The error made in the description 
of the Mierevelt of 1632 (p. 37) illustrates the difficulty. 

J. S. REEVEs. 


BOOK NOTES 


The Pragmatic Revolt in Politics. By W. Y. Elliott. New York: The Mac- 
millan Co., 1928. pp. xvii, 540. 


This study of contemporary political thought is a “presentation of the 
modern tendency away from the dominance of rationalism in politics” the 
aim of which, according to the author, is “to run a thread of unity through 
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the chief modern theories and experiments which are in revolt against politi- 
cal rationalism.”” The central problem of the study is the ‘‘attack now tak- 
ing formidable shape in practice as well as in theory, over a great part of 
Europe, against the constitutional and democratic state.”’ 

In his effort to interpret the significance of pragmatic tendencies in polit- 
ical thought, the author has succeeded in giving us a treatise that is at once 
penetrating in its analysis and lucid in its exposition. It is not easy to orient 
the various systems of political thought in the general scheme of post-war 
constitutionalism, but the author has accomplished his purpose in an ad- 
mirable manner; the treatment of Mussolini’s program is particularly good. 
“Fascism,” he declares, ‘“‘represents the last stand of the theory of the ab- 
solute sovereignty of the nation-state” and a ‘“‘revival of Machiavelli in all 
his saturnine views.”’ In this volume we have the views of Sorel, the politics 
of Laski, the juristic conceptions of Duguit, Pound and Holmes and an in- 
terpretation of what the author calls the ‘‘co-organic theory of the state.” 
While a bibliography is omitted, the text itself is well documented and the 
views of the various philosophers are ably presented. The treatise is a valu- 
able contribution to the literature of contemporary political thought. 

CHARLES WEST. 


La Question des Minorités a la Conférence de la Paix de 1919-1920 et lV’action 
Juive en faveur de la Protection Internationale des Minorités. Par Nathan 
Feinberg. Publié par le Conseil pour les Droits des Minorités Juives 
(Comité des Délégations Juives). Paris: Rousseau & Cie, 1929. pp. 167. 
This brochure is the most detailed account of the origin of the treaties 

for the protection of minorities which has yet appeared. It accurately 

emphasizes the fact that those treaties were largely due to the activities of 
the Comité des Délégations Juives auprés de la Conférence de la Paiz, of which 

Judge Julian W. Mack, the late Louis Marshall, and Nahum Sokolow were 

successively the heads. Their proposed text and memorandum of May 10, 

1919, are intimately described in their origins, and the author then follows 

the treaties to completion by a detailed account of the development of their 

texts. This detailed examination involves an analysis of the significance 
of the changes of language made. Dr. Feinberg is uniformly sound in this 
legal commentary. He has made a creditable contribution to the literature 
on the protection of racial, linguistic, and religious minorities. 

Denys P. Myers. 


Digest of Cases Decided in British Prize Courts, August, 1914—November, 
1927. Compiled for H. M. Procurator-General and Treasury Solicitor. By 
Hubert Hull. London: H. M. Stationery Office, 1927. (Obtainable at 
The British Library of Information, 5 East 45th St., New York), 
pp. xxxviii, 126. £1 1s. 0d. 

Students of prize law will find this Digest an invaluable index to the 
various official and unofficial reports of cases decided in the British prize 
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courts during the World War. Poor indexing was the most irritating defect 
of such collections as Trehern’s British and Colonial Prize Cases and the ten- 
volume Lloyd’s Reports of Prize Cases. The Digest is a thorough and com- 
prehensive piece of work based where possible on transcripts of the official 
shorthand writer’s notes obtained for the use of H. M. Procurator-General 
and Treasury Solicitor, on official Law Reports, on prints of colonial decisions 
received through the Colonial, Foreign and India Offices, and supplemented 
with the Law Journal, Law Times and Times Law Reports. The subject- 
matter of the decisions is classified in 43 sections ranging through contra- 
band, enemy property, evidence, jurisdiction, practice and procedure of 
prize courts, and retaliation, to visit and search. Tables of cases covering 
30 pages cite the cases to all of the official and unofficial reports mentioned 
above in which they are recorded. 

HERBERT W. Briaes. 


Répertoire des Brevets d’Invention en Droit International Privé. By Marcel- 
Plaisant and Fernand-Jacq. 2nded. Paris: Recueil Sirey, 1929. pp. 240. 


The authors of this repertory are well-known experts in the field of the 
law of industrial property. The first edition of this volume was published in 
1914 by M. Marcel-Plaisant. This new edition may show that this sum- 
mary of the international régime of patents is useful to practitioners, manu- 
facturers and inventors. Certainly, it is of more use than a number of 
collections of foreign patent law published in this country. The latter draw 
their material solely from legislative enactments of foreign countries. They 
do not take into account the fact that juristic writing is a part of the law in 
civil law countries and that decisions of courts are acquiring every day a 
greater importance. Indeed, in some of the European countries there is 
almost as much a case law on industrial property as in the United States. 

The repertory gives, first, a concise general aspect of the international 
régime of patents as established by the International Convention for. the 
Protection of Industrial Property as revised last at The Hague in 1925. 
Next, it describes, summarily, yet quite fully, the French law on patents and 
the protection and rights of foreigners. The last part deals with the law 
of 108 countries and territorial dependencies. This part is very condensed 
and necessarily limited to important questions of law and protection of 
foreigners. 

The authors cite legislative acts, court decisions and opinions of writers on 
the various questions dealt with by them. Ina general way the information 
supplied is accurate. ‘The reviewer, however, is somewhat skeptical about 
the value of such summaries. He could take issue with many statements on 
the law of foreign countries in this one. The necessity of condensed form 
does not give scope for discrimination and accuracy of details which may be 
very important. 

The volume is rather poorly edited. The organization of the material 
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and the type of print make reading hard. A detailed table of contents makes 
up for the shortness of the index. A working bibliography is given. 
STEPHEN P. Lapas. 


A History of European Diplomacy (1451-1789). By R. B. Mowat. New 
York and London: Longmans, Green & Co., 1928. pp. viii, 311. Index. 
$6.00. 


In previous volumes Professor Mowat has covered the history of European 
Diplomacy from the French Revolution to the present time. In the present 
volume he turns back to the middle of the fifteenth century and traces inter- 
national changes to the revolutionary era. This survey of the rise and 
progress of the ancien régime is necessary to a complete understanding of the 
post-revolutionary period, for it covers the consolidation of the great Na- 
tional States and the adoption of the methods of the Italian City States by 
the great European monarchies. 

Into the primary foundations of the European State System this book 
does not enter. The condition of Europe under the Roman Empire, the rise 
of the barbaric kingdoms, the transfer of imperial prerogatives to the 
Papacy, the conflict between the local kingdoms and the conception of im- 
perial authority, the struggle for predominance between the Papacy and 
the Holy Roman Empire of the German Nation and the final development of 
the idea of territorial sovereignty as a basis of international law are not 
specifically treated of in this volume. 

For the period covered this work presents a useful account of the causes 
and results of the great treaties which formed the web of relations between 
the European States prior to the French Revolution and explains the ambi- 
tions of the great rulers of the time. For the student of international law 
who is prepared to see in diplomacy the laboratory of the public law of 
Europe, this history, without entering minutely into the subject, will prove 
both interesting and instructive. The bibliography makes no pretense of 
being complete but is suggestive of important sources and of useful collateral 
reading. 

Davin JAYNE 


Judicial interpretation of International Law in the United States. By Charles 
Pergler. New York: The Macmillan Co., 1928. pp. viii, 222. Index. 


In this little book Mr. Pergler has summarized the results of most of the 
important decisions of American courts on those topics of international law 
which are usually included under the term “Law of Peace.” The book 
should be useful for two classes of readers: first, as a guide and summary for 
students who are studying international law from the usual case-books; sec- 
ondly, as an introduction to the more purely judicial aspects of the subject 
for students who are mainly interested in its political and diplomatic sides. 
As a text-book, the work is exceptional in confining itself exclusively to the 
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decisions. For the most part the treatment is lucid and succinct, although 
it seldom goes beyond the facts of the cases and sometimes shows a tendency 
to degenerate into the specious clarity of a digest. Mr. Pergler has, how- 
ever, in one or two instances allowed himself latitude for some discussion and 
development of his own views. His argument in favor of allowing actions 
to be maintained in the domestic forum against unrecognized foreign govern- 
ments (pp. 63 et seg.) seems to the reviewer unconvincing; on the other hand, 
his defence of the view that domestic tribunals are bound by the laws of their 
own sovereign even when at variance with general international law (pp. 10 
et seg.) should clear away some misconceptions that have gathered around 
this subject. 

JOHN DICKINSON. 


Folkratt, Sdrskildt Sasom Svensk Publik Internationell Ratt. By C. A. 
Reuterskjéld. Uppsala: Almquist and Wiksells Boktryckeri, 1928. 2 
vols. pp. viii, 168; xii, 169-288. Kr. 7. 

Reuterskjéld follows the customary division of his work into the interna- 
tional law of peace and the international law of war, the first being normal, 
the second abnormal. But while this may be the case, the book is no slavish 
copy of the works of the author’s predecessors either in his own country or in 
other lands. The style is clear, forceful, and graphic. The thought is 
logical and precise. The definitions which are given will not strike the 
reader as forced pedantry. Swedish works on international law are not 
many, especially as applied to the general field, and it is a distinct pleasure 
to be able to give this recent production a hearty send-off. There are 
excellent discussions of the literature of international law, international 
commissions of all sorts, the League of Nations, the International Labor 
Office, and Pacific Settlement. One misses, however, an extended discussion 
of the Swedish jurisdiction over littoral waters. Why such a topic should 
be overlooked is rather hard to see. Some readers would also find it hard 
to agree with Reuterskjéld’s distinctions between a conference and a con- 
gress. But these are such things as will occur in any book or treatise, and 
Folkrdatt can be heartily recommended as a recent and valuable contribution 
to the literature of international law. 

T. KaALiJARVI. 


International Law for Naval Officers. By C. C. Soule and C. McCauley. 
3d ed. Revised by Clarkson J. Bright. Annapolis: Naval Institute, 
1928. pp. x, 245. Index. 

The first edition of this work was reviewed by this JouRNAL five years ago. 
This third edition is considerably expanded by an additional chapter on 
angary and by several appendices giving a number of conventions relating to 
war. The purpose and plan of the work is unchanged. It is to afford naval 
officers a handbook dealing with their responsibilities in peace and wat. 
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The greater part of the book is devoted to analysis of and comment on the 
Instructions for the Navy of the United States Governing Maritime Warfare, 
issued in June 1917 for the information and guidance of the naval service. 
The plan of the book is to take the Instructions paragraph by paragraph 
and comment on each. In several cases the comment includes the history 
of belligerent practice leading to the rule; and in cases where the belligerents 
did not follow the American rule in the last war, the British and German 
practice and the American protest is given. But where the Allied practice 
met with the protest of the United States while neutral, we did not always 
press our objections after our declaration of war; particularly as to methods 
of visit and search. As the American navy had little to do with blockade 
and contraband, being chiefly engaged in escort duty and against sub- 
marines, the instructions issued to the navy, so far as they involved con- 
troversial matters, were practically dead letters, and the Allied naval 
efforts were effective against trade under other than American rules. 
W. L. RopGers. 


The Political Handbook of the World. Parliaments, Parties and Press as of 
January 1, 1929, is edited by Malcolm W. Davis and Walter H. Mallory for 
the Council on Foreign Relations. In about 200 pages this book makes 
easily available material in regard to government personnel and the press in 
sixty-three states. Necessarily the number of pages of data varies with the 
state. Albania has one page, Russia five, and the United States ten pages. 
The data are usually brought up to early 1929 and with the earlier and 
proposed subsequent volumes will furnish a very valuable contemporary 
record of political relations. 


Public Relations of the Commission for Relief in Belgium. By George I. 
Gay and H. H. Fisher. Documents. Stanford University Press, 1929. 
Vols. I, III, pp. xvii, 606; pp. xiii, 539. 

These two volumes, with the Statistical Review of Relief Operations pub- 
lished by Mr. Gay in 1925, give a comprehensive view of the remarkable 
work in Belgium, particularly from 1914 to 1919. While these two volumes 
are entitled documents, the arrangement of material with the explanatory 
material and footnotes affords in fact a documented account of the methods 
and problems of the commission. The books are of particular significance 
for international law as describing a commission having a quasi-international 
status in a war when the number of belligerent states was changing and the 
area of belligerency correspondingly changing. It is also probable that this 
commission will be the sole example of its kind. 


America’s Naval Challenge. By Frederick Moore. New York: The Mac- 
millan Co., 1929. pp. 166. $2.50. 
A record of American post-war naval expansion and its effect upon Great 
Britain and Japan, which the author states to be ‘“‘an amazing one. It is 
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crowded with inconsistencies, the first and perhaps the strangest of which is 
that President Wilson supported the Navy in the greatest building program 
in all history,”’ while at the same time advocating the League of Nations and 
reduction of armament. The volume contains also a summary appraise- 
ment of American policies in the Orient in relation to China and Japan lead- 
ing up to the Washington Conference, with a chapter on the naval protests 
over the reductions made by that conference. The failure of the three- 
Power conference at Geneva in 1927 and its consequences are briefly treated, 
and a final chapter points out the position of supremacy and security occu- 
pied by America, and argues that ‘‘the American people should maintain an 
army and navy only as a nucleus for defense, not for defense itself.’”” The 
book is most timely in view of the approaching London conference on naval 
armaments. 


In a pamphlet of 93 pages, with a map, appendices of official documents, 
and a short bibliography, Sir Harold Parlett presented for the Institute of 
Pacific Relations Conference at Kyoto a sketch of recent Manchurian rela- 
tions. This pamphlet bears the title “‘A brief account of diplomatic events 
in Manchuria.” While events prior to 1905 are mentioned, attention is 
centered upon events subsequent to that time till 1929. 


The Department of State is to be congratulated upon the issue of the 
Supplement to Foreign Relations of the United States, 1915. This, with the 
corresponding supplement to the volume of 1914, makes available much 
valuable material showing the American attitude as a neutral. The volume 
supplements many works, even such complete reports as the recent volumes 
on the Commission for Relief in Belgium. 


In a volume entitled Information on the World Court 1918-1928, of about 
200 pages, Mr. J. W. Wheeler-Bennett, of the Royal Institute of International 
Affairs, and Mr. Maurice Fanshawe, of the League of Nations Union, have 
brought up to date in a cumulative form the material previously issued in 
Information on the Permanent Court of International Justice and the annual 
supplements thereto. Sir Cecil Hurst, formerly Legal Adviser to the 
British Foreign Office, now a judge of the court, furnishes an introduction 
tracing in a significant manner the changing attitude toward an international 
court of justice. In the chapter on the United States and the World Court, 
the Draft Protocol of March 18, 1929, is included and information covers the 
American attitude to that time. The judgments and advisory opinions are 
summarized in the body of the book and much serviceable data are also 
embodied in forty pages of appendices. 


REVIEW OF CURRENT PERIODICALS 


By G. FENWICK 
Bryn Mawr College 


Revue G£NERALE DE Droit INTERNATIONAL PuBLic, January—April, 1929 


La Sixiéme Conférence Panaméricaine. Vue d’ensemble, by John B. Whit- 
ton (pp. 5-39), confines itself to an analysis of the issues of intervention, reor- 
ganization of the Pan American Union, measures for the pacific settlement of 
international disputes, aviation, and the recognition of governments. The 
results of the analysis are then considered in relation to “the three systems of 
peace, isolation, Pan Americanism, and internationalism,” the decision being 
that the last must in the end prevail. La Question de I’Intervention a la 6° 
Conférence Panaméricaine, by G. Guerrero (pp. 40-51), shows the insistence of 
the demand in Latin America for the clear recognition of the principle of non- 
intervention and for its practical application in Latin American and general 
international relations. La6° Conférence Panaméricaine. Etude de deux as- 
pects primordiaux, by M. Sibert (pp. 52-72), finds that the conference did little 
either to strengthen the political machinery of Pan Americanism, so as to in- 
sure collective action in respect to arbitration, conciliation, and intervention, 
or to bring about a greater solidarity of economic interests. This failure is all 
the more to be regretted if one believes that continental or regional organiza- 
tion must precede world organization. éle et action de l’ Argentine a la 6° 
Conférence Panaméricaine, by J. R. Moreno (pp. 73-87), after general ob- 
servations on the policy of Argentina in Latin American affairs, deals in 
greater detail with the policing of boundaries, maritime neutrality, the status 
of aliens, non-intervention, and the codification of private international law. 
Les Conférences Panaméricaines, de 1889 d 1928, by M. Cruchaga (pp. 88- 
107), attempts a general survey and estimate of the six conferences, conclud- 
ing with the expression of a belief that in spite of explainable differences the 
states of the new world are being drawn more and more closely into a union 
of mutual coédperation. 

Ibid., May-June, 1929. Le droit extraditionel et les conventions de lV’ extradi- 
tion de la Gréce, by D. E. Castorkis (pp. 225-265), offers a descriptive and 
critical study of the treaties and statutory legislation of Greece with parallel 
references to the laws and treaties of other countries. The legal situation in 
Greece in regard to extradition is on the whole a liberal one, offering the 
hecessary guarantees for the protection of individual liberty, while a new 
organic law is in contemplation which is being based upon the experience of 
other countries and upon the “model treaty”’ that is at present the object of 
scientific study. La question du travail forcé. Vers un accord international, 
by J. Goudal (pp. 266-301), examines the efforts of the International Labor 
Bureau to make possible an agreement between Powers with colonies for the 
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regulation of forced labor. Earlier efforts at international agreement are 
described and a survey is given of the legislation of France, Great Britain, 
Portugal, Holland, Belgium and Italy. The study concludes with some 
general observations upon the treatment of native races and the outlook for 
the future. 

Ibid., July—October, 1929. La Revision du Statut de la Cour Permanente 
de Justice International, by R. Cassin (pp. 377-396), describes in detail the 
work of the committee which met in March, 1929, to report to the Council of 
the League of Nations the changes that might seem desirable in the Statute 
of the Court. In general the revision of the Statute, while not affecting the 
foundations of the Court, marks its gradual evolution into a more definitely 
judicial institution. Les Etats-Unis d’Europe et Vexample américain, by J. 
Lambert (pp. 397-415), finds the present crisis in Europe due not so much to 
parliamentary institutions that are out of gear as to the international rela- 
tions of the several states. The precedent offered to Europe by the federal 
union of the United States, rejected by many persons because of an apparent 
lack of similarity between the conditions prevailing in America and in Eu- 
rope, becomes more convincing when the American union is studied more 
closely and found not only to‘be growing into a more centralized government 
but to be developing at the same time a system of decentralized administra- 
tion, such as the federal reserve banking districts, which Europeans consider 
essential to the protection of the local liberties of the component members 
of a federation. Quelques réflexions touchant le réglement des conflits interna- 
tionaux, by A. Decenciére-Ferrandiére (pp. 416-451), argues that the existing 
tendency to transfer to international relations the methods of procedure ap- 
plied to the disputes of individual citizens is a mistaken one, as is also the idea 
that there are certain disputes which are not susceptible of a legal decision, 
and that a more rational international procedure must be developed which 
will provide at once legal procedure and procedure in equity both applicable 
to the same dispute, the one dealing with positive law which has been ex- 
pressly or impliedly accepted by the parties, the other resorting to general 
principles of justice and seeking to secure a correct decision in the particular 
case before the court. It isin an evolution, or rather in a transformation of 
procedure by advisory opinions, that the solution of all international disputes 
must be sought. Le Traité de Latran (11 Fév. 1929) et la situation juridique 
nouvelle de la Papauté, by J. T. Delos (pp. 452-478), undertakes to examine 
the elements which make up the sovereignty of the Holy See under the 
Lateran treaty and the basis upon which its international status rests. The 
thesis maintained is that the sovereignty of the Holy See as the representa- 
tive of a spiritual society, the Church, is something quite apart from the 
second sovereignty, or headship of the City of the Vatican, which came into 
being as a result of the treaty. The relation between the treaty and the ac- 
companying concordat is such that the latter becomes the moral guarantee of 
the former. Du Secret diplomatique, by R. Dollot (pp. 479-501), analyzes in 
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detail the nature of the state secrets of an international character which for 
reasons of national interest cannot be made public. French constitutional 
law expressly contemplates certain secret treaties; French statutory law 
provides for the secrecy of important state papers. Even under modern 
conditions public discussion in the market place would risk unloosing stormy 
passions. As Jules Cambon said: ‘‘One who has been responsible, to even a 
slight degree, for the interests of his country abroad knows that the day 
when negotiations are no longer a matter of secrecy there will be no negotia- 
tions at all.” L’exception de litispendence devant les organismes interna- 
tionauz, by C. Tenekidés (pp. 502-527), deals with the case of a dispute 
which is before two international tribunals or bodies at the same time, as the 
Council of the League of Nations and the Conference of Ambassadors in the 
Janina-Corfu case. Article 15 of the Covenant of the League should be 
amended, so as at once to insure the supreme and exclusive jurisdiction of the 
Council in the interest of world peace and to permit the Council at its discre- 
tion to waive jurisdiction in favor of judicial or arbitral settlement. Le con- 
flit entre la Bolivie et le Paraguay a propos du Chaco boréal, by H. Arbo (pp. 
528-553), examines from the side of Paraguay the background of the recent 
clash between Bolivia and Paraguay in the Chaco region, describes the sev- 
eral efforts to bring the dispute before an arbitral tribunal and the obstacles 
placed in the way by Bolivia, and concludes with the hope that a peaceful 
solution of the controversy might be found by the commission of conciliation 
then hearing the case (March, 1929). 


JOURNAL DU Droit INTERNATIONAL, January-February, 1929 


L’article 179 du Traité de Neuilly et les réclamations diplomatiques des sujets 
grecs a Vegard de l’ Etat bulgare, by André-Prudhomme (pp. 5-12), explains 
the insertion in the treaty of an arrangement for the arbitration of claims 
arising before the World War and discusses the resulting jurisdiction of the 
Greco-Bulgarian Mixed Arbitration Tribunal over claims for damages 
brought by Greece against Bulgaria in consequence of the anti-Hellenic riots 
of July-August, 1906. L’expropriation des biens des particuliers par les 
Soviets devant la justice allemande, by M. Philonenko (pp. 13-24), criticizes a 
decision of the court of first instance at Berlin denying the claim of former 
Russian subjects to intervene to prevent the sale by the Soviet Government 
in Berlin of certain personal property confiscated in 1918. The German 
tribunal applied the principles of private international law, relying incor- 
rectly upon the recognition of the Soviet Government by Germany and upon 
the right of a government to requisition the property of individuals in time 
ofwar. La nationalité francaise dans nos colonies, by E. Audinet (pp. 25-31), 
explains the decree of November 5, 1928, and the differences between the 
new situation and that under the decree of 1897. Les étrangers devant la loi 
du 5 avril 1928 sur les assurances sociales, by B. Raynaud (pp. 32-40), points 
out the changes in the application of the new social insurance legislation to 
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aliens. Interpretation de la convention franco-suisse du 15 juin 1869 par la 
jurisprudence francaise, by E. Balliman (pp. 41-49), discusses the divergent 
interpretations of the French and Swiss courts in regard to decrees of divorce 
granted by the courts of one country to the domiciled citizens of the other. 
Les conditions de forme du mariage des étrangers en Turquie, by C. G. Tene- 
kides (pp. 50-65), deals with the situation resulting from the denunciation of 
the capitulations by Turkey and the powers given to foreign consuls by the 
convention of July 24, 1923, signed the same day with the Treaty of 
Lausanne. A constructive solution is offered for the resulting conflict of 
laws. 

Ibid., March-April, 1929. Effets produits en France par un jugement étran- 
ger en matiére de faillite, by J. Perroud (pp. 281-296), proceeds from a survey 
of the common law applicable in cases of bankruptcy proceedings in a foreign 
country to a consideration of the changes introduced by the several treaties 
signed by France. L’Association de Droit International (pp. 297-299), 
La Conférence de Varsovie de V'International Law Association, by A.-P. 
(pp. 300-301). Des lois de la guerre en territoire occupé, by J. C. Witenberg 
(pp. 302-308), L’arbitrage commercial international, by R. Arnaud (pp. 309- 
311), and Les régles de Varsovie 1928 relatives au contrat de vente caf (pp. 312- 
321), deal with various topics discussed by the International Law Association 
at its meeting at Warsaw in 1928. The general conference approved a draft 
of forty-eight articles dealing with the laws of war in occupied territory, while 
the maritime and commercial section of the conference drew up a tentative 
draft of rules dealing with invoices of sales which include cost, insurance and 
freight of seaborne commerce (c.i.f.= caf). 

Ibid., May-June, 1929. Les participations des sociétés étrangéres dans les 
entreprises francatses et Vimpét sur le revenue des valeurs mobiliéres, by J. 
Michel (pp. 557-592), deals with the difficulties in the matter of the taxation 
of personal property arising from the fact that a number of French corpora- 
tions are branches of foreign corporations and others are closely controlled, 
while many foreign corporations have an important share in French business 
life. Suggestions are made by which the situation can be met with least in- 
jury to the foreign corporation. Les décrets-lois polonais de valorisation des 
dettes et créances d’avant-guerre et Vordre public frangais, by J. C. Witenberg 
(pp. 593-608), discusses in detail the decision of the Civil Tribunal of the 
Seine in the case of an insurance contract entered into at Warsaw in 1902 by 
a Russian subject, which fell due in 1922 and was sued upon by the policy 
holder, now a Polish subject, for payment in Polish money at the valorization 
fixed by the new Polishlaw. The court, after reaffirming the traditional rule 
of the ‘‘naturalization”’ of the contract, refused to apply the Polish law in 
this case on grounds of public policy because of the retroactive character of 
the law and the intrinsic nature of the law. La caution “judicatum solvi,” 
by M. Philonenko (pp. 609-626), examines the right of a defendant in a suit, 
when a French citizen, to require that the plaintiff give bond for the payment 
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of the costs and of damages, criticises the restriction of the right to French 
citizens, and recommends that requirement of bond be put upon the basis of 
practical expediency (to be continued). Le Décret-Loi de 1929 sur la nation- 
alité égyptienne, by F. Braun (pp. 627-636), points out the changes intro- 
duced by the latest decree-law regulating Egyptian nationality pending final 
action by the Egyptian Congress. The new text marks progress, but it 
would have been well if the decree had gone further and cleared up the law of 
naturalization by giving to the courts the authority to determine forfeiture of 
naturalization. 
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SOME LEGAL CONSEQUENCES IF EXTRATERRITORIALITY IS 
ABOLISHED IN CHINA 


By Quincy WRIGHT 
Of the Board of Editors 


On December 30, 1929, a manifesto was issued by the Chinese Minister of 
Foreign Affairs stating that ‘‘The Chinese Government is compelled to 
declare that the year 1930 is the decisive time, and that the actual process of 
reéstablishing Chinese sovereignty by the abolition of extraterritoriality 
begins on January 1. With that in view it will undertake measures designed 
to release the sovereign rights of China from the trammels of extraterritorial- 
ity, and has accordingly ordered the Executive Yuan and the Judicial Yuan 
to instruct the ministries concerned to prepare a plan for this purpose.’”! 
While this indicates a determination to hasten the abolition of extrater- 
ritoriality, it also indicates a desire to do so by a legal process. It has been 
recognized that the conclusion of new treaties is the appropriate process and 
this method has actually been illustrated by treaties conditionally elimi- 
nating extraterritoriality with Belgium, Italy, Denmark, Portugal and 
Spain.2. These treaties were made under normal conditions * and probably 
indicate the kind of treaty China would like to conclude with the remaining 
Powers enjoying extraterritoriality.* They have not yet gone into effect and 


‘Publications of the Department of State, Press Releases, No. 14, Jan. 4, 1930, p. 2. 

* The text of these treaties is printed in English and Chinese in a publication of the In- 
telligence and Publicity Department, Ministry of Foreign Affairs, National Government, 
Republic of China, entitled Sino-Foreign Treaties, 1928. See also, Treaties and Agreements 
with and Concerning China, 1919-1929, Carnegie Endowment for International Peace, 
Division of International Law, Pamphlet No. 50, pp. 240-248, 252-255, 270-272. 

‘ Extraterritorial rights of Germany, Austria, and Hungary were abolished by declaration 
by China on entering the war in 1917, and those of Russia were abolished by declaration of 
China on the breach of relations in 1920. These declarations have in each case been recog- 
nized by subsequent treaty. See Willoughby, Foreign Rights and Interests in China, 2nd 
ed., Baltimore, 1927, II, 577-586. 

‘These are Great Britain, United States, France, Netherlands, Norway, Sweden, Brazil, 
Peru, Japan, Mexico, Switzerland. Great Britain, Japan and the United States, in treaties 
of 1902 and 1903 respectively, expressed their willingness ‘‘to relinquish extraterritorial rights 
when satisfied that the state of Chinese laws, the arrangements for their administration and 
other considerations warrant them in so doing.” Sweden and Switzerland on concluding 
treaties with China in 1908 and 1918, respectively, promised to relinquish extraterritorial 
rights as soon as all the other Powers had agreed to do so. Mexico, in an exchange of notes 
in 1921, promised to insert a clause in the formal amendment to the treaty of 1899 renounc- 
ing Mexican consular jurisdiction in China. See Department of State, Report of the Com- 
mission on Extraterritoriality in China, Washington, 1926, p. 10, and Blakeslee, The Pacific 
Area, World Peace Foundation Pamphlet, XII (1929), No. 3, pp. 19-33. ‘The Chinese Gov- 
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their influence upon the various types of foreign jurisdiction existing in 
China is not entirely clear. It has, however, been asserted that:5 


The annulment of the extraterritorial provisions of the treaties and 
the concession to China of absolute jurisdiction over all aliens within 
her territory, would automatically involve the rendition of concessions 
and settlements, enable her to impose whatever restrictions she liked 
upon foreign shipping, and necessitate the immediate withdrawal of all 
foreign garrisons. 

The administration of the settlements and concessions is inextricably 
bound up with the exercise of extraterritorial privileges. If the present 
municipal councils, police and other municipal officials came under 
Chinese jurisdiction, the status of the concession and settlement areas 
would be completely changed. 

Jurisdiction over all foreign shipping within territorial waters would 
enable the Chinese Government, if it so desired, to place absolute inter- 
dict upon coast and river trade. 

It would be impossible to maintain foreign garrisons upon Chinese 
soil if the troops became subject to Chinese jurisdiction, and liable to 
arrest and trial in Chinese courts, for acts done under the orders of 
their superiors or in the ordinary performance of their duties. 

Extraterritoriality is, in fact, the keystone to all foreign privileges in 
China. Once it is removed, the whole fabric, the result of nearly a 
century of constructive effort, must collapse. 


China has been subject to numerous limitations of jurisdiction within her 
own territory, some defined by the nationality of resident aliens, some by the 
governmental function involved, and some by territory. In the first class 
is the exemption of the nationals of certain treaty Powers from suit in Chinese 
courts. In the second class is the exemption from some or all Chinese juris- 
diction of the diplomatic, consular, military or naval services of foreign 
governments operating in China. Some of China’s own services, such as the 
maritime customs, the postoffice and the salt gabelle, have been to a limited 
extent exempt from Chinese jurisdiction. In the third class are the exemp- 
tions of leased territories, the Legation Quarter in Peking, the residential 
concessions and settlements, and certain railroad zones, from all or some 
Chinese jurisdiction. Correlative to most of these exemptions from Chinese 
jurisdiction (exterritoriality) are extensions of foreign jurisdiction (extra- 
territoriality).? 


ernment conducted active negotiations with all the Powers on the subject during 1928-29. 
See Blakeslee, loc. cit.; Mingchien Joshua Bau, Relinquishment of Extraterritoriality in 
China, Institute of Pacific Relations, Data Paper, Kyoto, 1929; H. G. W. Woodhead, Ex- 
traterritoriality in China, The Case against Abolition, Tientsin, 1929. 

5 Woodhead, op. cit., p. 8. 

* These exemptions are discussed in detail in Willoughby, op. cit., and briefly in Blakeslee, 
op. cit., pp. 1-60. 

7 These two terms have sometimes been used interchangeably. See Hyde, International 
Law, I, 430; Satow, Diplomatic Practice, I, 240. 
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The limitations upon Chinese jurisdiction, however, rest upon a number 
of different legal foundations: some upon general international law, some 
upon treaties and other international agreements, some upon contracts, 
concessions and other private law agreements, and some upon practice 
justified by no written document. Let us consider the effect of treaties, 
similar to those concluded during the last two years, upon the various types 
of limitation of Chinese jurisdiction arising from these different sources of 
foreign rights. 

The recent treaties concluded by China with Belgium, Italy, Denmark, 
Portugal and Spain provide: 


The nationals of each of the two high contracting parties shall be 
subject, in the territory of the other party, to the laws and jurisdiction 
of the law courts of that party,’ to which they shall have free and easy 
access for the enforcement and defence of their rights. 


This article was, according to an exchange of notes accompanying each of the 
treaties, to go into effect on January 1, 1930, if detailed arrangements to that 
effect had previously been concluded. Otherwise it was to go into effect 
at a later date to be fixed by China ‘‘after having come to an agreement for 
the abolition of extraterritoriality with all the Powers signatory of the Wash- 
ington treaties,® it being understood that such a date shall be applicable to 
all such Powers.”’ There is no article of these treaties expressly abrogating 
articles of earlier treaties. 

It is believed that such a treaty on going into effect would terminate the 
right of the other party to exercise extraterritorial jurisdiction so far as that 
right was based on treaties, customs or contracts generally applicable to its 
nationals in China. It is true the new treaties in terms eliminate only the 
exemption from Chinese jurisdiction of the foreign individual, and do not in 
terms eliminate the extraterritorial jurisdiction of his government. Many 
of the old treaties expressly granted extraterritorial authority to the foreign 
government.!° Thus it might be argued that the new treaty would result in 
a concurrent jurisdiction. The foreigner would cease to be exempt from 
Chinese jurisdiction, but his government would continue entitled to exercise 
the jurisdiction expressly given it by treaty. It is believed, however, that 
the intention of the new treaties to eliminate general extraterritoriality 


® The Belgian treaty of Nov. 22, 1928, omits the remainder of this article. 

* This was interpreted to mean ‘‘those Powers, other than China, which directly partici- 
pated in the discussion of Pacific and Far Eastern Questions in the Conference on the Limi- 
tation of Armament held in Washington in 1921-22.” The Belgian treaty substituted “the 
majority of the Powers now possessing extraterritorial privileges in China.” 

1° Art. XIII of the resolutions in pursuance of the Chino-British treaty of Nanking, 1842, 
which inaugurated the system of extraterritoriality in China, provides: ‘Regarding the 
punishment of English criminals, the English Government will enact the laws necessary to 
rg that end, and the consul will be empowered to put them in force.” (Willoughby, op. 
cit., IT, 558.) 
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(sufficiently obvious from the preliminary correspondence),!! the custom in 
the earlier treaties of identifying the extraterritoriality of a foreigner with 
the extraterritorial jurisdiction of his government,” and the manifest incon- 
veniences of concurrent jurisdiction, preclude such an interpretation. 

But though these treaties would eliminate the general extraterritorial 
jurisdiction of the high contracting parties over their nationals in China, 
would they eliminate the extraterritorial jurisdiction of such states over their 
nationals or others engaged in special public functions or residing in special 
areas in China in so far as such jurisdiction has rested on an independent 
legal foundation? 

Most of the functional exemptions from and extensions to territorial juris- 
diction are based on general international law. Sovereigns, diplomats, 
military and naval personnel, and consuls engaged in the proper functions of 
their state abroad are in varying degrees exempt from local jurisdiction and 
subject to the jurisdiction of their own state.’* These qualifications of 
Chinese territorial jurisdiction would clearly be unaffected by the new 
treaties. In so far as states are entitled to send diplomatic, consular, mili- 
tary or naval services to China, they will continue entitled to exercise juris- 
diction over them and to insist on their exemption from Chinese jurisdiction 
to the extent recognized by general internationallaw. It is believed that the 
same would be true of the privileges and immunities of such services in excess 
of those under general international law which may have been accorded by 
special treaties to which China is a party. The consular privilege of exer- 
cising general extraterritorial jurisdiction over nationals would, it is believed, 
be eliminated,'* but other exceptional privileges accorded to consuls and 
other officials by treaty would not be affected. Provisions relating to the 
privileges of such services have been common in treaties made by all states 
with each other and have not been considered “‘extraterritoriality”’ in the 
sense in which that term has been used in the exchanges of notes leading up 
to and accompanying the recent Chinese treaties. From this it follows that 
in so far as states have by treaty the right to maintain troops or gun-boats in 
Chinese territory, that right would continue, and with it the exclusive juris- 
diction of such states over those forces." 


11 The value of preliminary correspondence seems to be recognized in the case of bilateral 
treaties, even though practice tends to minimize it in the case of multilateral treaties. 
Wright, this Journat, XXIII (January, 1929), 102; Hyde, ibid., XXIV (January, 1930), 
18-19. 

2 Art. XXI of the Chino-American treaty of 1844 provides: “Citizens of the United 
States who may commit any crime in China shall be subject to be tried and punished only 
by the consul or other public functionary of the United States, thereto authorized, according 
to the laws of the United States.” 

3 Moore, Digest of International Law, II, 558-593; Hyde, International Law, I, 428-448; 
Hall, International Law, 8th ed., 217-252. 14 Supra, notes 11-12. 

15 Opinions differ as to the extent to which a sovereign can exercise jurisdiction over his 
retinue when in foreign territory (Oppenheim, International Law, 3rd ed., I, 533, Hyde, 
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The same is believed to be true in respect to territorial enclaves in China 
based on general international law or valid international agreements. The 
political leases such as those of Great Britain in Kowloon, France in Kwang- 
chow-wan, Great Britain in Wei-hai-wei, and Japan in the Liaotung penin- 
sula were of this type, though the Chinese have argued that the treaty term 
of the latter two has expired.'® It has been held that the general extra- 
territorial jurisdiction enjoyed by treaty Powers does not extend to the leased 
territories.17 Similarly it would seem that the extinction of general extra- 
territoriality would not affect the status of those areas. The lessees would 
continue entitled to exclusive jurisdiction in the leased areas for the term of 
the leases. The ‘‘ Boxer” protocol of 1901 was not a ratified treaty, but it 
was an agreement of international law and the duty of China to perform 
certain acts of reparation, to recognize the “exclusive control” by foreign 
governments of the Legation Quarter of Peking (Art. VII), and to permit 
foreign governments to maintain troops in specified places (Art. IX), would 
seem unaffected by treaties like those under discussion.'* It is not proposed 
to examine all of the treaty provisions on which certain foreign governments 
have based claims for policing Chinese inland waters, policing concessions 
and railroad zones, and supervising certain Chinese administrative services, 
but it is believed that in so far as such clauses actually justify the interpreta- 
tion given them, these jurisdictional rights would be legally unaffected by 
the new treaties. 

Certain foreign privileges in China, however, are based, not on treaties or 
other agreements of international law, but on loans, contracts or concessions 
made by China with a foreign individual or corporation. Apart from China, 
it has been recognized that an agreement between a state, on the one hand, 
and a foreign individual or corporation, on the other, is not a treaty, or even 
a document of international law. Such an instrument does not create 
international obligations; nor is it to be interpreted by an international 
procedure; nor does international law furnish the standard of interpreta- 
tion.!? The appropriate municipal forum to interpret and apply such an 


op. cit., I, 431), but military and naval personnel are undoubtedly exclusively subject to their 
own officers when rightfully in foreign territory as an organized force. (Hyde, op. cit., I, 
433, 444; Hall, op. cit., pp. 250-251.) Military or naval persons may be subject to local 
jurisdiction when in foreign territory individually and not as members of such a force. 

6 Willoughby, op. cit., I, 490-494; Blakeslee, op. cit., pp. 55-57. Great Britain agreed to 
restore Wei-hai-wei at the Washington Conference and negotiations have been in progress. 
France agreed to restore Kwang-chow-wan when all other leaseholders did likewise. Chino- 
Japanese negotiations at this time actually resulted in Japanese relinquishment of the Kiau- 
chow leasehold which she had acquired from Germany. 

1’ Moore, Digest of International Law, II, 639-641; Willoughby, op. cit., I, 480-482. 

18 Malloy, Treaties, etc., of the United States, II, 2007-2010. 

* In the Mavrommatis Palestine Concession Cases the Permanent Court of International 
Justice recognized that concessions given by the Palestine administration and by its prede- 
cessor, Turkey, to a Greek national were not themselves ‘international obligations ac- 
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instrument, and the appropriate municipal law to utilize for that purpose, 
is a question of conflict of laws or private international law. Where, as is 
usually the case, the agreement is to be executed in the territory of the state 
party to it, its own law would generally apply and its own courts would have 
jurisdiction.2° Thus such agreements can only become a subject of inter- 
national litigation after the individual interested has exhausted local reme- 
dies and then only if his government is convinced that the conduct of the 
contracting state to his injury has been contrary to that state’s duties under 
public international law or treaty. The international obligation of that 
state flows, not from the terms of the agreement, but from the rule of general 
international law requiring a state to accord a certain minimum recognition 
and protection to the vested rights of the nationals of other states. Only in 
so far as the municipal law applicable at the time the instrument was made 
vested in the alien rights, defined by the instrument, is there a basis for 
subsequent diplomatic complaint.”! 

This fundamental distinction between instruments of international law 
and instruments of municipal law has been blurred in the case of agreements 
made by China. Rockhill and MacMurray included all sorts of contracts 
and concessions to individuals and corporations in their collections of Chinese 
treaties, because since the war with Japan (1894) China’s development is to 
be read “not only—nor even primarily—in the treaties and other formal 
international engagements, but rather in the arrangements of normally 
private character, with syndicates or firms of foreign nationality, under 
which the Chinese Government then began to incur a complex and far- 
reaching set of obligations and commitments, in which the financial or 


cepted by the mandatory,”’ though Protocol XII of the Lausanne Treaty, which required 
respect for the latter type of concessions, was. Publications of the Permanent Court of 
International Justice, Series A, II, 19, 27, et seq., XI, 15-16. The importance of the distinc- 
tion between ‘‘agreements coming within the sphere of international law” and other agree- 
ments was recognized by the Supreme Court of Cologne in Aix-la-~-Chapelle-Maastricht Rail- 
road Company »v. Thewis, this Journat, VIII, 907; Dickinson, The Law of Nations, Cases 
and Other Readings, New York, 1929, p. 397. 

20 This was contended by Great Britain in regard to the Palestine Mavrommatis Con- 
cession, and the court acquiesced, though the point was not necessary for decision, Pub. 
P. C. I. J., Ser. A, XI, 13, 23. Hall has even contended that the local law furnishes the 
standard for interpreting treaties to be executed within a state (8th ed., p. 392), but the 
Permanent Court of International Justice has held that international law rather than 
the local law of either party must rule in the case of a treaty, unless there is express evidence 
of a different intention shared by both parties. (Exchange of Greek and Turkish Popula- 
tions, Pub. P. C. I. J., Ser. B, X, 20-21.) 

* Borchard, Diplomatic Protection of Citizens Abroad, 284, et seg.; Eagleton, The Re- 
sponsibility of States in International Law, pp. 160, et seg.; Sir John Fischer Williams, In- 
ternational Law and International Financial Obligations Arising from Contract, Bibliotheca 
Visseriana, II (1923), 3, 28, 59; Draft Code on Responsibility of States prepared by Harvard 
Research in International Law, this JouRNAL, Special Supplement, XXIII (April, 1929), 
167, et seg. 
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economic element is often merged indistinguishably with political con- 
siderations.’’ 

It is submitted that this confusion between international law and munic- 
ipal law documents in the case of China has existed legally because of extra- 
territoriality. Under extraterritoriality the rule requiring the exhaustion 
of local remedies has become inapplicable in most cases because Chinese 
courts have generally been deprived of jurisdiction in cases affecting the 
rights of foreigners under such instruments. The normal presumption of a 
loan contract, a railroad concession or a lease of land to an individual or 
corporation is that it confers only rights of economic utilization and ex- 
ploitation, the territorial sovereign retaining full jurisdiction and, with 
certain exceptions, Chinese contracts, concessions and leases are susceptible 
of this interpretation. In fact Article I of the Chino-American Treaty of 
1868 expressly stated the Chinese Emperor’s opinion ‘‘that in making con- 
cessions to the citizens or subjects of foreign powers of the privilege of re- 
siding on certain tracts of land, or resorting to certain waters of that empire 
for purposes of trade, he has by no means relinquished his right of eminent 
domain or dominion over said land and waters,’ and then provided that 
“if any right or interest in any tract of land in China has been or shall here- 
after be granted by the Government of China to the United States or their 
citizens for purposes of trade or commerce, that grant shall in no event be 
construed to divest the Chinese authorities of their right of jurisdiction over 
persons and property within said tract of land, except so far as that right 
may have been expressly relinquished by treaty.’’?* 

In practice, however, under extraterritoriality China has found it im- 
possible to exercise jurisdiction in respect to such arrangements, and foreign 
Powers have sometimes taken advantage of this fact to imply jurisdictional 
powers from the terms of such instruments. Confronted by the alternative 
of resort to extraterritorial courts or to diplomatic discussion, China has 
naturally chosen the latter when disagreements arose, with the result that 
often an arrangement originally concluded with a foreign corporation has 


* MacMurray, Treaties and Agreements with and Concerning China, 1894-1919, New 
York, 1921, I, xiii. It may be noted that transactions by individuals or corporations, which 
might be adopted or repudiated by their governments as convenience dictated, have been 
a characteristic of the penetration of European influence into other parts of the world. See 
Lindley, The Acquisition and Government of Backward Territory in International Law, 
London, 1926, pp. 84-118. 

* Malloy, op. cit., I, 23. 

* Russia, for instance, implied the right to police and exercise general jurisdiction in the 
zone of the Chinese Eastern Railway from a clause in the contract between China and the 
Russo-Asiatic Bank providing that ‘‘the Company (Chinese Eastern Railway Company) 
will have the absolute and exclusive right of administration of its lands.” (MacMurray, 
op. cit., I, 76; Blakeslee, op. cit., p. 108.) The United States, Great Britain and China all 
objected to this interpretation. (Sir Harold Parlett, A Brief Account of Diplomatic Events 
in Manchuria, Royal Institute of International Affairs, London, 1929, p. 28.) 
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subsequently been defined by and merged in a diplomatic agreement or even 
a formal treaty with the corporation’s state.” 

If extraterritoriality were abolished, private law contracts, concessions and 
leases would cease to have an international law character and, where exe- 
cutable in China, would be interpreted by Chinese law in Chinese courts, and 
the normal Chinese jurisdiction would be exercisable in the areas covered by 
them unless it had been expressly given up.2* While the principle is easy to 
state in the abstract, in view of the history of Chinese transactions under 
extraterritoriality, exceptional difficulties are presented by an effort at the 
present moment to disentangle Chinese international and municipal contract 
obligations. It may be that some agreements made by China with foreign 
corporations are to be considered genuine international agreements because 
the foreign corporation was originally acting as an agent of a foreign govern- 
ment or because its agreement has subsequently been merged in a true in- 
ternational agreement. A state doubtless can act through such agents as it 
sees fit, and if the other contracting party knows the real party in interest, 
the form of the document may not be conclusive.2”. Furthermore, a munici- 
pal obligation by express recognition in a treaty may become an international 
obligation.”® 

On the other hand, it may be that some agreements made by foreign gov- 
ernments with China should properly be regarded as municipal law instru- 
ments, on the theory that in making them the foreign government was not 
acting as a state but as a private entrepreneur entering into business in a 
foreign country and submitting itself to that state’s jurisdiction. Whethera 
state can do that is not entirely clear, though there is a tendency to recognize 
that sovereign immunities do not exist with respect to real estate, personal 
property, and vessels used wholly for trade which the sovereign owns in 
foreign territory.2® Eminent jurists have pointed out that financial agree- 
ments between two states often resemble very closely those between a state 
and a foreign corporation in form and effect.2° The Supreme Court of the 


26 This has been true of the Chinese Eastern Railway, which is now regulated by the 
Chino-Russian Treaty of 1924, though the initial agreements in regard to it were between 
China and the Russo-Asiatic Bank. 26 Supra, note 23. 

27 Such corporations as the British East India Company have been considered agents of the 
British Government in their political transactions. Lindley, op. cit., pp. 99, 108, 285. The 
recitations in an instrument are, however, presumed to indicate the real parties, and in 
transactions between states of European civilization great care is always taken on this point. 

28 Supra, note 25, and Lindley, op. cit., p. 286. 

29 Hyde, op. cit., I, 444-448. Marshall, C. J., in the Schooner Exchange v. MacFaddon, 7 
Cranch, 116, 145, said: ‘‘A Prince by acquiring private property in a foreign country, may 
possibly be considered as subjecting that property to the territorial jurisdiction: he may be 
considered as so far laying down the Prince and assuming the character of a private individual.” 

80 Sir John Fischer Williams, op. cit., II (1923), 58-59. He recognizes “A wide—if mainly 
technical—distinction” in that a contract between state and state is “‘an engagement within 
the sphere of international law” (p. 3), but he can see no good reason for “applying different 
measures in the enforcement of the borrower’s obligations” (p. 59). 
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United States has discovered not only “treaties, alliances and confedera- 
tions” which the States of the Union cannot make at all, and ‘‘ compacts and 
agreements” which they cannot make without the consent of Congress, but 
also agreements for the purchase of land, for the transit of exhibitions, for the 
removal of sources of disease and purely business contracts ‘‘not tending to 
the increase of political power in the states”’ which they can make without 
Congressional consent.*! Such agreements would seem to be in the realm of 
municipal rather than of international law. 

But while it may be difficult to isolate the Chinese contract obligations to 
foreign nationals and corporations, and perhaps to foreign governments, 
which are properly to be considered of a municipal law character, it seems 
clear that some Chinese agreements are of that type and that foreign juris- 
diction based upon them would be profoundly affected by the abolition of 
extraterritoriality. Such instruments would become in law subject to in- 
terpretation and application by Chinese courts, apparent grants of jurisdic- 
tion in derogation of Chinese sovereignty would be restrictively construed, 
and diplomatic interposition would become improper until local remedies 
had been exhausted. 

A final class of foreign privilege in China has grown up without basis either 
in recognized principles of international law or in express agreements to 
which China isa party. If acquiesced in by China for a considerable period 
of time, such practices might eventuate in legal claims, but China in fact has 
not acquiesced. In China there appear to be no foreign privileges based on 
long custom, as there doubtless were in Turkey. All privileges not flowing 
from general international law rest on the express consent of China, and the 
instruments recording this consent are therefore to be deemed the founda- 
tions of new rights, not the recognition of old ones.** These practices, which 
have included such things as the refusal of foreigners to pay certain taxes, the 
maintenance by foreign governments of post offices, radio stations, police 
boxes and military forces in certain places, and the assumption by certain 
foreign governments of spheres of interest or regional understandings in parts 
of China, have been in large measure eliminated under the stimulus of several 
resolutions passed at the Washington Conference.** While the passing of 
extraterritoriality would not increase China’s legal capacity to eliminate 
practices of this type which still remain, it would increase her practical abil- 
ity to do so. 

We may conclude that the ratification by all the Washington Conference 
Powers of treaties like those already concluded with five Powers would abol- 


* Virginia v. Tennessee, 148 U. S. 503; South Dakota v. North Carolina, 192 U. S. 286 
(1904); Wright, Control of American Foreign Relations, pp. 231-233. 

* As an illustration of her alertness may be cited her prompt declaration, after learning of 
the Lansing-Ishii agreement of November, 1917, that she “would not allow herself to be 
bound by any agreement entered into by other nations.”’ Willoughby, op. cit., I, 363. 

% Tbid., II, 557. 4 Tbid., I, 356; II, 598, 872, 888, 975. 
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ish only the general extraterritorial jurisdiction, now exercised by these 
states over their nationals in China, and would not affect foreign jurisdiction 
over particular functions or areas in so far as such jurisdiction is based on 
general international law or valid international agreements. Yet it would 
incidentally have a legal effect upon many concessions and privileges resting 
on private law agreements or upon nothing but practice. Whether the func- 
tions exercised by the Municipal Councils of the International Settlement of 
Shanghai, and by the foreign consuls and residents in the various residential 
“‘econcessions”’ in other treaty ports, would be in this category it is not easy 
to say. It appears, however, that the intent of these concessions, differing 
in this respect from the political leases, was to give private law rights rather 
than political jurisdiction.® 

Even with such a change in the legal situation, China might as a matter of 
grace permit foreign privileges to continue, much as they are at present, and 
because of the international responsibility she would be under in case for- 
eigners were injured through an inadeghate functioning of her courts, she 
might prefer to do so for some time. “Under extraterritoriality China has 
been relieved of responsibility for injuries to aliens within her territory 
resulting from a denial of justice in cases where the alien was defendant. Re- 
sponsibility rested with the foreign government whose court or consul 
exercised the jurisdiction. Furthermore, under extraterritoriality, the pro- 
priety of China’s claim to restrict the freedom of foreign residence and trade 
was recognized. Extraterritorial courts could not be established every- 
where, and it was reasonable to confine foreign business to specific open ports 
where such courts existed. With extraterritoriality abolished, however, 
China would be subject to the usual responsibilities of states for injuries to 
aliens within their territory, responsibilities which may soon be defined more 
precisely by general convention. China and the treaty Powers also appear 
to recognize that in the new situation foreigners should enjoy the normal 
rights of residence and trade throughout China. The report of the Ex- 
traterritoriality Commission of 1926 took this position,** and Chinese dec- 
larations made at the time of concluding the five recent treaties go even 
further in permitting nationals of those states, on conditions of reciprocity, 
to acquire land in all parts of China.*7 Obviously, extensive use of this 
privilege by foreigners would increase the frequency of claims by foreign gov- 
ernments on behalf of their nationals in China. 

The consequences of the abolition of extraterritoriality in China will be 


5 Willoughby, op. cit., I, 498, et seg., and supra, note 22. 

* Report of the Commission on Extraterritoriality, 1926, p. 107. Summary and recom- 
mendations published in Supplement to this Journat, Vol. 21 (1927), p. 58. 

+7 This provision in the treaties has been criticized by some Chinese. See Bau, Relinquish- 
ment of Extraterritoriality in China, p. 26. 
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complicated. Adjustments will be necessary, not only in the legal, but even 
more in the political and business spheres. The problem of making these 
adjustments is one which can only be solved with sufficient time and an 
abundance of good will on the part of China, of foreign governments and of 
foreigners in China. 


AVIATION AND INTERNATIONAL LAW* 


By Mantey O. Hupson 
Bemis Professor of International Law, Harvard Law School 


The first thirty years of the nineteenth century saw the beginnings of a 
great revolution in transportation and communication. Improvements were 
introduced which in time greatly changed the daily lives of people throughout 
the world, and made it possible for their efforts to reach out as never before 
in human history. The change was nowhere more significant than in its 
effect on international society. A century ago, the railroad, the steamship 
and the telegraph so extended the range of human action that national organ- 
ization ceased to correspond with the activities of many peoples, and the 
state system upon which the nineteenth century dawned was greatly modified 
by the progress made in international organization before the century had 
passed. Certainly no period up to that time had produced such changes as 
those which began in the decades between 1800 and 1830. 

Our own twentieth century gives promise of being quite as fortunate as its 
immediate predecessor. Though our optimism is to be discounted by the 
observation that in modern times, at any rate, the people of each generation 
seem to regard themselves as peculiarly fortunate in living in an exceptional 
era, I think we may say that the improvements in transportation and com- 
munication which have been made during the first thirty years of this century 
promise changes quite as significant as those which were made in the early 
years of the last century. Aviation and radiotelegraphy are probably still in 
their infancy; but in a very short period they seem to have begun a revolu- 
tion which may be comparable to that which was produced by the railroad, 
the steamship and the telegraph a century ago; and if the appearance is not 
deceiving, their effect on international society will be even greater. 


DEVELOPMENT OF INTERNATIONAL LEGISLATION 


International law was unprepared for the changes of the nineteenth cen- 
tury. The principles developed from the Grotian tradition offered little 
assistance in dealing with the new problems of international society, and the 
eighteenth century state system was but ill-adapted to the new conditions. 
Gradually, however, a legislative process got under way which before the end 
of the nineteenth century had made great progress. A league of nations called 
the International Telegraph Union was established in 1865, and it still exists, 
though under a convention which has long since been out of date.!_ Numer- 

* An address delivered at New York University, February 25, 1930. 


1 The Convention of St. Petersburg, July 10/22, 1875. 57 League of Nations Treaty 
Series, p. 201; Supplement to this Journat, Vol. 7 (1913), p. 276. 
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ous conventions on rail transportation were entered into, and the principal 
convention of 1890 has but recently been superseded by the convention 
signed at Geneva, December 9, 1923.2 The law of the sea was tardily 
adapted to the advent of the steamship; rules of the road at sea were not 
adopted until 1864, even then not by common action, and the machinery for 
their revision still remains inadequate; the work of the conference at Wash- 
ington in 1889 was not revised until the conference of London in 1929.3 But 
in spite of the difficulties, a legislative process was employed for meeting the 
new problems of nineteenth century transportation and communication, and 
today we have a body of international law regulating the international use of 
the railroad, the steamship, and the telegraph. 

The current development of international law with reference to the means 
of transportation and communication new to our century, is following a very 
similar course. Both aviation and radiotelegraphy have presented us with 
problems for which the traditional precepts have afforded little solution. 
Some analogies have been drawn from the private law of various states, but it 
too was inadequate to meet the problems with which each nation was con- 
fronted. In the main, we have had to depend on the process of legislation 
in our effort to develop international law to meet the new situation, and 
much of the legislation has had to be cut out of whole cloth with little refer- 
ence to conceptions which previously prevailed. I propose to survey the 
legislation of this century with respect to aviation in time of peace, not so 
much for the purpose of analyzing its content as for the purpose of pointing 
out how we have gone about the legalization of a wholly new and unexpected 
phase of international life. All of our aviation law is so new that its content 
is of less significance than the manner by which it will have to be developed, 
and though a great deal has been accomplished in a very short period, only a 
beginning has been made in a field which will doubtless call for active effort 
over many years to come. 

The growth of an international law was of course dependent, not only on 
the development of aviation, but also on the development of a national law 
of aviation in most countries of the world. Twenty years ago we had no 
international law of aviation. Men had begun to foresee the need for it, for 
the successful crossing of the English Channel had opened people’s eyes to 
what was in store. Discussion actively centered on the extent to which a 
state was sovereign of the air above its territory, and there was for a time a 
lively race between those who sought to limit state power in the general 
interest and those who sought to extend the ad coelum doctrine which had 

247 League of Nations Treaty Series, p. 55; Supplement to this JourNAL, Vol. 21 (1927), 

. 152. 
: * The international rules were revised by the Conference on Safety of Life at Sea, London, 


May 31, 1929, but the revised rules were not promulgated in the form of an international 
convention. 


*See, for instance, Andrew Foss v. Airplane Crawford Brothers, No. 2 (1914), 215 Fed. 
269, 1928 U. S. Av. R., p. 1. 
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been developed in various systems of private law. In this, as in many other 
fields of the law, direction had been given by the provisions in the German 
Code of 1900,' and the work done on the question by the Institute of Inter- 
national Law in the decade between 1900 and 1910 shows its influence. In 
1911, the Institute adopted a set of resolutions which declared the principle 
that ‘International aerial circulation is free, saving the right of subjacent 
states to take certain measures, to be determined, to ensure their own 
security and that of the persons and property of their inhabitants.”’* The 
conception that the high air like the high sea should be open to the commerce 
of all peoples, serving as a new world’s highway, was so attractive that for a 
time it seemed likely to prevail. It was reinforced also by analogies drawn 
from existing international law, the right of innocent passage in territorial 
waters and the supposed right of navigation of national rivers.’ But ex- 
perience was still very limited, and the events of the World War so shaped 
the thinking in each country as to conclude the result. 


A Pre-War AGREEMENT 


Prior to the beginning of the war in 1914, there seems to have been but one 
international agreement concerning aviation, though a draft of a convention 
had been drawn up at Paris, in 1910. By an exchange of notes of July 26, 
1913°, the French and German Governments made a provisional agreement 
dealing with the special conditions under which military and non-military 
aircraft of each state would be received on the territory of the other; but no 
attempt was made to establish any general principle, and the agreement is 
strangely out of line with the discussion then current among jurists. It was 
the very rapid development of aviation during the course of the war which 
made international legislation inevitable. At the conclusion of the hostili- 
ties, various belligerents found themselves with a large number of aircraft 
and trained pilots, and in 1919 they were faced with the necessity of regular- 
izing the conditions under which these aircraft might be employed in interna- 
tional commerce. It is possibly unfortunate that a new law was demanded 
which had to be shaped before the passions of the war had subsided, and that 
the lead in shaping it had to be taken by states which were victors in the war 
determined to capitalize the very uncertain fruits of their victory. It is 
fortunate, however, that the Peace Conference of 1919 afforded opportunity 
for a common approach to aviation legislation, at a time when states found 
agreement easier to reach than in any normal period. 


’ See Simeon E. Baldwin, ‘‘The Law of the Air-ship”, this Journat, Vol. 4 (1910), p. 95. 

6 Scott, Resolutions of the Institute of International Law, p. 171. 

7 See Arthur K. Kuhn, ‘“‘The Beginnings of an Aérial Law,” this JourNat, Vol. 4 (1910), 
p. 109. 

82 Revue Juridique Internationale de la Locomotion Aérienne, p. 9. 

°7 Martens, Nouveau Recueil Général (3 Ser.), p. 643; Supplement to this Journat, Vol. 


8 (1914), p. 214. 
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THE TREATIES OF PEACE 


The treaty of peace signed at Versailles on June 28, 1919, contains little of 
importance to aviation. Its “Air Clauses,” Articles 198 to 202, required 
the demobilization of Germany’s air forces, limited the manufacture and 
importation of aircraft for a short period, prohibited the possession of any 
military or naval aircraft, or of dirigibles, and gave to the Allied Powers, 
during the period of occupation, freedom of passage through the air and 
freedom of transit and landing for their aircraft. The treaty of peace also 
set up an Inter-Allied Commission of Control, empowered to investigate 
Germany’s execution of the ‘‘ Air Clauses.”’ The terms of peace thus exacted 
of Germany were indeed severe, and their very severity necessitated a modi- 
fication of them, which was effected by the agreement made at Paris, May 
22, 1926.!° Since this agreement, Germany is still bound to “see that 
German civil aviation is kept within the bounds of normal development.”’ 
By Part XI of the Treaty of Versailles (Articles 313-319), the Allied Powers 
were given a special privilege of air navigation over German territory, de- 
signed to secure treatment equally beneficial with that given to German 
nationals; but it was the kind of privilege which could not be made perma- 
nent unless it were reciprocal, and the treaty itself provided for its expiration 
in 1923. A very similar story has been enacted with reference to the treaties 
of peace with Austria, Hungary and Bulgaria. In the long run, it must be 
clear that it is neither possible, nor in the interest of other Powers, that those 
states should be prevented from making an extensive development of their 
civil aviation, and no agreement on the subject which is not reciprocal can be 
expected to be permanent. 


THE Paris CONVENTION 


The assembling of representatives of so many states at the Peace Confer- 
ence of 1919, gave opportunity for the legislative development of international 
law in many fields, and led to an effort to establish a global law on aviation. 
The Convention on Aerial Navigation, signed at Paris on October 13, 1919," 
is the fruit of that effort, and it has served for a decade now as the basis of the 
new international law. Though various unforeseen difficulties were en- 
countered, this convention was brought into force on July 11, 1922, by 
fourteen of the twenty-six signatory states (including the British Dominions) 
and by Persia which had promptly adhered to it. The convention isin force 
today for twenty-six states (including the British Dominions),” of which 
sixteen are European states, two (Chile and Uruguay) are South Ameri- 
can states, and four (India, Japan, Persia, and Siam) are Asiatic states. 

058 League of Nations Treaty Series, p. 331. 

“11 League of Nations Treaty Series, p. 174. 

” The statement in Hotchkiss, Aviation Law, p. 10, that Canada is ‘‘not included in the 
provisions”’ of the convention is inaccurate. 

8 See the Official Bulletin of the International Commission for Air Navigation, No. 15, 
p. 51, for a list of the parties which have ratified or adhered. This list now includes: Aus- 
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Though it is still far from world-wide in its application, the convention has an 
importance which is wider than its legal force, and if its obligations operate 
mainly on the continent of Europe, its influence extends to the development 
of aviation law throughout the world. 

It was the design of the framers of the Paris Convention that it should 
create an International Air Union into which all states might be eventually 
admitted. But special conditions were set for non-signatory states which 
had taken part in the war, that is, for Germany, Austria, Hungary, Bulgaria 
and Turkey, and the admission of these states was to be conditioned on either 
membership in the League of Nations or a three-fourths vote. This reflects 
the psychology prevailing when the convention was drawn up, but which 
was soon to disappear. Bulgaria is the only one of those states which has yet 
become a party to the convention. It was also provided (Article 5) that 
“no contracting state shall, except by a special and temporary authorization, 
permit the flight above its territory of an aircraft which does not possess the 
nationality of a contracting state.’’ This provision, too, may have been due 
to the psychology then prevailing; it may be justified as affording inducement 
to states to ratify or adhere to the convention. But it seems a strange provi- 
sion to be included in any effort at general international legislation and its 
wisdom may well be questioned. The subsequent history of the provision 
casts doubt on its original desirability, also, for even before the convention 
came into force it proved to be necessary to alleviate its rigor. This was 
done by a protocol of May 1, 1920, which provided for derogations to be 
granted at the request of signatory or adhering states. Even this was not 
enough, however, and soon after the convention came into effect, on October 
27, 1922, a protocol of amendment was signed (which came into force on 
December 14, 1926) which made it possible for any contracting state to con- 
clude with a non-contracting state a special convention for the latter’s en- 
joyment of its airspace, on condition that it should not be in conflict with the 
general convention. As I propose to show, the amendment has been fol- 
lowed by an almost feverish activity of states in the conclusion of bipartite 
treaties, and it marks the end of an attempt in the international convention 
to monopolize international air traffic for the states that are parties. In 
fact, so many reservations to Article 5 were made by the ratifying states 
that it never had much life.'® 

Two further amendments to the convention have been found to be neces- 
sary. The amendment to Article 34, of June 30, 1923, which came into force 
on December 14, 1926, democratizes the control and the support of the Inter- 


tralia, Belgium, Bulgaria, Canada, Chile, Czechoslovakia, Denmark, France, Great Britain, 
Greece, India, Irish Free State, Italy, Japan, Netherlands, New Zealand, Persia, Poland, 
Portugal, Roumania, Saar Territory, Siam, South Africa, Sweden, Uruguay, Yugoslavia. 
14411 League of Nations Treaty Series, p. 307. 6 British Treaty Series, No. 12 (1925). 
16 See, for instance, Official Bulletin of the International Commission for Air Navigation, 
No. 1, pp. 5, 6; No. 2, pp. 3, 4, 5; No. 3, pp. 4, 5. 
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national Commission for Air Navigation.'!7 The protocol opened for signa- 
ture at Paris, June 15, 1929, not yet in force, is intended to effect a partial 
revision of the convention.'® The fact is the more important, because at the 
conference at which the protocol was drawn, some seventeen states were rep- 
resented (including the United States) which are not parties to the conven- 
tion, and their participation may previsage their becoming parties to the 
revised convention. The chief significance of these amendments, however, 
lies in their indication that the process of international legislation can be 
made to serve the changing needs of international society with respect to 
aviation; a convention once drawn does not become frozen beyond the 
possibility of adaptation; and agencies do exist for meeting new needs and 
shaping the existing law to satisfy them. 

Mention must also be made of a few agreements which have been con- 
cluded to supplement the Paris Convention. Such was the agreement of 
May 5, 1926, between Great Britain, Belgium and France, relating to cus- 
toms regulations applicable to air traffic. The transport of passengers and 
goods has quickly grown to such proportions that special legislation was re- 
quired concerning passenger lists and cargo manifests. The provisional 
arrangement of July 2, 1923, between France and the Netherlands, contains 
analogous provisions. 

The permanent International Commission for Air Navigation created by 
the convention of 1919, has shown itself to be an agency through which 
progress may be made in extending the law and in shaping it to changing 
conditions. It maintains a seat and a permanent secretariat at 20 Avenue 
Kleber, Paris, and functions under the “direction,”’ which means auspices, 
of the League of Nations. In eight years, the commission has accredited 
itself well, and its deliberations and its publications constitute an effective 
encouragement to the development of an international air law. The 
Official Bulletin of the commission, published several times each year, in- 
cludes much of the important documentation on international conventions. 
It also publishes a weekly bulletin of information. 


CONVENTIONS OF MADRID AND HAVANA 


During the past decade, two other multipartite conventions have been 
concluded, both of which were inspired by the Paris Convention of 1919. 
An Ibero-American Convention on aerial navigation was signed at Madrid, 
November 1, 1926, by representatives of twenty-one states, including Spain 
and Portugal and nineteen American Republics.!® By the end of 1928, the 
Convention of Madrid had been ratified by five states—Costa Rica, Domini- 


1” British Treaty Series, No. 13 (1925). 

18 U. S. Department of State, Bulletin of Treaty Information, No. 4, second supplement. 

9A French translation of the text is published in Revue Juridique de la Locomotion 
Aérienne, p.97. For a valuable comment, see A. Giannini, “La convenzione thero-americana 
per la navigazione aerea,” 4 Il Diritto Aeronautico (1927), p. 301. 
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can Republic, Mexico, Paraguay and Spain—none of which states are parties 
to the Paris Convention of 1919. The Madrid Convention follows so closely 
the provisions of the Paris Convention that it is difficult to see any very com- 
pelling reasons for its existence as a separate convention. It is curiously 
opened to the adhesion of any non-signatory state, though none seems to 
have taken advantage of the opportunity to adhere. It provides for the 
creation at Madrid of an Ibero-American Commission on Air Navigation, 
which would largely duplicate the work of the International Commission at 
Paris. The growth of aerial navigation between Spain and Portugal and the 
Latin American states may make it important that this separate air union 
should exist, but until such growth takes place there would seem to be little 
reason for the separate organization, whose existence but attests the difficul- 
ties encountered in attempts at legislation for all the world. 

Nor can much more be said in behalf of the separate convention on Com- 
mercial Aviation signed at Havana, February 20, 1928.2° In this, as in some 
other fields, the Sixth International Conference of American States did little 
more than to duplicate the legislation under way elsewhere. The Havana 
Convention, like that of Madrid, follows very closely the Paris Convention 
of 1919. It establishes no new principles, and it is difficult to see why its 
benefits could not have been procured by the American states’ participation 
in the larger effort made through the Paris Convention. The Havana Con- 
vention does not set up any new international office. On December 1, 1929, 
it had been ratified by but four states—Guatemala, Mexico, Nicaragua, and 
Panama—and though it has come into force, its subsequent history affords 
little vindication of the special Inter-American need which it is supposed to 
fill. It is open to adhesion by any state, but it seems unlikely that many 
states outside the American hemisphere will adhere to it. 


OTHER MULTIPARTITE INSTRUMENTS 


The three conventions of Paris (1919), Madrid (1926), and Havana (1928), 
constitute the whole of our existing legislation by multipartite convention, 
concerned generally with the international law of aviation.2" But so impor- 
tant has the subject become in recent years that it is now finding place in 
multipartite treaties for dealing with other subjects. This is notably true 
of postal communications. On September 10, 1927, two agreements were 
signed at The Hague establishing provisions concerning the transport by air 
of letters and parcels;” both must be treated as agreements subsidiary to the 
Universal Postal Convention, but they are in no way related to the Paris 


20 Final Act of the Sixth International Conference of American States, p. 97; Supplement 
to this JournaL, Vol. 22 (1928), p. 124. 

21 Mention might also be made of a conference held at The Hague, November 6-9, 1923, to 
consider aerial service between England, the Netherlands, Northwest Germany, Denmark, 
Sweden and Norway, at which a series of resolutions was adopted. 

75 League of Nations Treaty Series, pp. 8, 40. 
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Convention and they have been put into force by certain states which are 
not parties to the Paris Convention. These agreements will be superseded 
during the course of this year by the provisions signed at London, June 28, 
1929, as annexes to the Universal Postal Convention of 1929 and the Parcels 
Post Convention of 1929. The subject of aviation also finds place in the 
Radiotelegraph Convention and the annexed regulations, signed at Wash- 
ington, November 25, 1927,”3 in which special provision is made for the use 
of wave lengths by air craft stations. This provision called for an amend- 
ment of two of the annexes to the Paris Convention, which was effected by 
the International Commission at its fourteenth session in June, 1928. 
Again, the subject of aviation had to be considered by the Conference on 
Safety of Life at Sea, held at London in 1929, the final act of which stated 
that “under the International Collision Regulations, aircraft on the surface 
of the water are within the definition of steam vessels.” It is also worthy of 
note that provisions concerning aviation are now finding place in general 
conventions which deal with communications. In the Convention concerning 
the Régime of the Straits, signed at Lausanne, July 24, 1923,”* the principle 
of freedom of passage and of navigation is established to cover both the water 
of and the air above the Dardanelles, the Sea of Marmora and the Bosphorus. 

Mention must also be made of the effort to standardize and to unify the 
national law of aviation in various countries. We are all familiar with the 
work which has been done in this field for the states of the United States 
by the National Conference of Commissioners on Uniform State Laws. 
Several international organizations have been working in the same direction 
for international uniformity. An unofficial Comité Juridique International 
de l’ Aviation was organized before the war, and in 1910 it began the publica- 
tion of the Revue Juridique de la Locomotion Aérienne,”’ now continued under 
other auspices. In 1911, the Comité drafted a code of air law.?* It held its 
eighth congress at Madrid in 1928. More important, however, is the diplo- 
matic Conference on Private Aerial Law of which two sessions have been 
held. The first conference met in Paris, October 27 to November 6, 1925, 
with forty-five countries represented, and set up the Comité International 
Technique d’Experts Juridiques Aériens, which has its headquarters at 37 
Avenue Rapp, Paris. The object of this Comité is to facilitate the gradual 
unification of private international law on air questions. In 1928, the Comité 
elaborated a draft convention on transport documents and the responsibility 


% U.S. Treaty Series, No. 767; Supplement to this Journat, Vol. 23 (1929), p. 40. See 
also 5 Revue Juridique de Radioelectricité, p. 119. 

* Official Bulletin of the International Commission for Air Navigation, No. 14, p. 27. 

* Cf. Reinhardt v. Newport Flying Service Corporation, (1921) 232 N. Y. 115, 1928 U. 8. 
Av. R., p. 4. 

* 28 League of Nations Treaty Series, p. 116; Supplement to this JourNat, Vol. 18 (1924), 
p. 53. 

27 Twelve volumes of this Revue have been published to date. 

%3 Revue Juridique Internationale de la Locomotion Aérienne, p. 168. 
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of transporters. A second diplomatic Conference on Private Aerial Law was 
held at Warsaw, October 4-12, 1929, at which thirty-two states were repre- 
sented. On October 12, 1929, a convention was signed on behalf of twelve 
states, for the Unification of Certain Rules Relative to International Trans- 
portation by Air. The convention deals with the documents used in air 
transportation, and with the liability of carriers.2* The conference recom- 
mended that a further conference should be held, and perhaps we may en- 
visage an indefinite continuance of such efforts. 


BIPARTITE AGREEMENTS 


But the legislative content of the international law on aviation does not 
consist solely of multipartite instruments. Bipartite agreements are quite 
as important, though they constitute international law in a more limited 
sense of the term. I have already said that I have discovered but one bi- 
partite agreement that was made prior to 1914. The events of the war 
rendered it impossible for any progress to be made in normal developments 
while hostilities were in progress; but after hostilities had ceased, and during 
the pendency of the Paris Convention, a series of provisional European agree- 
ments were concluded, beginning with that between France and Great Brit- 
ain in September, 1919.*° These agreements dealt with some of the matters 
covered by the general Paris Convention of 1919, and with the establishment 
of aerial postal services. After the coming into force of the Paris Convention 
the fact that several important European states were not parties to the con- 
vention made it necessary that arrangements with them should be effected 
by bipartite agreements. It was after the amendment of the Paris Conven- 
tion in 1926, however, that the greatest activity began in the conclusion of 
such accords. Many states in Europe now have treaties on aviation with 
their neighbors, not necessarily those whose territory is contiguous. More 
than fifty agreements have been registered with the Secretariat of the League 
of Nations since 1920; the latest number of an Italian periodical lists fifty- 
one international agreements concluded down to April 30, 1929;*! my own 
listing yields more than sixty.** The number would doubtless have been 
larger if there had been no Paris Convention. Belgium has not fewer than 
seven treaties, Denmark not fewer than seven, France eight, Germany thir- 
teen, Great Britain fifteen, Italy six, the Netherlands nine, Norway seven, 
Poland six, Sweden nine, and Switzerland seven. These treaties tend to fol- 
low quite uniform lines, and their provisions are largely based on the Paris 
Convention of 1919. Some of the treaties were denounced when the parties 


%* For the text, see U. S. Bulletin of Treaty Information, No. 7, Supplement (Oct. 12, 
1929). 

*° 112 British and Foreign State Papers, p. 724. 

% By A. Giannini, in 6 Jl Diritto Aeronautico (1929), p. 394. See also 3 Il Diritto Aero- 
nautico, p. 129. 

# A list compiled by the writer is printed in the Supplement to this JouRNAL. 
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later became parties to the Paris Convention. It is notable that the states 
of Latin America and of Asia seem to have been quite inactive in this field, 
and few of them have concluded bipartite treaties with their neighbors. 


ROLE oF THE UNITED STATES 


The participation of the United States in this legislative development of 
an international law of aviation has been but slight. Due partly to our 
general attitude toward international legislation, but more to our geographi- 
cal position, our government has played a minor rdle in this extension of in- 
ternational law. Though the United States is a signatory to the Paris 
Convention of 1919, it has never proceeded to ratification; the President sub- 
mitted the convention to the Senate for its advice and consent to ratification 
on June 16, 1926, but no action has yet been taken. The resolutions of the 
extraordinary session of the International Commission for Aerial Naviga- 
tion, revising the Paris Convention on June 15, 1929, were signed on behalf 
of the United States with three reservations®* which seem to present no in- 
superable obstacle to the ratification of a revised convention. The United 
States is not a party to the Madrid Convention of 1926, which has apparently 
had but little consideration in this country. The United States has signed 
but has not ratified the Havana Convention of 1928, and two years have 
passed without its being submitted by the President to the Senate. Nor 
have we played a very significant part in the development of bipartite agree- 
ments. We have made agreements with but two of our neighbors on the 
subject of aviation, both by exchanges of notes in 1929. The agreement 
with Colombia became effective February 23, 1929; it provides for the ad- 
mission by each country of the other’s aircraft to fly along the coasts and to 
operate in the ports only, and it applies to the Panama Canal Zone.* The 
agreement with Canada, effective since October 22, 1929,* is an elaboration 
of an understanding which was arrived at in 1920 and which has been pe- 
riodically renewed since that time. Each country permits the civil aircraft 
of the other to operate in its territory under certain conditions as to regis- 
tration, and the arrangement provides for reciprocal licensing of nationals as 
pilots. Asa party to the Paris Convention of 1919, Canada got the approval 
of the International Commission for Air Navigation in 1923 to derogate from 
Article 5 of the convention, so as to come to an understanding with the 
United States, in accordance with the protocol of May 1, 1920.% We have 
no formal arrangement with others of our neighbors, none with Newfound- 
land, nor Mexico, nor Cuba, nor Haiti, nor Santo Domingo, though the de- 
velopment of air lines to the countries to the south of us will doubtless neces- 
sitate the conclusion of such arrangements in the near future. 


* The reservations of the United States are to be found in 6 Jl Diritto Aeronautico, p. 382. 

% For the text, see the Department of State Press Release, Feb. 23, 1929; 1929 U.S. Av. R., 
p. 271. % U. S. Executive Agreement Series, No. 2; 1929 U. S. Av. R., p. 273. 

* Official Bulletin of the International Commission for Air Navigation, No. 3, p. 15. 
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PRINCIPLES OF EXISTING LEGISLATION 


International legislation has now proceeded far enough for us to form some 
estimate of the basic principles which will be followed during the years to 
come. First of all, it is quite clear that the juristic discussion of air sover- 
eignty which preceded the war did not result in any limitation on the power 
of each state to control the air space above its territory. The experience 
of European states during the war seemed to establish clearly the necessity 
for national control of air space in time of war, and all legislation since has 
proceeded on the basis that, aside from convention, there is no obligation for 
any state to permit aircraft of other states to fly over its territory, or its 
territorial waters. The Paris Convention of 1919 declares (Article 1) that 
“every Power has complete and exclusive sovereignty over the air space 
above its territory” and over its territorial waters. This declaration is 
reiterated in the Madrid Convention of 1926 and in the Havana Convention 
of 1928. The principle finds expression also in some of the bipartite agree- 
ments, and it is implicit in allof them. It is also adopted in the national leg- 
islation of various states. In the United States Air Commerce Act of 1926, 
our Congress ‘‘declares that the Government of the United States has, to the 
exclusion of all foreign nations, complete sovereignty of the air space over 
the lands and waters of the United States, including the Canal Zone.’’*? 
The declaration may not be wholly effective as to the Canal Zone, over which 
Panama has by treaty granted to the United States “‘all the rights, power and 
authority . . . which the United States would possess and exercise if it were 
the sovereign ’”’ ;** but it places the United States squarely on record as favor- 
ing the principle of air sovereignty. The British Air Navigation Act, 1920, 
is to the same effect.*® Whatever be its disadvantages, it would now seem 
that the principle is so firmly established that the steps will not be retraced, 
at least in the proximate future, and I think we may say that this “battle 
of the books” has passed into history.*° 

Even with the principle of sovereignty established, it might have been 
possible to safeguard a right of innocent flight in transit over a state’s terri- 
tory, of which all other states would have been the beneficiaries. The 
analogy to the right of innocent passage for ships in territorial waters was 
much pressed before the war. Such a limitation on sovereignty would have 
achieved the end of those who contended for making air space a world’s 
highway, comparable to the high seas. But I think it may now be said that 
nothing has come of this idea. No matter at what height aircraft may fly, 
it seems that as the law now stands a state may forbid any flight over its 
territory or perhaps even over its territorial waters. The hazards of avia- 


3744 Stat. (Part 2) p. 572. 

%8 Treaty of November 18, 1903. 2 U.S. Treaties and Convention, p. 1349; Supplement 
to this JourRNAL, Vol. 3 (1909), p. 130. 3910 & 11 George V, c. 80. 

40 See in this connection, the interesting paper purporting to be “‘read before the Bar 
Association on March 16, 1975”, in 19 Green Bag, 708. 
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tion are still so great and the danger to persons on land so imminent, that 
states are unwilling to place any limitation on their power to exclude. In 
the Paris Convention (Article 3), “each contracting state undertakes in 
time of peace to accord freedom of innocent passage above its territory to 
the aircraft of the other contracting states,’’ subject to conditions laid down; 
and similar provisions are to be found in the Madrid and Havana conven- 
tions. Even if this is to be restricted to passage in transit, it establishes no 
derogation from the principle of sovereignty, and it would seem to be im- 
proper to refer to it as a “doctrine of freedom of innocent passage.’’*! So 
long as it remains necessary for states to negotiate the according of the priv- 
ilege, such conventional arrangements cannot be said to establish any doc- 
trine. It would be difficult to say that any general principle of freedom of 
transit, such as that laid down in the Barcelona statute of 1921 on freedom 
of transit, now exists in international law apart from convention, and transit 
in the air is not more favored than transit on land. 

With respect to territorial waters, however, a distinction might be drawn. 
A littoral state’s sovereignty over marginal seas is more limited than its 
sovereignty over land; the general interest in freedon of navigation has es- 
tablished the obligation of a littoral state to permit the innocent passage of 
vessels of other states through its marginal seas. This might be extended 
to include the innocent passage of a hydroplane on the surface of the water, 
in view of the present tendency to assimilate hydroplanes and vessels for 
certain purposes. If a hydroplane may not be excluded from such passage 
on the surface of marginal seas, may aeroplanes be excluded from innocent 
passage in the air space above marginal seas? The Paris and Madrid Con- 
ventions probably have this effect, as the term ‘territory’ is generally 
used to include territorial waters. The Havana Convention is clearly to 
this effect. The United States has adopted this view in the Air Commerce 
Act of 1926, and has applied it in the regulations of February 18, 1929, 
which declared ‘the Panama Canal Zone including the ‘three mile limit’”’ 
to be “‘a military air space reservation.” If this view is to prevail, much 
might be said for extending the width of the marginal sea, which was fixed 
at three miles by most states, without reference to the law of aviation, and 
the proposal made by the Italian delegation to the Commission of Jurists at 
The Hague in 1923, that “along the coast of every state the national juris- 
diction in the air space should for aerial purposes extend to ten miles” from 
the shore,“ has much to commend it. 

Perhaps a word may also be said concerning the so-called “nationality” 
of aircraft. Strictly speaking, nationality is a status enjoyed only by nat- 

“t See, however, Clement L. Bouvé, ‘‘The Development of International Rules of Conduct 
in Air Navigation,” 1 Air Law Review (1930), pp. 1, 6. 

“ Express provision to this effect is to be found in numerous bipartite agreements. See, 
for example, the convention of May 29, 1925, between Germany and Sweden. 46 League of 


Nations Treaty Series, p. 121. * This JourNAL, Supplement, Vol. 23 (1929), p. 121. 
“See Naval War College, International Law Documents, 1924, pp. 96, 152. 
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ural persons; it is a term which describes the relation of men to politically 
organized society, and is not applicable to artificial legal persons, which may 
be said to have national character but not nationality. Certainly the term 
as we ordinarily use it has no application to things. Yet it is a convenient 
term for describing the national character of vessels and of aircraft, and it has 
therefore crept into our international legislation. The Paris Convention 
(Article 6) provides that ‘‘aircraft possess the nationality of the state on 
the register of which they are entered,” and prescribes (Article 7) that “no 
aircraft shall be entered on the register of one of the contracting states unless 
it belongs wholly to nationals of such state.’’ Similar provisions are to be 
found in the Madrid Convention and in the Havana Convention. It is 
generally added also that aircraft “cannot be validly registered in more than 
one state.” Provisions in many bipartite agreements are to the same effect. 
Perhaps, no difficulty is to be anticipated in the application of these provi- 
sions; and the international standardization of certificates will obviate some 
of the difficulties we have had with reference to vessels on the sea. But 
especially for purposes of private international law, some clearer rules are 
needed.* 


CONCLUSION 


On the whole, there are few principles which can be said to have become 
established by international legislation to date. We are still in the stage 
where administrative regulation is empirical, and we must await the results 
of experience before much systematization should be attempted. It must be 
added that we do not yet have any body of international law of aviation 
which may be said to be universal in its application. This much is clear, 
however, that a process of international legislation is under way, and that 
its product to date has given a surprising uniformity to the law which is 
established in the numerous treaties now in force. The achievement of two 
decades, in spite of the effect of inaction during the period of the war, is 
really remarkable, and one does not have to put on the cap of a prophet 
to foresee a big development in the decades to come. A rich literature on 
the subject is fast accumulating.“ If aviation is in its infancy, the interna- 
tional law governing the infant is perhaps only embryonic; the growth of 
both the infant and the embryo will doubtless proceed commensurately, and 
I venture to hope that the creators of international law will keep up their end 
in the tasks which lie ahead of us. 


“5 See the excellent discussion of this subject by Fernand de Visscher, in 2 Zeitschrift fur 
das Gesamte Luftrecht (1928), p. 18. See also, James W. Garner, ‘‘Réglementation Interna- 
tionale de la Navigation Aérienne,”’ 4 Revue de Droit International et de Législation Comparée 
(1923), p. 382; Fred D. Fagg, Jr., ‘‘The International Air Navigation Conventions,” 25 
Southern California Law Review (1929), pp. 430, 439. 

“ See the bibliography by Rudolph Hirschberg, in 2 Southern California Law Review 
(1929), p. 455. 
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PROPOSED NEW EDITION OF THE TREATIES OF THE 
UNITED STATES! 


By Hunter MILLER 
Editor of the Treaties, Department of State 


This new treaty edition is to be entitled Treaties and Other International 
Acts of the United States of America. The title requires some explanation as 
to its extent and limits. Agreements or acts which have gone into force are, 
with certain exceptions noted hereafter, included in the volumes of this edi- 
tion now to be considered. Unperfected treaties, to use the current expres- 
sion—agreements which have not gone into force—are in general, therefore, 
and subject to the exception mentioned below, excluded. It is to be ob- 
served that in a broad sense ‘‘unperfected treaties’’ include those which have 
been definitely rejected as well as those which are to be deemed pending; 
and there are also a few instances where an agreement was not formally 
acted on but is so ancient as to be obsolete. All those unperfected treaties, 
however, of whatever classification, are here omitted, with the exception of 
such of them as may be within one group of documents now to be mentioned. 

There are various treaties of the United States in which reference is made 
to some other document, such as an unperfected treaty or a treaty between 
other countries. So far as possible, such extrinsic documents, or at least 
the relevant portions thereof, are to be included as being for some purposes 
and to some extent necessary parts of the agreements which refer to them. 

The scheme of the work as a whole includes in contemplation a volume 
of ‘“Unperfected Treaties’; but this outline is exclusive thereof in its 
application. 

The inclusion in this work of extrinsic documents referred to in treaties, 
involves consideration, in various forms, of what may be called treaty maps. 
There are, for example, with the Treaty of Guadalupe Hidalgo, a map and 
a plan, each of which bears the signatures and seals of the plenipotentiaries. 
The convention of September 29, 1827, with Great Britain mentions various 
maps. Two of these are referred to by name and one of them was signed 
by the plenipotentiaries, although neither is annexed to the convention. 
All such maps are historically important. Some of them are even of present 
importance politically. It is planned in this work to include reproductions 
of them. 

If maps referred to in a treaty are to be reproduced as being to some 
extent, at least, properly part of the treaty, then also maps referred to in an 


en While this plan, prepared as a prospectus of the work, has not received final approval and 
1s subject to revision, it is published with the permission of the Department of State. 
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extrinsic document which is printed should be reproduced as being similarly 
part of that document. This course will be followed. 

Previous treaty collections have to a greater or less extent printed the 
texts of awards by arbitral tribunals, or documents of a similar nature, 
whether strictly awards or not, such as decisions of commissions. Now, so 
far as such awards or decisions relate to monetary claims, they seem clearly 
and under any theory outside the scope of this work. Accordingly, none of 
them will be included here, not even the famous Geneva award, following the 
Treaty of Washington, which is printed in Malloy. 

It may also be said at this point that such documents as final acts and 
resolutions of international conferences should generally be omitted. So far 
as such documents do not go beyond being records of proceedings, or ex- 
pressions of wish or hope, they are clearly not of a contractual nature and 
have no place here. Sometimes, however, such resolutions go farther and 
are ‘‘deemed to be binding upon the Powers according to their tenor,” as 
was said by ithe chairman of the Washington Conference of 1921-1922. In 
such cases resolutions or declarations have a contractual character, which 
warrants their inclusion as international acts. 

However, it is believed that a distinction may rightly be drawn between 
monetary awards or decisions and those of a territorial character. The 
latter may have a permanent, or at least a definitively future international 
effect. An accepted award of an arbitral tribunal which defines an interna- 
tional frontier becomes the boundary agreement of the parties, and is con- 
tinuous like any other boundary agreement. It is accordingly intended to 
include such awards or decisions in this collection. 

It must be added, however, that there are certain practical considerations 
which may well prevent the carrying out too rigidly of what has been said 
regarding documents of a territorial character and maps in connection 
therewith; for the text volumes of this collection cannot possibly contain all 
the documental material necessary for a proper study of the territorial limits 
and rights of the United States; and not even in the notes will it be possible 
to do more in some cases than to refer to the authorities. 

When it is said above that agreements or acts which have gone into force 
are included, it is to be emphasized that the list comprehends all such 
agreements or acts which have at any time been in force, whether now in 
force or not. No distinction is made in this edition as to agreements which 
have been fully executed, those which by their terms have expired or other- 
wise have come to an end, those which at this time are undoubtedly existing 
and those (for there are some) which lie in the twilight zone of uncertainty. 
Not until 1929, for example, was it decided? by the Supreme Court of the 
United States that one of the articles of the Jay Treaty of 1794 with Great 
Britain had been abrogated by the War of 1812, a decision which reversed a 
contrary conclusion of the Circuit Court of Appeals for the Second Circuit. 

? Karnuth v. United States, 279 U.S. 231, April 8, 1929; this JourNAL, Vol. 23 (1929), p. 645. 
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In the notes which are planned to follow the volumes of treaty texts, 
this subject will doubtless be one for discussion in particular cases; but the 
notes which accompany the texts of documents are notes of a textual or 
procedural nature only. 

In the sense in which the word is used in the Constitution, the term 
“treaty”? comprehends all international agreements submitted for the 
advice and consent of the Senate of the United States, whatever those agree- 
ments may be called; whether the descriptive word is treaty, convention, 
contract, protocol, or any other, they are within the Constitutional language; 
and all such agreements which have gone into force are here included. 

However, treaties with Indian tribes are not included in this collection. 
The first treaties ever laid before the Senate of the United States were those 
Indian treaties submitted by President Washington with his message of 
May 25, 1789; and such treaties had been made even prior to the Con- 
stitution, during the régime of the Continental Congress. Indian treaties 
were generally international in their form; perhaps in the early days of the 
Republic they were to some extent international in substance; but the 
practice of making treaties with Indian tribes was discontinued pursuant to 
statute in 1871; and while such treaties, or some of them at least, are of very 
considerable historic interest, they can hardly be considered international 
in any present sense. Accordingly, they are not deemed appropriate for 
inclusion in this edition. 

Aside from treaties in the sense above mentioned, however, there are 
printed in this edition numerous other international agreements or acts 
which were not submitted to the Senate of the United States for the advice 
and consent of that body. A descriptive term which has been generally 
used for such engagements is ‘‘ Executive Agreements.” The expression is 
not an altogether happy one, but as the terminology is not of major conse- 
quence it will be employed here. Under the Constitution it is the Executive 
who has ‘‘ Power, by and with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Senators present concur”’; indeed 
the final steps in the making of a treaty, the ratification and the exchange of 
ratifications, are, in theory of law, performed by the President and by him 
alone. It is the President who signs and causes to be sealed the United 
States instrument of ratification of a treaty; and it is the President who 
directs the exchange of ratifications with the other party. Since, however, 
the expression ‘‘ Executive Agreements” is used merely as excluding agree- 
ments made by and with the advice and consent of the Senate, it is obvious 
that it comprises agreements and acts of a varied nature. While the 
agreement or act may finally be made or done by the President or under his 
direction, it may in different cases have very different bases. It may rest 
on a statute, it may follow a treaty, it may be an exercise of executive 
power in its strict sense; and, in the case of an armistice, for example, it may 
be the act of the commander-in-chief. 
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In general all executive agreements as above outlined are included in this 
edition. However, here, as elsewhere, there is an exception; postal conven- 
tions are omitted. Arrangements with foreign post-offices were authorized 
by statute as early as 1792. A very large number of postal agreements have 
been made. No such agreements appear in the Statutes at Large prior to 
Volume XVI, except the earliest of those three postal conventions which 
were submitted to the Senate as treaties, and ratified accordingly. (New 
Granada, March 6, 1844, Great Britain, December 15, 1848, and Mexico, 
December 11, 1861.) Most postal conventions are of a quite technical and 
special character. Some few of them, such as the Postal Union Agreements 
(October 9, 1874, June 1, 1878, July 4, 1891, June 15, 1897, May 27, 1906, 
August 28, 1924, and June 28, 1929) are of a more general interest; but it is 
deemed inappropriate to include postal conventions, as such, in this collec- 
tion of treaties and international acts of the United States. Their number 
alone is an added reason for this course; and it would not be practicable or 
convenient to omit some and include others; although the three conventions 
above mentioned, which were submitted to the Senate, are, because of that 
fact, here printed. 

In previous treaty editions, agreements or acts of the United States not 
of an international character have been omitted. Only what might be 
called inter-governmental acts were deemed to be within the scope of a 
treaty edition. It is believed that this conclusion is a sound one, and it is 
here followed. Accordingly, such historically interesting agreements as 
those made during the Revolutionary period, between the United States, on 
the one hand, and various Dutch bankers, on the other, for loans of money, 
are not included in this collection, although those particular agreements are 
very nearly international. The Dutch loans were made during the same 
general period and for the same purposes as the loans from France. The 
French loan contracts appear in this collection. The Dutch loan contracts 
do not. The real difference between them is that the French loan contracts 
were made with the Government of France, whereas the Dutch loan con- 
tracts were made with bankers or merchants of Amsterdam. 

Another interesting case of the same general period is a decree of the 
Council of State of France of December 27, 1787 “‘ For the encouragement of 
the commerce of France with the United States of America.”” The subject 
matter of this decree and its terms resulted from negotiations carried on by 
Jefferson in Paris. On the same day that it was issued a copy was forwarded 
to Jefferson by Lambert, Comptroller General of Finances in the French 
Government, with a somewhat lengthy letter of explanation. Jefferson 
forwarded it to our own Government with elaborate comments. All of 
those papers, with translations where necessary, are, like three of the Dutch 
loan contracts above mentioned, spread at length in the record book of the 
Secretary of the Continental Congress entitled Foreign Treaties and Con- 
tracts. Yet it is believed that that unilateral act of the Government of 
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France, interesting as it is and important as it was in 1788, finds properly 
no place here. 

However, there are included in this collection quite a number of interna- 
tional agreements which are neither treaties in a strict sense nor executive 
agreements within any generally accepted meaning of that expression. One 
or two groups of such documents may be mentioned. 

During the period of the World War, though to some extent after hostili- 
ties had ceased, the United States made advances or loans to other govern- 
ments which aggregated some ten milliards of dollars. ‘Those advances were 
made pursuant to Acts of Congress. Subsequently and under like authority, 
refunding agreements, which required approval of Congress before becoming 
binding on the United States, were entered into with various governments. 
Such agreements are now in force and by their terms will continue to be in 
force for more than fifty years to come. They are included in this col- 
lection. 

It is believed that all acts that have or purport to have international 
effect territorially, are properly within the scope of this work. When 
territorial sovereignty is acquired by the United States, the locus becomes the 
subject, not only of national jurisdiction, but in a very primary sense, of 
international rights and duties. The form by which such acquisition is 
achieved is quite immaterial. It may be by an international agreement 
which is not in any technical sense or even in any popular sense a treaty. 
The incorporation into the Union of the independent State of Texas resulted 
from the acceptance by a convention of Texas of an offer contained in a 
Joint Resolution of Congress of March 1, 1845.3 And it was by a Joint 
Resolution of Congress of July 7, 1898,‘ that the offer of cession of the 
Hawaiian Islands was ‘accepted, ratified and confirmed.”’ In each case 
there was an international agreement; and the relevant documents in such 
cases are included in this collection. 

Even a wholly unilateral act of the United States having territorial effect 
might properly be included here; but such proceedings as those under the 
Guano Act of 1856, and other cases of minor island areas, do not permit of 
satisfactory treatment in a collection of documents. To take one instance, 
there is no doubt whatever of the sovereignty of the United States over the 
Island of Navassa, where this government now maintains a lighthouse; 
various documents regarding Navassa are set forth in an opinion of the 
Supreme Court.’ As a reading of that opinion will show, a reprint of 
documents would hardly even help to throw light on the territorial question 
in such a case; the surrounding and subsequent facts and circumstances are 
of such direct consequence that only an historical monograph or other paper 
of that nature, would serve. It would be to no useful or convenient purpose, 
but quite the contrary, to attempt in this edition to assemble papers relating 


35 Statutes at Large, 797. 430 Statutes at Large, 750. 
5 Jones v. United States, 137 U. S. 202. 
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to Navassa and to those other islands and islets, keys and rocks, of the 
Atlantic and the Pacific, over which the United States claims or may claim 
sovereignty. 

With the exception of postal conventions and Indian treaties, these vol- 
umes include all international documents or acts which have at any time been 
in force as to the United States of America. 


RELATED DOCUMENTS 


One other question remains which is particularly connected with treaties; 
namely, to what extent should related or extrinsic documents be printed in 
addition to the treaty text proper? 

Some phases of this question present little difficulty. As has been said 
above, in cases where an extrinsic document is mentioned in the treaty text, 
it is printed as being completory thereof; and any reservations, notes, 
conditions, or understandings which are set forth or referred to in an in- 
strument of ratification, and whether going back to the signature proper or 
not, are clearly part of the agreement. There are other cases, however, 
which present difficulties, and it is hardly possible to frame a formula 
covering them all. Two or three instances will be mentioned by way of 
illustration. 

Upon the signature of the Treaty of Arbitration with Great Britain of 
April 4, 1908, notes explaining certain of its clauses were exchanged between 
the British Ambassador (James Bryce) and the Secretary of State (Elihu 
Root). These notes were communicated to the Senate upon the submission 
of the treaty, but they are not mentioned in the Senate Resolution, the 
instruments of ratification, or the protocol of exchange. 

A Treaty of Commerce with Switzerland was signed on November 25, 
1850; during the negotiations an understanding as to one of its clauses in 
favor of Switzerland was reached. The despatch of the American pleni- 
potentiary stating this understanding was communicated by the President 
to the Senate in connection with the treaty. On November 21, 1898, after 
the treaty had been in force for over forty years, Secretary of State Hay 
wrote to the Swiss Minister that the said understanding ‘“‘should be carried 
into effect.’’ 

On June 5, 1805, one or perhaps two days after the signature of a treaty 
with Tripoli, the American Commissioner made a written declaration which 
in effect modified one of the articles of the treaty. This declaration was not 
only unknown to the Senate when that body considered the treaty, but 
remained for some time thereafter unknown to the Department of State. 
The difficulties which arose from such circumstances are stated in a message 
of President Jefferson to the Senate dated November 11, 1807. 

It is believed that in all such cases as those above mentioned, the extrinsic 
paper should be printed in connection with the treaty text. Even if it be 
assumed that such a declaration as that last mentioned was not binding on 
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the Government of the United States, still it is a document which the other 
Power (doubtless in good faith) believed to be binding; and it seems appro- 
priate to print such a document with the treaty text rather than to consider 
it as part of the diplomatic history of the treaty. 

On the other hand, diplomatic correspondence and written records of 
negotiations leading up to the signature of a treaty are in general to be 
omitted, even when, as has frequently been the case, such correspondence or 
records were transmitted to the Senate during the consideration of the treaty 
by that body. 

As previously mentioned, it is hardly possible to lay down any expressed 
rule for all such related documents; allusion has here been made to the diffi- 
culties of the subject; and each case is dealt with as it occurs. 


PROCEDURE OF TREATY MAKING 


The present edition is primarily an edition of the texts of documents. It 
is accordingly proper to indicate the sources of those texts and to outline 
some of the questions that arise in connection therewith; but as the docu- 
ments here included are chiefly treaties, some account of the procedure of 
treaty making is a desirable preliminary to any statement regarding sources 
of treaty texts. For simplicity, a case of an unamended bilateral treaty is 
first mentioned. 

Such a treaty, when drawn up for signature, is commonly in duplicate; and 
in former times it was not infrequent to have triplicate or more originals, 
owing to the then risk of loss in transmission. After the originals are signed 
by the respective plenipotentiaries on both sides, one (at least) original is 
retained by each government. The various originals are, of course, intended 
to be absolutely identical in their provisions. Owing to what is called the 
alternat,’ which need not be discussed here at length, the various originals 
may, however, not be identical in form; for example, when two languages, say 
French and English, in a treaty with France are used, one original may have 
the French in the left column and the English in the right, and another 
original have the English in the left column and the French on the right; 
also in the French original would France and the French plenipotentiaries be 
given precedence, and in the United States original the United States and the 
American plenipotentiaries would have precedence; but the provisions would 
be precisely the same. 

Following the necessary constitutional conditions precedent in the re- 
spective countries, the treaty proceeds to ratification. On one part and on 
the other an instrument of ratification is drawn up which begins with certain 
recitals, then (usually) incorporates in extenso the exact and complete word- 
ing of the treaty, and concludes with words of confirmation and ratification. 
This instrument is sealed with the great seal of government and is signed by 


* The present practice as to the alternat did not, so far as the United States is concerned, 
become settled till 1815. 
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the chief of state; so that, for example, a British instrument of ratification is 
signed by the King, and a United States instrument of ratification is signed 
by the President. Thereafter these respective instruments of ratification 
are exchanged, which means that the instrument of ratification of state A 
is delivered to the government of state B concurrently with the delivery of 
the instrument of ratification of state B to the government of state A. 
This is the final step which brings the treaty into force internationally. A 
record of this exchange of ratifications, called a protocol or procés-verbal of 
exchange, is signed at the time of the exchange by the participating repre- 
sentatives of the two governments, in duplicate.’ 

Under the present practice of the Department of State, of which there are 
some early instances but which began to be general about 1840, there is also 
prepared what may be called an original ratification by the United States. 
This (like the instrument of ratification of the same date, which is delivered to 
the other government) is signed by the President and sealed with the Great 
Seal; in technical language, it “ratifies the original’’; that is, it embraces 
within its pages (or annexed to them) the original signed treaty. This 
original ratification is now a regular part of a treaty file; but as above indi- 
cated, the case is ordinarily otherwise prior to about 1840. 

Occasional variations of the procedure outlined above are to be found on 
record; but they are not now material.® 

It is unnecessary also to mention or discuss the practice of other govern- 
ments regarding proclamation or publication of a treaty. In the United 
States, following the exchange of ratifications, a proclamation, which con- 
tains the text of the treaty, is issued by the President. This practice goes 
back to the earliest days of the Constitution, and instances of proclamation 
are to be found also in the records of the Continental Congress. 

From time to time, however, the technique of a treaty proclamation has 
varied somewhat. Since about 1835 the practice has been to ‘‘ proclaim the 
original.” That is to say, the original proclamation, signed by the Presi- 
dent, attested by the Secretary of State and sealed with the Great Seal, 
contains within its pages (or annexed to them), the original signed treaty 
(with a translation when necessary). So that in a treaty file, the original 
signed treaty, the original ratification, and the original proclamation may 
now form three parts of one paper, the original signed treaty serving as the 
recited text (or, when there are amendments, in part as the recited text) of 
the agreement, both fur the ratification and for the proclamation. 

In earlier years, the form was not always the same. The original procla- 
mation was frequently a paper wholly separate from the original signed 
treaty; and in such case there was copied into the text of the proclamation 


7 For an excellent example of such a record, see Number 5 of Documents Diplomatiques 


Frangais (1871-1914), 1* Série, Tome Premier. 
* The instrument of ratification has sometimes served as a proclamation; and the two 


documents have now and then been combined in one. 
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and recited as a part thereof, the wording of the treaty, from beginning to 
end, but usually in English only, even when the English was not an official 
text, but only a translation. 

Proclamation, however, is a national and not an international act. When 
the ratifications of a treaty are exchanged, the agreement has gone into force 
(unless otherwise specifically provided in the treaty), at least as between the 
two governments. The law or practice of a particular country may require 
promulgation of the treaty in one form or another, but (unless promulgation 
is specially provided for in the treaty) the absence of such usage or require- 
ment, or even the omission to carry out the requirement when it exists, is of 
no significance as to the international obligation of the treaty. And it may 
be added in this connection that, while under the present practice of the 
Department of State only a very brief period can elapse between the ex- 
change of ratifications of a treaty and its proclamation (sometimes indeed 
proclamation takes place on the very day of the exchange), there have been 
instances in the past when months have elapsed between the two dates. 

Furthermore, it is obvious that in the case of a secret treaty there could 
be no proclamation at all. While since 1789 no secret treaty (except one 
with the Creek Indians in 1790) has ever been made by the United States, 
there have been two instances under the Constitution when a secret article 
of a treaty was signed and submitted to the Senate and there rejected; and 
prior to the Constitution there were two other instances of secret articles, 
one of which went into force, namely, the Act Separate and Secret, signed 
with France on February 6, 1778. 

In the case of a multilateral treaty there are of necessity variations from 
the above-outlined procedure in respect of a bilateral treaty. There is 
ordinarily only one original of a multilateral treaty, which remains deposited 
in the archives of a particular government or of some international body, 
such as the League of Nations or the Pan American Union. To the various 
governments interested are furnished certified copies of that original; and the 
instruments of ratification or adherence or accession, as the case may be, are 
deposited with the original treaty, notification of the deposit being sent to 
the interested parties. 


SOURCE TEXTS 


The conclusion follows that the source text of a treaty as an international 
act must be either (a) the original or one of the originals of the signed treaty, 
or (b) one, or more, of the exchanged instruments of ratification of the 
treaty, which, as has been said above, recite the text at length; but the source 
could not be the proclaimed text as such (unless the original proclamation 
embraces, as it does in current practice, the signed original), as there is no 
international character to a proclamation. 

It is, of course, true that in every case all the texts of all the originals of a 
treaty and of certified copies thereof and all the texts incorporated in 
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instruments of ratification or in proclamations ought to be and in theory at 
least are, absolutely and literally identical in all respects, except as required 
by the observance of the principle of the alternat. However, assuming this 
identity to be invariably as true in reality as it should be, none the less for an 
edition of treaties there should be what may be called a standard text source 
system, to be adhered to throughout. In this edition the system which is 
adopted is to use as the source text the original signed treaty which is in the 
archives of the Department of State or, in certain cases of multilateral 
treaties where the original is elsewhere, the certified copy in the archives. 
The reasons for this course will now be given. 

Those reasons may be prefaced, however, with the observation that the 
system adopted assumes absolute and accurate correspondence between the 
various signed originals of the treaty where there are more than one, or 
between the certified copy and the original where the source used is the 
certified copy. It is, of course, possible that divergence might occasionally 
be found to exist (one instance is known); but any absolute check would 
require the examination of original documents in almost every capital in the 
world and is quite impracticable. 

The point of the system for which reasons are to be stated is that it adopts 
as the text source an original signed treaty rather than an instrument of 
ratification, the source which has sometimes been adopted. 

In modern times treaty originals are frequently, perhaps now generally, 
typewritten. Exact correspondence of various documents is not difficult to 
secure. Comparison of one with another is easy. Copying with freedom 
from error or omission is facilitated. Indeed, the originals of multilateral 
treaties are ordinarily printed documents, copies of which are struck off from 
the same type after the necessary additions in respect of the signatures, etc., 
are set up. Such printed copies may be and often are used to form the tex- 
tual portions of the instruments of ratification. The possibility in such case 
of textual divergence between an original treaty and an instrument of 
ratification is almost infinitesimally small. It might conceivably result from 
worn or broken type or from some accident during the running of the print, 
but hardly otherwise. 

In earlier times, however, treaties were written out by hand. The 
scrivener wrote first one and then another original, and later on a scrivener 
wrote the instruments of ratification. Even with the very greatest care and 
attention, slips might occur as between the earlier document and the later 
one; and in almost every case there were apt to be at least differences of 
what may be called writing style, immaterial in the result, but worthy of 
notice here. The scrivener of the later document would have and use his 
own ideas of capitalization, punctuation, or paragraphing and perhaps of 
spelling. It is believed that a faithful reproduction of the treaty text should 
not vary according to such changes but should, so far as it is possible for a 
printed text to show a written one, exhibit what was signed by the pleni- 
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potentiaries at the time; but with this qualification, that such features of a 
document as interlineations, corrections before signature, whether initialled 
or not, and starred or otherwise indicated misplacements of words, are not, 
as such, shown by the printed text here. 

Some original documents have on them pencil notations of one sort or 
another; sometimes words are bracketed or crossed out, sometimes other 
words are written in. Usually this seems to have been done in the course of 
preparing copies or extracts or perhaps other forms; but all such notations 
obviously postdate the document itself; and no account is taken of them in 
these printed texts. 

Another reason for the use of the original signed treaty, rather than an 
exchanged instrument of ratification as the source text, is the fact that not 
infrequently an instrument of ratification recites the text of a treaty in only 
one language, although that treaty was signed in two or even more languages. 
Thus, in order to reproduce a treaty text in both or all of the languages of the 
agreement, it would be necessary to resort to more than one instrument of 
ratification to obtain the complete text; and the various instruments of 
ratification are not in all cases available. 


AMENDED TREATIES 


Special mention should be made of questions that arise in connection with 
treaties that are textually amended between the date of signature and the 
date of the exchange of ratifications. 

Prior to their going into force, various treaties of the United States have 
been amended, sometimes pursuant to action of the Senate, sometimes on the 
proposal of another Power. The text of the agreement is then the original 
signed treaty corrected so as to show the additions, omissions, and changes. 

In the procedure of treaty-making it is not customary to draw up, in the 
case of an amended treaty, a new paper incorporating the amendments; it is 
not only not customary to draw up such a new paper and have it re-signed, 
but it is not even drawn up. What is ordinarily done, if the treaty proceeds 
to ratification, is that, in the instrument of ratification, the original treaty as 
signed is recited textually and at length, and then, following it, the amend- 
ments made are also recited textually and at length. In other words, if one 
were to prepare the text of an amended treaty from one of the instruments of 
ratification, so as to get a print of the complete agreement, one would first 
type or write out the text of the signed treaty, and then make the necessary 
interlineations, erasures and so on required by the amendments. Thus the 
text of an amended treaty is, strictly speaking, not the running text of any 
single document at all. 

An instance may be given from another treaty collection. An extradition 
treaty with the Orange Free State was signed on October 28, 1896. The 
text of the treaty is given in Malloy (Vol. II, p. 1313) as it went into force, 
including the amendments of the Senate; following this text come the signa- 
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tures of the negotiators, Olney and Pierce. The paper which those gentle- 
men signed of course did not include the Senate amendments; and the text as 
printed in the work cited was never, in that exact form, signed by the ne- 
gotiators or by anybody else. 

Now the foregoing considerations do not present any particular difficulty 
in respect of the text of an amended treaty. The question of form presented 
is merely whether the signatures of the negotiators of the treaty should be 
appended at the end thereof even when the treaty is amended, so that the 
text printed is not strictly the text signed. As such practice could not 
mislead any one, it should be and is here followed; but in every case of an 
amended treaty, in order to avoid any possible misapprehension and also to 
complete the history of the text, the original wording, prior to amendment, 
is set forth in appropriate footnotes or otherwise indicated. 


LANGUAGE 


The matter of the source text of treaties is closely related to the question 
of language. A treaty may be drawn up and signed in only one language or 
in two oreveninas many asfour. Pan American treaties, for example, have 
four official texts, English, French, Portuguese, and Spanish. 

In the present treaty edition every document is reproduced in whatever 
language or languages it was originally written. The reasons for this are so 
obvious as to require no more than brief discussion. The historian, the 
lawyer or the official who is concerned with the text of a treaty, is properly 
entitled to have available for his examination the complete text, which 
means in every case the text in the language or languages of the original. It 
may be quite important in some cases to show or attempt to show that a 
difference of meaning exists as between one language and another; and it 
may also be quite important to show in a particular case that there is no such 
difference; but in this edition there is in general no attempt made to indicate 
discrepancies or supposed discrepancies as between two or more official texts. 

Even in the case of Oriental languages, which are known to comparatively 
few scholars, the original is reproduced. This practice indeed has now been 
adopted by the Department of State in the Treaty Series. One of the most 
recent prints of that series, No. 800, is a treaty with Ethiopia which was 
signed on January 26, 1929; and in that print the Amharic text as well as 
the English appears. 


TRANSLATIONS 


The question of translation arises only when there is no original English 
text of the document. Numerous treaties from early times to the present are 
written only in a language other than English, usually but by no means 
always in French. There is no doubt that in some cases (of early date) 
current translations do not faithfully reflect the sense of the original. An 
instance might be given where the same expression, twice appearing, has been 
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given different renderings with different meanings. Aside from this, of 
course, there are those permissible variations of language to express one and 
the same thought, which in essence are matters of English style. Perhaps no 
two scholars ever could or would independently make identic translations 
into English of the same original although they agreed throughout as to the 
meaning. Then, too, there are cases where the original is itself so obscure 
or ambiguous as to render agreement among scholars as to its correct 
rendering difficult or impossible. 

Under these circumstances there are various courses open, in support of 
each of which there are not lacking arguments of force. A new and revised 
translation might be made in each case. It might be said that this course 
is the most scientific and natural. If an agreement was originally written in 
a language other than English, why not show now, with all the precision and 
accuracy that scholarship can attain, the English equivalent of that agree- 
ment? 

Another possibility would be to revise to some extent translations hitherto 
current, adopting them to the extent that they seem fair equivalents (even if 
susceptible of some improvement) and changing them only where revision 
seems obviously called for. This indeed seems to have been the course 
sometimes adopted heretofore; and there is this to be said for it: in general 
it would carry forward the current translations and change them only where 
changes are regarded as a distinct and necessary improvement. 

A third course is to adopt and reprint translations previously made, 
stating the source or origin or history of the translation and calling attention 
only to such obvious, unmistakable, and grave errors therein as may be 
found. It is believed that this course is preferable, and it is the one adopted 
in this edition. 

In all cases in which a translation into English of an international agree- 
ment or act of the United States has been necessary, such a translation has 
been made by this Government at the time. That translation then made 
has ordinarily been the translation which has been used officially and un- 
officially in this country. Accordingly that translation has not only an 
historical interest when ancient, but has also an official dignity. It is 
believed that it will be far more satisfactory to scholars in general, as well as 
to other users of this edition, to put before them such translations than to 
recast them, even in cases where as an original composition such recasting 
would seem desirable. Particularly is this so when (as here) the other lan- 
guage text is available for comparison and study. In copying translations, 
however, it is not deemed necessary, particularly in cases of early date, to be 
literal in such matters as spelling, capitalization, etc. 

Accordingly in this edition where a translation is printed, it is an official 
translation in the sense that it is one which was made, accepted, or pub- 
lished by, or under the direction of, the Government of the United States. 
Of course, where there exist two such translations which differ inter se, a 
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choice has been made; but in every case, whether of choice or not, the source 
of the translation is indicated; and where glaring and obvious serious errors 
or discrepancies have been observed, they are noted. But while in general 
there has been a complete review of the translations printed, no attempt has 
been made to indicate other renderings which might seem more desirable, 
even those which would appear somewhat closer to the other language. 
Occasionally references have been made to other translations of a quite un- 
official character which are conveniently accessible. Particular cases of 
exceptional doubt or difficulty are treated in the notes as they occur. 


NOTES 


The notes accompanying the texts in this edition are of a textual or 
procedural character only. The scheme of the work as a whole requires 
annotations which it is hoped will show so far as possible the prior and sub- 
sequent diplomatic history of each document, the decisions of courts and 
other tribunals which have considered it, and its relation to other documents 
in the setting of surrounding and other circumstances. Those annotations 
and comments will appear in a separate volume which will follow the com- 
pletion of the printing of the texts up to some fixed date not yet determined. 

When it is said that the notes accompanying the texts are of a character 
either textual or procedural, it must, of course, be recognized that here also 
the border line is not precise; but the effort has been made to limit such notes 
to those which relate to the original document, to other documents or 
instruments directly connected therewith, or to procedural steps taken at the 
time. 

To each document is assigned a serial number, 1,2,andsoon. This is for 
convenience only; the numbers have no relation to any other series or 
arrangement. 

The relevant dates are stated in a headnote as fully as possible; but for 
reasons above alluded to, they do not include any reference to proclamation 
or publication in another country; and where the location of an original 
document is not mentioned, it may be assumed to be in the archives of the 
Department of State. 

In the note which precedes each document the descriptive title used is 
derived from the document itself when this is possible. Thus, if in the text 
of a treaty it is called a Treaty of Amity and Commerce, those words are 
used. There are exceptions when there is also given an historic name, such 
as ‘‘The Jay Treaty.” 

The headnote to each document is prefaced by a title, to indicate the other 
party, or parties, thereto. When the parties are numerous, this title is 
merely the word “ Multilateral’; otherwise it is the descriptive word or 
phrase for the other country which is that of common speech, rather than a 
more formal or a technically more exact name, which is generally used. 
Thus, for example, Mexico, not United Mexican States; Uruguay, not the 
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Oriental Republic of Uruguay; Colombia, not the United States of Colombia. 
But as the term is that of the period of the document, the heading for the 
treaty of 1846 is New Granada; and for the treaty of 1824, the Republic of 
Colombia, as it would be misleading not to employ the formal name for a 
country which then embraced the present Venezuela and Ecuador. 
Moreover, no attempt is made in such brief headings, or even in connection 
therewith, to take account of political or territorial changes which may have 
a bearing on, or which may even go to the existence of, an international 
agreement. The treaty of 1782, headed ‘“‘The Netherlands,” was made with 
“Their High Mightinesses the States General of the United Netherlands.”’ 
The territory then Dutch, was, under Napoleon, for some years incorporated 
with the French Empire. So in regarding that treaty as ‘‘no longer in force”’ 
Secretary of State Fish, in 1873, held that the Kingdom of the Netherlands, 
as distinguished from ‘‘the old body-politic’’ of 1782 was a ‘‘new body- 
politic differing from the former one in territory, in name, and in form of 
government.”’® So the same heading or title may relate to two distinct 
political entities or to an entity of very different status at different times. 
Accordingly, the British treaties are headed ‘‘Great Britain,” both for the 
earlier and for the recent periods; although in the former, treaties are to be 
found which have a territorial application or effect wholly or almost wholly 
in respect of Canada; and in the latter, the naming words are open to criti- 
cism as inaccurate, in that they may be intended to mean, to quote the 
famous treaty of August 27, 1928, ‘‘Great Britain and Northern Ireland and 


all parts of the British Empire which are not separate Members of the 
League of Nations.” 


TREATY ARCHIVES 


The references to original documents require some account of the treaty 
archives of the Department of State. 

The file of a bilateral treaty of the United States which has gone into force 
should properly contain the following original papers: 


1. An original signed treaty. 

2. The attested resolution of the Senate (since 1789). 

3. The United States ratification of the original (since about 1840). 

4. The exchanged instrument of ratification of the other contracting 
party. 

5. An original of the protocol or procés-verbal of the exchange of rati- 
fications. 

6. The original proclamation of the treaty by the President. 


Now, the foregoing six papers in the file may not all be physically separate. 
For example, and as above explained, the original signed treaty may be 
incorporated with the United States ratification and the original proclama- 


9 See Foreign Relations, 1873, pp. 720-27. 
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tion. But a complete file should, and in modern times always does, contain 
all such documents; though even in late years there have at times been 
variations in procedure (not worthy of discussion here), which make the list 
a little longer or a little different without altering its requirements of 
substance. 

Many of the early treaty files are incomplete. One or more of the six 
papers above mentioned may in a particular case be lacking. This is true 
even of the original signed treaty in certain instances. Subject to the 
periods of varied practice above indicated, note is made throughout of the 
deficiencies of the archives in all such cases, except in respect of the attested 
resolution of the Senate. For any date up to March 9, 1901, a copy of such 
resolution is not very material, as the Executive Journal of the Senate up to 
the date mentioned has been made public and printed. 

In the case of multilateral treaties, the substance of the record should be 
the same as for bilateral treaties, but the papers in the file may differ some- 
what in description. For comparison the item numbers above used will be 
repeated: 

1. The paper may not be an original signed treaty but a certified copy of 
such original. There may be, of course, as many signed originals of a multi- 
lateral treaty as there are signatory Powers; but it is customary to have 
only one original, the interested parties being furnished with certified copies 
thereof. It may be added that in diplomatic practice such a certified copy 
of a treaty is not under seal, but bears the signature of some official, usually 
the chief official, of the international body or of the department of foreign 
affairs of the government which furnishes the copy, whatever title this 
official may have; his signature follows the words ‘Pour copie certifiée 
conforme”’ or their equivalent. 

3. The United States instrument may be in form one of accession or ad- 
herence (in practice, the distinction between accession and adherence is one 
of words only, notwithstanding various theories which are to be found in 
the books). 

4. Similarly instruments of other governments may be of ratification 
(signatory Powers), or of accession or of adherence (non-signatory Powers). 
As the exchanging of instruments of ratification when the parties to a treaty 
are numerous would be extremely cumbersome, that course is almost never 
adopted. In lieu of such exchange, such instruments are ordinarily de- 
posited in the archives of one government or of some international body, 
which notifies the interested governments of the deposits as made, and 
sometimes, when it is so provided, furnishes to the interested governments, 
certified copies of the instruments. There are, for instance, in the archives 
of the Department of State some 57 instruments of ratification of, or adher- 
ence to, the Treaty for the Renunciation of War, which was signed at Paris 
on August 27, 1928. As each one is in a separate file box, this treaty file 
constitutes by itself quite an imposing collection of diplomatic papers. 
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5. Similarly there is ordinarily a protocol of deposit of ratifications rather 
than a protocol of exchange thereof. 

As in respect of a multilateral treaty instruments of ratification (or of 
adherence or accession) are in many cases deposited by different Powers on 
different dates, there are often various such protocols of deposit for one 
treaty; and the parties to the treaty which are not represented on the occa- 
sion of the drawing up of a particular protocol of deposit either receive 
certified copies thereof or are notified of the deposit as may be required in 
the particular case. 

So when in the notes nothing is said regarding the Department of State’s 
file of a particular treaty, it is to be assumed (due regard being had to the 
date) that the file is complete in the sense above indicated, though not 
necessarily containing the attested resolution of the Senate. 


REFERENCES 


References to other prints of a document are limited to the Statutes at 
Large and to the numbers of the Treaty Series and of the Executive Agree- 
ment Series. In respect of documents submitted to the Senate, the Senate 
treaty designations are mentioned since the date they came into use. These 
are of convenience in connection with the Executive Journal of the Senate. 
Their customary form is, for example: Executive A, 66th Congress, Ist 
Session. It may be added that a document retains its Senate designation 
while before that body, even when going over from one Congress to another. 

However, no account of Senate proceedings is attempted. The relevant 
dates of Senate action appear; and also the result of that action in respect of 
amendment, reservations, or otherwise; but that is all. 

Whenever reference is made herein to a print in some other collection of 
one of the documents of this edition, it is not to be inferred in any case that 
the other print, to which reference is made, is literally the same, or even 
that the differences between the two are immaterial. 


ARRANGEMENT 


The arrangement of the documents in this collection deserves mention, 
particularly as it is a departure from that previously adopted. In previous 
editions generally the arrangement of treaties has been in the first instance 
alphabetical by names of countries, with a chronological arrangement in 
respect of the treaties of each country. The problem of including multi- 
lateral treaties to which numerous countries are parties did not arise to any 
extent in the earlier period of our history. By the time that the edition of 
Malloy was printed in 1910, such treaties had become quite numerous. In 
that edition the problem was met by printing the bilateral treaties first, 
beginning with Algiers and ending with Zanzibar, and following these the 
multilateral agreements called ‘International Conventions and Acts to 
which the United States is a Party,’’ were arranged chronologically. 
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In this edition the arrangement is wholly chronological; and in respect of 
treaties the controlling date taken is the date of signature. In other words, 
the first treaty which is printed in this collection is the Treaty of Amity and 
Commerce with France of February 6, 1778 (which precedes the Treaty of 
Alliance of the same date merely because that agreement refers to the other 
as having been made), and the following documents, whether bilateral or 
otherwise, follow according to the date of signature without any grouping of 
them according to the parties thereto. 

It is recognized that no possible arrangement is or can be wholly perfect. 
Certainly any attempted arrangement by subject matter would be confusing 
if not impossible; but there is a good deal to be said for an arrangement by 
countries or parties. There are also, it may be added, some very serious 
objections to it; they need, however, not be gone into; for the fundamental 
and controlling reason for a purely chronological arrangement is that it 
permits continuity as no other arrangement does. 

By continuity this is meant: The volumes of texts which are now under 
preparation will contain, when completed, the treaties and international acts 
of the United States which have gone into force up to a given date not yet 
determined. The index (whether a separate volume or not) and all the 
various tables and lists which the volumes include, will cover the contents of 
them all, as will the separate volume of comments and annotations. 

The chronological arrangement permits a continuation of the series in the 
same form. Subsequent volumes may be from time to time prepared and 
issued without in any way reducing the value and availability of those first 
printed. It would be quite possible, for example, to prepare when desired, a 
new general index covering not only the original volumes but later ones. It 
would also be feasible from time to time to reprint the front matter in the 
introductory volume, bringing its tables and lists up to date; and the keeping 
of the notes and annotations nearly up to date could be accomplished by 
occasional separate prints, perhaps in pamphlet form, which could be used 
with the volumes of notes and perhaps at infrequent intervals incorporated 
therewith in a revision. 

No possible arrangement other than a chronological one permits of con- 
tinuity in the sense indicated. 


CONTROLLING DATES 


The dates of signature of treaties have been taken as the controlling dates 
of the chronology, chiefly because it is by the date of signature that a treaty 
is generally known and referred to among officials and writers. On the 
whole, the date of signature appears to be the most desirable date for this 
purpose, despite certain minor problems which it presents in particular 
instances, and notwithstanding one question, more important, which it 
raises in a continuous edition of such documents. 

The period between the date of signature of a treaty and the date of the 
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exchange of ratifications thereof may be quite a long one. A treaty with 
Spain which was signed on August 11, 1802, did not go into force until 
December 21, 1818. More than twenty-one years elapsed between the 
signature of the Isle of Pines treaty with Cuba in 1904 and the exchange of 
ratifications thereof in 1925. 

There may accordingly be now and then an irregularity in the order of 
treaties in a continuous edition where the arrangement is chronological by 
date of signature. For example, if we suppose a volume of the present 
edition to end with treaties which have gone into force up to the close of the 
year 1930, there would doubtless be in that volume certain treaties which 
had been signed as late as during the year 1930. Yet in 1931 a treaty might 
go into force which had been signed, say in 1925; and such a treaty would 
necessarily appear in a volume subsequent to that which contained a treaty 
signed in 1930. The number of such instances, however, would doubtless 
be very few, for they are quite exceptional. 

Furthermore the arrangement of the present edition differs in this regard 
from the arrangement of the current Treaty Series of the Department of 
State. In that series, as is said elsewhere, treaties now appear in chrono- 
logical order of proclamation. This is necessarily and properly so; for one 
of the main purposes of the Treaty Series, and one that it perfectly accom- 
plishes, is to give information at the earliest possible date of the texts of 
treaties to which the United States is a party. So the Treaty Series print 
appears almost immediately after the proclamation of the treaty by the 
President; and nowadays proclamation of a bilateral treaty follows almost 
immediately its going into force, and proclamation of a multilateral treaty 
follows almost immediately its going into force so far as the United States is 
concerned. 

So while there are certain objections which may be urged against the use 
in this edition of a chronological arrangement by dates of signature, it may 
be repeated that it is believed that, on the whole, such arrangement of the 
documents is the most suitable, the most convenient, and the most logical. 


THE EDITION OF MALLOY ” 


Reference may now be made to some other treaty editions which are at 
present in general use. An historical note on the subject of publication of 
treaties of the United States, with a bibliography, will be a part of the work; 
here it is necessary to allude to only three collections. 

Undoubtedly the collection of United States treaties which is in the most 
general use at this time is that commonly cited as Malloy, which appeared in 
two volumes in 1910, a third and supplemental volume by another editor 


” Treaties, Conventions, International Acts, Protocols and Agreements between the 
United States of America and Other Powers. Vols. I and II (1776-1909), compiled by 
William M. Malloy; Vol. III (1910-1923). Washington: Government Printing Office, 
1910, 1923. 
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appearing in 1923. In the Malloy edition (using the expression to include 
the three volumes) English texts alone appear. Sometimes these are printed 
as if the original text were in English, when the fact is otherwise. There are 
occasional notes in that edition, relating chiefly to termination or abrogation 
of treaties. Certain agreements to which the United States is not a party are 
included. The edition contains numerous exchanges of notes and other 
so-called executive agreements, and, while it cannot be said to be complete, 
it is the most complete single collection of treaties and international acts of 
the United States hitherto available. 


THE STATUTES AT LARGE 


Treaties of the United States are printed in the Statutes at Large. The 
bound volumes of the Statutes at Large appear now every two years, some 
months after the close of each Congress. For the early period, however, that 
is to say, from the Declaration of Independence until about 1845, the treaties 
and international agreements are collected in Volume VIII of the Statutes 
at Large. In that volume, however, there are certain omissions and various 
inaccuracies. Volume VIII is to some extent annotated, but later volumes 
are not, though adequately indexed. Ordinarily the treaty prints in the 
volumes of the Statutes at Large include foreign languages as well as English, 
though not Oriental languages. In Volume XVIII of the Statutes at Large, 
Part 2, appear the treaties of the United States up to December 1, 1873. 
These are (with slight exception) in English only. They include almost all 
treaties printed in earlier volumes and some others. The references in the 
present edition to the Statutes at Large are, when there are two prints, to 
the earlier. 

The volumes of the Statutes at Large are a valuable reference source for 
treaty texts, particularly the later volumes, and more especially for reference 
to the text of a single treaty; but for reference to the treaties of the United 
States generally, the Statutes at Large are highly inconvenient, owing to the 
fact that the treaties are in some thirty different volumes with no general 
index. Moreover, there are various executive and other agreements which 
the Statutes at Large do not contain. 


THE TREATY SERIES 


The Treaty Series consists of separate treaty prints in pamphlet or slip 
form. This series was commenced by the Department of State in January, 
1908. In a sense it may be said to have then commenced with Treaty 
Series No. 489, a multilateral convention for the creation of an international 
institution of agriculture, which was proclaimed on January 29, 1908. 
Since that time the series has continued numerically in chronological order 
of proclamation or publication. It includes not only treaties in the sense of 
international agreements that go to the Senate, but also certain so-called 
executive agreements, and various awards, etc. At this writing the numbers 
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of the series have passed 800; but these have not all been strictly continuous 
numerically, as there are some instances of what may be called ‘‘A’’ numbers 
and half numbers. 

Beginning as of October 1, 1929, the Treaty Series is limited to agreements 
submitted to the Senate. Another series, called the Executive Agreement 
Series, contains the exchanges of notes, etc. The Executive Agreement 
Series is numbered from No. 1 on, in the order of issue from the press. 
Each print in the Executive Agreement Series indicates its appropriate place 
in a joint file with the Treaty Series. 

In respect of so much of the Treaty Series as precedes No. 489, there are 
various observations to be made. The numbers (of which, including “‘A”’ 
numbers and fraction numbers, there are about 514), were assigned to 
treaties, executive agreements, etc., of earlier date of proclamation than 
No. 489. The earlier order, however, is not chronological, but only partly 
so. Upto No. 376 that order is by countries arranged alphabetically, with a 
chronological sub-order in respect of each country. Then follow some 
multilateral agreements; and after No. 390 the arrangement becomes gen- 
erally chronological. Thus, for example, Treaties Series, No. 1, is the 
treaty with Algiers of September 5, 1795. A treaty with Tripoli only a few 
months later in date, November 4, 1796, is No. 358; whereas our earliest 
treaties, those with France of February 6, 1778, are in the Treaty Series 
numbered respectively 82 and 83. Nos. 102 to 146% are all assigned to 
Great Britain; but so are others, such as 446, 452 and 458. 

Furthermore, so far as prints of the Treaty Series numbers prior to 489 
are concerned, these fall into three classifications: for a very considerable 
number of those treaties there are no separate prints at all; for most of the 
others there are separate prints made prior to the beginning of the Treaty 
Series, and in various styles of size and form, and which do not bear any 
printed numbers but which, in a collection of the Treaty Series, must be 
separately numbered by pen; finally, in some cases of early numbers there 
are separate treaty series prints which were issued because of a more or less 
general inquiry for the text of a particular treaty. Thus Treaty Series, No. 
28, a treaty with Belgium signed on March 8, 1875, was printed in 1928 in 
the current treaty series form. 

Accordingly, there is no complete Treaty Series collection in print, not 
because it is out of print, but because it never was completely printed. 
There is in the Library of Congress as complete a set as it is possible now to 
assemble; complete, that is to say, from No. 489 on, and containing for the 
lower numbers all the separate prints, whether in the treaty series form or 
not, which are now available. Even such a set as that, however, might 
conceivably become more complete if there should in the future be further 
Separate treaty series prints of some of the earlier treaties. 

It is to be added that the Treaty Series numbers are the treaty file num- 
bers of the Department of State archives; and for such of the earlier docu- 
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ments as were not separately printed, the numbers are hardly more than 
file numbers; three of them (90, 210 and 295) are assigned to ‘‘ Unperfected 
Treaties.” 

In the present collection, cross references to the numbers of the Treaty 
Series or of the Executive Agreement Series are placed at the beginning of 
each document printed. The Treaty Series and Executive Agreement 
Series of the Department of State are publications of the highest impor- 
tance. That importance is not lessened by this edition; indeed, the two 
series are indispensable for use in connection with the present edition. 
When the last volume of texts. now in contemplation comes off the press 
there will then be treaties and international acts of the United States which 
will have come into force during the publication of that volume and not 
therein contained. For such treaties and acts and for those thereafter 
made, the most convenient reference, and generally the only immediately 
available reference, will be the Treaty Series or the Executive Agreement 
Series. 


LISTS AND TABLES 


In conclusion, mention should be made of the various lists and tables. 
In each text volume there will be a list of the documents therein contained, 
giving their serial numbers and dates. The introductory volume will have 
such a running list of all the documents in all the volumes. It will have also 
a list arranged by countries, in which the multilateral treaties will be sepa- 
rately grouped and listed chronologically. There will be also another list of 
the multilateral treaties in which they are classified, so far as this seems 
possible, either by subject matter, origin, or otherwise. Of necessity all of 
these general lists will be incomplete in the short print of the introductory 
volume. 

There will be a list of agreements submitted to the Senate, in chronological 
order of dates of transmittal; and a list of the Treaty Series from Numbers 
1 to 800. 

There will be tables of the Presidents and Vice-Presidents and of the 
Secretaries of State, with dates of office, etc.; and for the Continental Con- 
gress period, tables of the Presidents of Congress and a note regarding the 
Secretaries for Foreign Affairs. 

There will be a bibliography of United States Treaty collections with an 
historical note; a bibliography of works cited with full titles; and a table of 
abbreviations as a guide to the references throughout. 

There will be also a note on the Archives of the Department of State, and 
their arrangement, use, etc.; and an account of the relevant papers of the 
Continental Congress period, now in the Library of Congress, which were 
formerly in the custody of the Department of State. 

There will be a Subject List; in this, under rather general heads, will be 
indicated treaties and other acts, or articles thereof, which may properly be 
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grouped under the respective topics; but the subject matter of the documents 
cannot be fully classified by tables or lists. The index will, it is hoped, be 
sufficiently comprehensive and detailed to permit ready reference in this 
regard throughout the documents as a whole. 


CONCLUSION 


Particular problems of editing are not considered in this general view. 

Early treaties present some difficulties which are absent in later years; and 
there are indeed certain treaties, such as the treaty of 1830 with Turkey 
and some of the treaties with the Barbary States, which raise unusual and 
even unique questions of editing; but such special cases, while perhaps of 
interest equalling their difficulty, are so atypical, that present consideration 
of them would tend to divert attention from the plan of the work as outlined 
and submitted. 

The aim is a publication which will meet the needs of officials, of scholars, 
and of all those interested in the foreign affairs of the United States. 


4 
‘ 


PRESUMPTION OF CESSATION OF CITIZENSHIP: ITS EFFECT 
ON INTERNATIONAL CLAIMS 


SECTION 2, ACT OF MARCH 2, 1907, AS DISCUSSED IN RECENT 
DECISIONS OF INTERNATIONAL CLAIMS COMMISSIONS 


By MarGareT LAMBIE 
Member of the Bars of New York State and District of Columbia 


Although the Constitution of the United States declares in the Fourteenth 
Amendment that all persons born or naturalized in the United States and 
subject to the jurisdiction thereof are citizens of the United States, Congress 
has enacted legislation affecting the diplomatic protection of citizens abroad 
which makes a material distinction between persons born in the United 
States and those who have been naturalized in this country. This distinc- 
tion has caused considerable discussion as to the political status of natural- 
ized American citizens against whom the presumption of cessation of citizen- 
ship has arisen by virtue of the provisions of Section 2, Act of March 2, 
1907,! and recently has been interestingly illustrated before international 
claims commissions. 

Can a naturalized American citizen rightfully expect an international 
claims commission to take jurisdiction over his international claim if a 
presumption of cessation of citizenship existed against him when he was 
abroad at the time his alleged international claim arose? Has Congress 
attempted to delegate to the Department of State the power to revoke 
under certain circumstances the citizenship of naturalized Americans? 

Interpretations, possibly somewhat at variance with respect to the rights 
of American citizens against whom the presumption had arisen, are disclosed 
in the cases of Henry Rothmann before the Tripartite Claims Commission, 
decided on July 11, 1928,? and of Jacob Margulies before the same commis- 
sion, decided on May 11, 1929, confirming the Rothmann case, and that of 
Lily J. Costello, Maria Eugenia Costello and Ana Maria Costello, decided 
on April 30, 1929,‘ before the so-called General Claims Commission under 
the Convention of September 8, 1923, between the United States and 


134 Stat. 1228. 

2 The United States of America on behalf of Henry Rothmann, claimant, v. Austria and 
Hungary, Docket No. 8, printed in this Journat, Vol. 23, No. 1, January, 1929, p. 182. 

* The United States of America on behalf of Jacob Margulies, claimant, v. Austria and 
Hungary, Docket No. 7. 

‘ The United States of America on behalf of Lily J. Costello, Maria Eugenia Costello and 
Ana Maria Costello, claimants, v. The United Mexican States, Docket No. 3182, Opinions 
of Commissioners, Washington: Government Printing Office, 1929, p. 252. Also printed in 
this Journat, Vol. 23, No. 4, October, 1929, p. 875. 
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Mexico (43 Stat. 1730). These cases involve the interpretation of a portion 
of Section 2 of the Act of March 2, 1907,° which is as follows: 


That any American citizen shall be deemed to have expatriated him- 
self when he has been naturalized in any foreign state in conformity 
with its laws, or when he has taken an oath of allegiance to any foreign 
state. 

When any naturalized citizen shall have resided for two years in the 
foreign state from which he came, or for five years in any other foreign 
state, it shall be presumed that he has ceased to be an American citizen, 
and the place of his general abode shall be deemed his place of residence 
during said years: Provided, however, That such presumption may be 
overcome on the presentation of satisfactory evidence to a diplomatic or 
consular officer of the United States, under such rules and regulations 
as the Department of State may prescribe: And provided also, That no 
American citizen shall be allowed to expatriate himself when this 
country is at war. 


In the Rothmann and Margulies cases Commissioner Parker of the Tripar- 
tite Claims Commission held that the presumption of cessation of citizen- 
ship having arisen against the naturalized citizens at the time the acts 
forming the basis of their respective claims occurred, the claims were not 
in their inception impressed with American nationality and, therefore, not 
within the jurisdiction of the commission. The Commissioner says in the 
Margulies case: 


Applying the rule laid down by this Commission in the Rothmann 
case to the findings of fact as above set out, it is apparent that under the 
laws of the United States then in effect the claimant had presumptively 
ceased to be an American citizen in August, 1914, at the time the claim 
here asserted arose; that the claimant had at that time done nothing to 
rebut this presumption of expatriation arising under the Act of March 
2, 1907, from a residence of more than two years in the foreign state 
from which he came; that the nationality of the claim is determined by 
the status of the claimant’s citizenship at that time; and that, as the 
claimant was not at that time entitled to protection as an American 
citizen, the claim at its inception was not impressed with American 
nationality. The reason for this rule is fully stated in the Rothmann 
case... .° 


The following is found in the opinion in the Rothmann case: 


The statute substituted a definite rule, comparatively simple and 
uniform in its application—a rule of expediency. It isa rule of evidence 
but something more. It fixes the correlative rights and obligations of 
the Government of the United States and the individual concerned for 
the period during which it remains in effect. While the presumption of 
law is not conclusive and residence abroad for the period prescribed by 
the statute does not of itself terminate permanently American citizen- 
ship, nevertheless when the statutory period has run and the legal 


534 Stat. 1228. 
* Tripartite Claims Commission, Jacob Margulies v. Austria and Hungary, Docket No. 7. 
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presumption has arisen against the individual he has for the time being 
forfeited all right to be recognized as an American citizen and protected 
as such. He can overcome this statutory presumption (at least so long 
as he resides abroad) by complying with the rules prescribed by the 
Department of State in pursuance of the statute, which rules while in 
effect are as binding as the terms of the statute itself.’ 


Commissioner Neilsen, speaking for the General Claims Commission in 
the Costello decision, apparently takes the view that in the case of a natu- 
ralized American residing abroad who fails to rebut a presumption arising 
under Section 2 of the Act of 1907, while the right of protection may be with- 
drawn by the Department of State from such a person during his residence 
abroad, American citizenship is retained by him and that by virtue of 
such citizenship, a claim which arose when the presumption was operative 
may be made in his behalf after the presumption has ceased to exist. How- 
ever, the precise case with which his opinion was concerned related to a claim 
made in behalf of native American citizens, relatives of a naturalized Ameri- 
can against whom the presumption had arisen but had not been overcome. 
In that respect the case differs from the Rothmann and Margulies cases, 
where claim was made on behalf of the naturalized citizens themselves after 
the presumption against them had ceased to exist. 

The Commissioner says in the Costello case, ‘‘In the light of what seems to 
be a reasonable interpretation of the language of the statute, it seems to be 
clear that the law should be construed simply to deprive persons of protection 
while residing abroad and not entirely nullify their citizenship, . . .”. He 
then discusses a number of interpretations of Section 2 of the Act of 1907 by 
the executive and legislative branches of the government and by the judi- 
ciary, and cites several cases in support of his conclusion that, with the 
possible exception of a single judge, the judiciary had not construed the 
Act of March 2, 1907, to effect a cancellation of citizenship.® 

The application of the rule of the statute is apparently not found by this 
Commissioner to be comparatively simple and uniform as stated in the Roth- 
mann case, for he speaks of the language of the section as ‘vague and un- 
certain,” and refers to an opinion rendered by Attorney General Sargent on 
February 8, 1928, in which that language is described as being ‘‘so loosely 


7 Tripartite Claims Commission, Henry Rothmann v. Austria and Hungary, Docket No. 8; 
also this JouRNAL, Vol. 23 (1929), p. 184. 

8 Opinions of Commissioners, supra, pp. 256-261, discussing the following: Opinion of 
Attorney General Sargent, 35 Ops. Atty. Gen. 399; United States v. Gay, 264 U. S. 353; 
Opinion of Attorney General Wickersham, 28 Ops. Atty. Gen. 504; Compilation of Cer- 
tain Departmental Circulars Relating to Citizenship, Registration of American Citizens, 
Issuance of Passports, Etc., Department of State (1925), pp. 34, 45, 120; United States 
ex rel. Anderson v. Howe, 231 Fed. 546; Stein, et al. v. Fleischmann Co., et al., 237 Fed. 
679; Thorsch v. Miller, 5 F. (2d) 118; Nurge v. Miller, 286 Fed. 982; United States »v. 
Eliasen, 11 F. (2d) 785; Banning v. Penrose, 255 Fed. 159; Nelson v. Nielsen, et al., 113 
Neb. 453; Sec. 21, Act of March 4, 1923 (42 Stat. 1516), Trading with The Enemy Act, 
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drawn that its operation and effect have been in doubt ever since its pas- 
sage.”’® Further comment is made in the Costello case: 


If the view should be taken that residence abroad for specified periods, 
coupled with the failure to rebut the statutory presumption, results in 
loss of citizenship, it would be uncertain when citizenship is nullified— 
whether it takes place after the expiration of the statutory periods, or 
after a consular or a diplomatic representative has passed upon the 
evidence submitted by persons against whom the presumption has run, 
or after the Department of State has passed upon it, or after persons 
have been notified of rulings made in their respective cases. There 
appears to be nothing in the law of 1907 to justify the view that Con- 
gress intended to legislate in such uncertain terms with respect to such a 
serious question as the cancellation of American citizenship. 


According to a ruling of the Department of State, Timothy J. Costello 
evidently was not considered to be entitled to protection of his Govern- 
ment at the time he was killed in Mexico. But he was an American 
citizen at that time. He was not a Mexican. And he had not by any 
action of his Government been outlawed as a man without a country. 
There was nothing in any established rule of domestic policy that would 
have precluded his Government from extending protection to him at 
some future date after he had returned to his own country to reside.'° 


An analysis of the Rothmann case in the light of the Costello decision sug- 
gests certain points of difference in the two interpretations of the law in 
question. 

Henry Rothmann, a native of Austria, was naturalized on June 6, 1906, in 
accordance with the then existing law of the United States. The judgment 
naturalizing him as a citizen of the United States has never been set aside, 
and Rothmann never brought himself within any of the methods prescribed 
in United States laws by which one may divest himself or be divested of 
American citizenship. Nor did Rothmann acquire citizenship in Austria 
or any other country while he was abroad. According to interpretations of 
the Act of 1907, as discussed in the Costello case, Rothmann did not cease 
to be an American citizen under the clause in question, even though some 
kind of a presumption may have arisen against him because of absence 
abroad and, in consequence, diplomatic protection was for a time withdrawn. 
The continuity of his American citizenship was unbroken. He returned to 
the United States in 1919 on an emergency passport issued to him as an 
American citizen by an American consul, is today a citizen of the United 
States by virtue of his naturalization in 1906, and since his return in 1919 has 
been exercising the rights and privileges of United States citizenship. 

Furthermore, Articles I and IV of the Naturalization Convention between 

* Opinions of Commissioners, supra, p. 256, citing 35 Ops. Atty. Gen. 404. The Attorney 
General also observed that clarifying legislation is desirable. 


10 Tbid., p. 261; also this JourNat, Vol. 23 (1929), p. 882. 
1 Section 2165, United States Revised Statutes (1878). 
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the United States and Austria-Hungary, concluded on September 20, 1870,” 
and still operative when Rothmann’s claim arose, appear to be pertinent with 
respect to Rothmann’s citizenship. These articles provide: 


Article I. Citizens of the Austro-Hungarian Monarchy who have 
resided in the United States of America uninterruptedly at least five 
years, and during such residence have become naturalized citizens of the 
United States, shall be held by the Government of Austria and Hungary 
to be American citizens, and shall be treated as such. 

Reciprocally, citizens of the United States of America who have re- 
sided in the territories of the Austro-Hungarian Monarchy uninterrupt- 
edly at least five years, and during such residence have become natural- 
ized citizens of the Austro-Hungarian Monarchy, shall be held by the 
United States to be citizens of the Austro-Hungarian Monarchy, and 
shall be treated as such. .. . 

Article IV. The emigrant from the one state, who, according to 
Article I is to be held as a citizen of the other state, shall not, on his 
return to his original country, be constrained to resume his former 
citizenship; yet if he shall of his own accord reacquire it, and renounce 
the citizenship obtained by naturalization, such a renunciation is allow- 
able, and no fixed period of residence shall be required for the recognition 
of his recovery of citizenship in his original country. 


By virtue of these articles Rothmann’s native country, Austria, upon 
Rothmann’s return to it, was bound to recognize his formally acquired 
American citizenship, unless and until he renounced his naturalized status 
and reacquired his original nationality. 

Austria was again pledged to recognize Rothmann’s citizenship of the 
United States by Part X, Article 230, of the Treaty of Peace between Allied 
and Associated Powersand Austria, concluded September 10, 1919,!* which arti- 
cle was incorporated into the Treaty Establishing Friendly Relations, signed 
on August 24, 1921, by the United States and Austria.“ Article 230 reads: 


Austria undertakes to recognize any new nationality which has been 
or may be acquired by her nationals under the laws of the Allied and 
Associated Powers, and in accordance with the decisions of the compe- 
tent authorities of these Powers pursuant to naturalization laws or 
under treaty stipulations, and to regard such persons as having, in conse- 
quence of the acquisition of such new nationality, in all respects severed 
their allegiance to their country of origin. 


Rothmann seems to have been the victim of wrongful conduct by author- 
ities of Austria-Hungary within the dates specified in the Claims Agreement 
to dispose of certain claims of United States citizens, concluded on Novem- 


217 Stat. 833. 

% Treaties, Conventions, International Acts, Protocols, and Agreements between the 
United States of America and Other Powers, 1910-1923, Washington: Government Printing 
Office (1923), Vol. III, p. 3232. 

14 42 Stat. 1948. Also in Treaties, Conventions, International Acts, etc., supra, Vol. III, 
p. 2495. 
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ber 26, 1924, by the United States and Austria and Hungary.” It appears 
from the opinion rendered by the Commissioner that he did take jurisdiction 
for the purpose of passing upon the merits of two items of Rothmann’s 
claim, namely, those based upon indebtedness, confiscation of and damage to 
Rothmann’s property in Austria by Austro-Hungarian military authorities 
or representatives of Austria-Hungary, finding against the items. Unless the 
claimant were American there would seem to have been no jurisdiction to 
determine the merits of these two items. With respect to the third item of 
Rothmann’s claim, based upon enforced military service in the Austro-Hun- 
garian army, the Commissioner states in his opinion that respondent govern- 
ments admit that claimant was forced to perform certain services in connec- 
tion with their armies. Notwithstanding Rothmann’s protests that he was 
an American citizen and his alleged refusal to take an oath of allegiance to 
Austria, he was impressed into the noncombatant military service of Austria- 
Hungary and compelled to serve from July 19, 1916, to November 3, 1918. 
Limitations of space do not permit the discussion as to whether such enforced 
service could be interpreted under the Naturalization Convention of 1870, 
supra, as a step toward constraining Rothmann to resume his former citizen- 
ship. Rothmann, however, maintains that he took no oath of allegiance to 
Austria in connection with his military service, but even if he had taken 
such an oath of allegiance against his will it would not appear to have re- 
sulted in expatriation.'® 

Responsibility in the claim is fixed by the Treaty Establishing Friendly 
Relations between the United States and Austria, supra, which incorporates 
certain articles of the Treaty of Peace, supra, and by the Claims Agreement 
between the United States and Austria and Hungary, supra. The persons 
permitted by these covenants to file claims before the Tripartite Claims Com- 
mission are ‘‘ American nationals,’’ ‘“‘ American citizens’ and “all persons, 
wheresoever domiciled, who owe permanent allegiance to the United States 
of America,” whose claims as defined in the treaties arose between August 1, 
1914, and July 2, 1921, and belonged to American nationals at their origin 
and on November 8, 1921. The term ‘“‘national’’ in the above treaties is 
used in its broadest possible sense, according to principles and rules laid down 
by the Tripartite Claims Commission.!” 

The claimant, Henry Rothmann, whose American nationality existed at 
the time the items of his claim arose in 1914 and 1916 and has continued un- 


44 Stat. 2213. 

See Edwin M. Borchard, The Diplomatic Protection of Citizens Abroad, New York 
(1915), p. 683. 

" Administrative Decision No. 1, Tripartite Claims Commission, May 25, 1927 (also 
printed in this JourNaL, Vol. 21, No. 3, July, 1927, p. 605), which incorporates pp. 175 to 
194 of Administrative Decision No. V, Oct. 31, 1924, Mixed Claims Commission, United 
States and Germany, Consolidated Edition of Decisions and Opinions, Washington, Govern- 
ment Printing Office (1925), p. 189; Decision No. V, supra, also printed in this JouRNAL, 
Vol. 19, No. 3, July, 1925, p. 626. 
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interruptedly to the present time, would seem expressly included among the 
classes of persons contemplated by the Claims Agreement between the 
United States and Austria and Hungary, supra. The fact that the Govern- 
ment of the United States, as a matter of domestic policy, may have tempo- 
rarily withheld diplomatic protection from Rothmann when he was abroad 
is of no relevancy to the legal question whether, by reason of his nationality 
determined by statutory provisions and treaty stipulations, his claim is 
within the jurisdiction of the Tripartite Commission under the terms of the 
Claims Agreement. Nowhere do the above treaties and agreement declare 
or even intimate that a claimant must not be under a presumption of having 
ceased to be a citizen, nor is there in them any other qualification of the 
word ‘“‘citizen.”’ 

Since the citizenship of an individual as the basis for presenting his claim is 
determined by the municipal law of the country to which the claimant be- 
longs and by treaties to which that nation is a party, it is pertinent to inquire 
whether any municipal legislation of the United States subsequent to the 
Naturalization Convention of 1870, supra, has altered Rothmann’s status 
under American law or under the Naturalization Convention of 1870. The 
only legislation which seems to bear upon this point is Section 2 of the Act 
of 1907. The convention of 1870 was in force when Rothmann’s claim arose, 
and, as has also been pointed out, the Treaty Establishing Friendly Rela- 
tions, supra, again recognizing American naturalization of former Austrian 
subjects, was signed in 1921, so there has been no hiatus in the mutual recog- 
nition of naturalization by the United States and Austria from 1870 to the 
present time, except as the convention of 1870 may have been suspended 
during the period of hostilities between the United States and Austria. 
However, during the participation of the United States in the war, Rothmann 
could not have expatriated himself because of the express prohibition to that 
effect in the Act of 1907. The Tripartite Claims Agreement, supra, was 
concluded seventeen years after the Act of 1907, yet the agreement uses the 
unqualified terms “national, ’’ “ citizen,’”’ and “all persons, wheresoever domi- 
ciled, who owe permanent allegiance to the United States.”” It would appear 
that Rothmann was a citizen owing permanent allegiance to the United 
States during his absence abroad and that his conduct at that time, what- 
ever may be said of it, did not absolve him from such allegiance. 

The court in Stein, e¢ al. v. Fleischmann Co., et al.,!8 decided that a former 
Austrian subject, naturalized in the United States, was still an American 
citizen although he tried to prove that, by virtue of the Act of 1907, he had 
become expatriated because of prolonged residence in Austria without inten- 
tion of returning to the United States. As he had taken no positive step to 
reacquire Austrian citizenship, the court held in part: 


In the case of the second class of cases, [under treaties such as the 
Naturalization Convention of 1870, supra] domiciliary intent has noth- 


18 237 Fed. 682. 
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ing to do with it, but the citizen can repatriate himself by form of law. 
. . . It would be even more remarkable if Congress meant by a general 
statute like the act of 1907 to abrogate pro tanto such treaties as these 
by providing for repatriation if the putative citizen could not satisfy the 
officer that he had not so reacquired his citizenship. In such cases we 
should have, not only the singular fact that the decisions of such officers 
were conclusive elsewhere, but their decisions would rest upon matters 
of record, and might deprive a citizen of treaty rights. While all this may 
be within the power of Congress, it seems to me most unlikely to have 
been within its intent. [Italics supplied.] 


Not only the jurisdiction but the merits of Rothmann’s claim were to be 
determined in the light of the Claims Agreement between the United States 
and Austria, that is, under an international convention and not under the law 
of nations; but even if the claim had been subject to adjudication in con- 
formity with international law, the policy of the United States in withholding 
protection temporarily would seem in no way to affect the right of the United 
States to press a claim in behalf of a citizen. The political department of the 
Government of the United States from time to time takes into account con- 
siderations of policy in dealing with matters of protection of citizens abroad, 
native as well as naturalized citizens, and may even decline to sponsor their 
claims, but that is not a matter of concern to any foreign government. 

Nationality gives a warrant to the government of one country to protect 
the person and property of its nationals in another country. It may have 
been deemed inexpedient for a government to interpose in behalf of its na- 
tional at the time when his claim arose—items of Rothmann’s claim, for 
instance, arose when the United States was with difficulty maintaining a 
neutral position during the war—but considerations of policy prompting 
the Department of State in no way control juridical questions. Nor is there 
reason to suppose that, when one government may have refrained from 
giving protection to its national abroad, the authorities of another govern- 
ment in inflicting wrongs upon such a national have been influenced in any 
way by the temporary considerations of policy prompting the former govern- 
ment. Such considerations do not expunge or excuse the commission of 
wrongs by a government to the person or property of an alien. At whatever 
time it suits the policy of the United States to assist a national by espousing 
his claim under international law, and particularly under the terms of an 
international agreement, compensation may be demanded by the United 
States for the claim based upon wrongs committed by the authorities of 
the foreign government. 

Statements have been made to the effect that a citizen, as a result of cen- 
surable conduct, may lose his right of protection, and in a few instances inter- 
national claims commissions have disallowed claims on the theory that 
the claimant was not entitled to protection because of such conduct.!® It 
should be borne in mind that the Rothmann and Margulies cases involved no 


19 Diplomatic Protection of Citizens Abroad, supra, p. 713 et seq. 
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question as to the right of the United States to recover under international 
law compensation in behalf of the claimant, but that these cases came under 
the terms of a treaty. And it may be observed that opinions of arbitral 
tribunals which suggest that censurable conduct of a private individual may 
in some way debar a nation from exercising its right of interposition seem to 
lose sight of the nature of international law as a law whose operation between 
nations is not controlled by the acts of private individuals. A government, 
as a matter of policy, may refrain from interfering in behalf of a citizen 
whose conduct abroad may have been reprehensible, and such a citizen, asa 
result of his misconduct, may be subjected to severe treatment which would 
not have been accorded to him except for his misconduct. But facts of this 
kind appear to be relevant only to the question whether or not he has been 
the subject of wrongful treatment, and to have no bearing on the right of a 
government under international law or under a treaty to interpose in his 
behalf.?° 

Moreover, if the view be taken that a claims commission can dismiss a 
claim because of censurable conduct on the part of the claimant, the prece- 
dents for such a view seem to be based upon disloyalty, unneutral conduct, 
participation in local politics, and other acts to which the conduct of Roth- 
mann and Margulies is not comparable as far as the opinions disclose (as- 
suming that Rothmann’s military service was involuntary as alleged). 
These claimants at the time their claims arose had merely pursued abroad a 
means of livelihood unconnected with business interests in the United States. 

The expression “nationality of a claim,”’ which has at times been used in 
opinions of international tribunals, can have reference merely to the right 
of a nation to interpose in behalf of a national. Nationality is determined by 
domestic law and is a jurisdictional matter dealt with in the first paragraphs 
of practically all claims agreements. The Rothmann case raised a jurisdic- 
tional question, governed exclusively by the Claims Agreement between the 
United States and Austria, and not some question as to the nationality of the 
claim in the light of international law. 

Therefore, according to the above stated views in the Costello case, if 
Rothmann, as an American national, was wronged by Austrian authorities 
within the dates specified in the Claims Agreement, supra, the right of the 
Department of State to present his claim to the Tripartite Claims Com- 
mission, as well as the right to have the evidence considered and to demand 
a finding on the merits, would seem to be secured by international covenants 

#0 See Opinions of the Commissioners, Claims Commission United States and Mexico, 
Washington, 1927, p. 230, where it was said in the Massey case with respect to the rule 
concerning apprehension and punishment of wrongdoers: ‘‘ Neither the character nor the 
conduct of Massey can affect the rights of the United States to invoke that rule nor can they 
have any bearing on the obligations of Mexico to meet the requirements of the rule or on the 
question whether proper steps were taken to that end. In other words, the character and 


conduct of Massey have no relevancy to the merits of the instant claim under international 
law.” (Also this Journat, Vol. 21 (1927), p. 784.) 
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and to call for a decision solely in the light of such covenants. The fact 
that the United States Government espoused his claim showed that it had 
determined that he was still a citizen of the United States. By the above- 
mentioned covenants, Austria would seem bound to recognize the acquired 
and continually subsisting American citizenship of Rothmann. 

It should be mentioned that, while the merits in the Rothmann and 
Margulies cases depended upon treaty provisions, the question of Mexico’s 
obligations in the Costello case depended upon international law. The 
opinion in the latter case states: 


That the Department of State might have been unwilling to protect 
Costello had he sought its protection shortly before his death can in no 
way be determinative of the right of the United States at this time to 
invoke the rule of international law requiring effective measures with 
respect to apprehension and punishment of persons who injure an alien. 
That rule is invoked in this case. . . .7! 


A period of residence seems to be the test for determining whether a pre- 
sumption of cessation of citizenship has arisen against a naturalized Ameri- 
can abroad, yet the word “reside’’ is not defined in the statute. Judicial 
attempts to interpret the meaning of “‘residence’’ have frequently met with 
difficulties. Residence requires more than mere physical presence, as is 
shown, for example, in decisions under the naturalization laws of the United 
States, where intention is an essential, but illusive, element.” 

Registration at embassies and consulates of the United States by American 
citizens abroad was not required by law during the material period of the 
Rothmann and Margulies claims, although provision for such registration 
was included in regulations of the Department of State.”* Failure to register 
at an American consulate did not necessarily prejudice the above claims, as 
it was held in United States v. Eliasen: ‘‘It is obvious that mere residence 
abroad, however long continued, absolves not from allegiance, for that ac- 
crues only from new allegiance assumed abroad. And failure to register or 
report to consuls abroad is immaterial.’’ *4 

The Department of State through diplomatic, consular, or other adminis- 
trative or executive officers, has no power or authority to grant or revoke 
citizenship of the United States, for such granting and revocation are con- 
trolled entirely by the Constitution, treaties and laws of the United States, 
none of which delegate such power or authority to the Department of 
State. Its power is confined to administrative and executive functions 

*1 Opinions of Commissioners, supra, p. 263; also this JouRNAL, Vol. 23 (1929), p. 884. 

* Neuberger v. United States, 13 F. (2d) 541; Application of Piastro, 18 F. (2d) 147; In re 
Reichenberg, 238 Fed. 859; see also Miller v. Sinjen, 289 Fed. 388; Stein v. Fleischmann, 
supra; Banning v. Penrose, supra, and other cases. 

* Compilation of Certain Departmental Circulars Relating to Citizenship, Etc., supra, 
pp. 9, 18, 62. 2411 Fed. (2d) 786. 


* See United States Constitution: Art. I, Secs. 1, 8, clause 4; Art. II, Secs. 1, 2, clause 2; 
Art. III, Sees. 1, 2; Art. VI, clause 2; 14th Amendment, Sec. 1. See treaties applicable to the 
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connected with the conduct of foreign relations, including the diplomatic 
protection abroad of citizens of the United States. The exercise of discretion 
by the Department of State in the matter of protection does not take the 
place of a judicial decision on the question of a possible forfeiture of American 
citizenship, the right of which citizenship has been acquired in conformity 
with the law. 

In the Costello case Commissioner Neilsen, in dealing with the interpreta- 
tion of Section 2 of the Act of 1907, discusses the constitutionality of dele- 
gation of legislative functions to the executive branch of the government. 
In this connection he says in part: 


It also seems to be unreasonable to suppose that Congress enacted a 
measure which would seem clearly to be in derogation of the authority 
vested in it under the Constitution. By Article I, Section 8, of the 
Constitution Congress is empowered to establish an uniform rule of 
naturalization. It would seem to be obvious that just as naturalization 
takes place through the exercise of a legislative function, denaturaliza- 
tion can only be effected by the legislative department of the Govern- 
ment, and not by an executive department like the Department of 
State. In connection with both naturalization and denaturalization 
Congress has imposed certain functions on the judiciary. 


But it would seem to be clear that Congress could not properly say 
that a naturalized American citizen residing abroad should cease after 
certain specified periods to be an American citizen, unless he complied 
with certain rules prescribed by the Department of State to determine 
conditions under which he might remain a citizen or be denaturalized. 
Such a law would appear clearly to have the effect of delegating to the 
Department of State authority to prescribe rules with respect to the 
denaturalization of American citizens, and in effect to give judicial 
application to such rules. There seems to be nothing in the law of 
nv to justify the conclusion that Congress undertook to enact such 
a law.”® 


Rothmann and Margulies removed the presumption against them by re- 
turning to the United States for permanent residence, so the statutory pre- 
sumption was thereafter not applicable to them. Costello, on the other 


three’ cases herein discussed: Claims Agreement between United States and Austria and 
Hungary, supra, Treaty of Peace of Sept. 10, 1919, supra, Treaty Establishing Friendly 
Relations with Austria, supra, Naturalization Convention of 1870 between the United 
States and Austria-Hungary, supra, Claims Convention between the United States and 
Mexico, Sept. 8, 1923 (43 Stat. 1730), and convention extending the same, signed Aug. 16, 
1927, 70th Cong., Ist Sess., Stat. 1927-1928, Part 2, Treaties, p.51. See Statutes: Secs. 3, 15 
and 23, Act of June 29, 1906 (34 Stat. 596); subdivisions 4 and 12, Sec. 4, Act of June 29, 
1906, supra, as amended by Act of May 9, 1918 (40 Stat. 542) and Act of March 2, 1929 
(Public No. 962); Sees. 2, 5, 6, 7, Act of March 2, 1907 (34 Stat. 1228). See also Compila- 
tion of Certain Departmental Circulars Relating to Citizenship, Etc., supra, p. 120. 

26 Opinions of Commissioners, supra, pp. 261, 262; also this JouRNAL, Vol. 23 (1929), pp. 
883, 884. 
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hand, had not removed the presumption against him, a fact which was 
referred to by two of the Commissioners concurring in the case as prejudicial 
to the claim. As to retroactive effect of such removal of the presumption 
it is stated in the Rothmann decision: 2’ 


. . . The Commissioner expressly declines to deal with the effect, 
operating prospectively, of a return to the United States by one against 
whom the statutory presumption of expatriation has arisen while re- 
siding abroad, or how this presumption can be overcome after such 
return, as a decision of these questions is not necessary to a disposition 
of this case. ‘The Commissioner rejects the contention that the subse- 
quent overcoming of the presumption can affect the nationality of this 
claim which had arisen during the time when claimant was not entitled 
to recognition and protection as an American citizen; especially as the 
very existence of the claim turns on the status of claimant’s citizenship 
at the time it arose. 


Rules for overcoming the presumption arising under Section 2 of the Act 
of 1907 have been prescribed by the Department of State. They include 
proof that the person concerned has remained abroad for reasons of health, 
education, American business interests, etc., with the intent eventually to 
return to the United States for permanent residence, and, in the absence of 
the above reasons, proof of definite arrangements to return immediately to 
the United States permanently to reside.2* No time limit is prescribed for 
overcoming the presumption under the rule permitting the issuance of emer- 
gency passports for immediate return to the United States for permanent 
residence, nor is there any prohibition against the exercise of all the rights 
and privileges of American citizenship upon resumption of permanent 
residence in the United States.?® 


7 Tripartite Claims Commission, Docket No. 8; also this JourNAL, Vol. 23 (1929), p. 185. 
See Opinion of Attorney General Wickersham, supra. 

*8 Compilation of Certain Departmental Circulars, supra, pp. 34, 35, 97; Passport Regula- 
tions, Executive Order, Jan. 31, 1928, Rules Governing the Granting and Issuing of Pass- 
ports, etc., Appendix E, 2 (g), Government Printing Office, p. 23. 

** The policy in the Department of State of allowing diplomatic and consular officers to 
issue to naturalized citizens, against whom a presumption of cessation of citizenship has 
arisen, emergency passports for their immediate return to the United States for permanent 
residence, thus removing such presumption, is upheld by the Attorney General in an Opinion 
rendered Feb. 8, 1928 (35 Ops. Atty. Gen. 399). Such a rule was in force from Nov. 18, 1911, 
to June 1, 1916; it was again adopted on Sept. 22, 1921, was discontinued on July 8, 1924, 
and on July 23, 1924, instructions were sent to diplomatic and consular officers that persons 
who could not overcome the presumption of noncitizenship must comply with requirements 
of the Immigration Act of 1924 when coming back to the United States. On Jan. 31, 1928, 
by Executive Order the rule permitting the issuance of emergency passports was again rein- 
stated and is in force at the present time. Such variations in the policy of the Department of 
State appear to indicate the necessity for flexibility of departmental rules under more or less 
emergency situations or political conditions. While the changes effected by the above rules 
reveal variations in the Department’s policy in respect to diplomatic protection, they do not 
affect American nationality as determined by constitutional and statutory provisions. See 
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In a case in which a presumption of cessation of citizenship arises under 
the Act of 1907, it would seem that the presumption of itself never becomes 
conclusive, never of itself destroys the status as a national of the United 
States of the person against whom it is raised, and is forever subject to be 
overcome by satisfactory evidence which need not necessarily be presented 
to a diplomatic or consular officer of the United States, but may be presented 
to the courts. Opinions concerning these points may be found in the cases 
above cited, to which might be added Miller v. Sinjen *° and Camardo ». 
Tillinghast.** When a naturalized citizen, by presenting satisfactory evi- 
dence to a diplomatic or consular officer or to a court, removes a presumption 
which may have arisen against him under the Act of 1907, the removal of the 
presumption would seem to be a confirmation of the fact that his American 
citizenship had always existed during the period over which the presumption 
had operated. He is not required to go through any procedure to reacquire 
American citizenship. It would therefore appear that, when a presumption 
no longer exists against him, his citizenship is unimpaired, and that accord- 
ingly there is no obstacle, either of a domestic or international character, that 
prevents his government from giving him protection. 

As to the credibility of the claimant, it is said in the opinion in the Mar- 
gulies case: 


The Commissioner agrees with the statement contained in claimant’s 
recent brief that the false statements under oath referred to in the fore- 
going paragraph numbered (15) were, in the language of claimant’s 
counsel, ‘‘made after the claimant’s claim arose, and hence after the 
time as of which the claimant’s citizenship status and the nationality of 
his said claim became fixed”’ and therefore cannot affect the nationality 
of this claim. The fact that passports were issued to claimant and to 
his wife and children on applications containing these misstatements 
of fact is not material in determining the prior citizenship of the claim- 
ant, nor is it even evidence that the persons to whom they were granted 
were citizens of the United States at the time of issuance. The false 
statements in these affidavits are immaterial save as they affect claim- 
ant’s credibility. (Miller v. Sinjen, 289 Fed. at page 394, and cases 
there cited.) * 


It may be questioned whether the citizenship status of a claimant is open 
to collateral attack as to his credibility, his pecuniary standards and infer- 
ences to be drawn from his financial situation, or the propriety or wisdom of 
his conduct at any time, for citizenship status is dependent solely upon 
statutory or treaty provisions. The use of a foreign passport, as occurred in 
the case of Miller v. Sinjen, supra, and the use of a fraudulent passport, as in 
the case of Camardo »v. Tillinghast, supra, did not prevent the courts in the 


Compilation of Certain Circulars, Etc., supra, pp. 35, 54, 97, 126; also Passport Regulations, 
Executive Order, Etc., supra, p. 23; and Departmental Order No. 438, Department of State, 
March 6, 1928. 

30289 Fed. 388. 29 F. (2d) 527. ™® Tripartite Claims Commission, Docket No. 7. 
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respective cases from upholding the citizenship status of those who had 
resorted to such illegal methods. Evasive or unethical conduct, even though 
attempted by Rothmann and Margulies, could not in the eyes of the law 
affect their legal status as citizens after such status was once legally acquired. 
Are native Americans ever liable to a presumption of cessation of citizen- 
ship under the statute in question? American women, both native and 
naturalized, are subject to the statute, if married to aliens after September 
22, 1922, and if during the continuance of the marital status they reside con- 
tinuously for two years in a foreign state of which the husband is a citizen or 
subject, or for five years continuously outside of the United States.** Should 
a claim arise under the above circumstances, an American-born woman 
merely because she remained abroad with her alien husband for the pre- 
scribed number of years, might find herself barred from having her claim pre- 
sented, even though she had taken no steps to divest herself of her American 
citizenship, and had not been divested of it under the laws of the United 
States. Such an American woman married to an alien and having a pre- 
sumption against her because of prolonged absence abroad may at any time, 
even after a protracted stay, return as an American citizen for permanent 
residence in the United States. But under the interpretation of the Act of 
1907 as held in the Rothmann case, apparently no claim of hers having 
arisen when a presumption under that Act was against her may ever be 
presented to an international claims commission. 
# The operation of Section 2 of the Act of March 2, 1907, has other interest- 
ing ramifications suggested in the following passage from the Commissioner’s 
opinion in the Costello case, in which he refers to the principle of contempo- 
raneous interpretation of a statute: 


When it is considered that the status of a great number of parents and 
children, as well as property rights, the nature and extent of which can 
not be estimated, must have been affected by the interpretation given 
to the law by both administrative and judicial officials over a long period 
of time, it seems proper to assume that a reasonable construction such 
as that placed upon the Act by Attorney General Wickersham would not 
lightly be set aside by any court. See with respect to the principle of 
contemporaneous interpretation, Stewart v. Laird, 1 Cranch, 299; The 
Laura, 114 U.S. 411.% 


The three opinions of international tribunals which have been discussed 
above adopt the view that provisions of the Act of March 2, 1907, with re- 
spect to residence abroad, should not be construed to nullify the citizenship 
of persons coming within their operation. In any event, the opinion of the 
Commissioner in the Tripartite Claims Commission appears to lean towards 
that view, and the opinion of the Commissioner in the General Claims 


*% The Cable Act, Sec. 3, Act of Sept. 22, 1922 (42 Stat. 1021). 
“Opinions of Commissioners, General Claims Commission, supra, p. 261; also this 
Journat, Vol. 23 (1929), p. 882. 
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Commission strongly maintains it. Decisions of several courts, regulations 
of the executive branch and other legislation support that interpretation.® 

With respect to the effect of the law regarding the diplomatic protection of 
such persons, the two opinions are perhaps not entirely in harmony. The 
Commissioner of the Tripartite Commission holds on jurisdictional grounds 
that, if a claim arises at a time when the presumption resulting from residence 
abroad exists against a claimant, the Government of the United States has 
not the right at a subsequent date to press a claim in behalf of the claimant. 
He evidently takes the view that, even though the claimant was a citizen at 
the time of the commission of the acts against which complaint is made, the 
general principles of international law which limit a nation’s diplomatic in- 
terposition to the protection of its own nationals are properly applicable to 
a case of a person against whom the presumption has arisen. From certain 
observations in the opinion of the Commissioner in the Mexican General 
Claims Commission, a different view may perhaps be inferred. He states 
that there was nothing in any established rule of domestic policy that would 
have precluded the United States ffom extending protection to a person who 
had returned to his own country to reside after the presumption had arisen 
against him because of residence abroad. That statement does not deal 
with any specific acts or transaction in connection with which protection 
might have been sought. The claim which the Commissioner had under 
consideration was made in behalf of three native Americans, and he states 
that the fact that the Department of State might have been unwilling to 
protect their relative shortly before his death can in no way be determinative 
of the right of the United States to invoke the rule of international law re- 
quiring effective measures with respect to apprehension and punishment of 
persons who injure an alien. 

It is important to distinguish between law and considerations of policy. 
The nationality of a claimant, determined by the municipal law of his 
country, justifies the interposition of the government of that country to 
protect him with respect to rights of person and property in another country. 
The latter country is not concerned with the domestic policy of the former in 
temporarily withholding protection from citizens. When a wrong is com- 
mitted against an American citizen by authorities of a foreign country, the 
claim is American in its inception, and the right to press the claim is secured 
by international law. In the Rothmann and Margulies cases, pressed by 
the United States, the right was secured by an international agreement made 
for the benefit of American citizens, and was not, it is submitted, restricted 
by any temporary considerations of expediency or policy of which account 
might have been taken prior to the conditions of the agreement. 


35 See footnote 8. 
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NEUTRALITY DURING THE EUROPEAN WARS OF 1792-1815 


AMERICA’S UNDERSTANDING OF HER OBLIGATIONS ! 


CHARLES 8S. HYNEMAN 
School of Citizenship and Public Affairs, Syracuse University 


The year 1792 marks the beginning of the long European struggle which 
started as the French Revolution and culminated in the Napoleonic Wars. 
The first notice that a state of war existed reached the Government of the 
United States August 2, 1792, when the French Minister at Philadelphia, 
M. Jean Ternant, informed Thomas Jefferson, the American Secretary of 
State, that the French Government had declared war against Hungary and 
Bohemia. The Secretary of State, in reply to this notice, assured the 
French Minister that the United States would remain friendly to France 
“and render all those good offices which shall be consistent with the duties of 
a neutral nation.’”” This expression of Mr. Jefferson seems to be the only 
direct acknowledgement by President Washington or his Cabinet that the 
United States had been placed in the position of a neutral state. 

There is much less uncertainty as to the attitude of federal officials in the 
following spring when they learned that the European conflict was spreading. 
On April 7, 1793, the Secretary of State wrote to the President, then at Mt. 
Vernon, that there could be little doubt that Great Britain and Holland had 
taken up arms against France.’ If the rumors were true, three of the lead- 
ing maritime states of the world were at war and the United States might 
well expect at least the backwash if not the very crest of the struggle to wash 
her shores. President Washington hurried to the capital. The Secretaries 
of State, Treasury, and War, and the Attorney General were at once called 
together to consider a series of questions which the President had prepared. 
These questions indicate that at the time when they were submitted, April 
18th, the President had not fully determined that the United States ought to 
refrain from participation in the war. The United States was party to a 
treaty of alliance with France, and President Washington was not at all sure 


1 This article is intended to present, in summary form, only the essential features of the 
practice of the United States during its first period of neutrality. The study is confined to 
neutral obligations; the American attitude toward, or understanding of, its neutral rights is 
not under observation. The article takes no account of events occurring after the date at 
which the United States entered into war with Great Britain, June 18, 1812. 

? Jefferson to the Minister of France, Aug. 27, 1792, The Writings of Thomas Jefferson, ed. 
by H. A. Washington (Philadelphia, 1869-71), III, 458. 

*The Writings of Thomas Jefferson, ed. by P. L. Ford (New York, 1892-99), VI, 212. 

‘The questions are in Writings of George Washington, ed. by W. C. Ford (New York, 
1889-93), XII, 280. 
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whether or not the American Government was under obligation to take up 
arms in the French cause.® 

The Cabinet, at its meeting April 19th, agreed to postpone a decision as to 
the obligations of the United States to the French Republic, and unani- 
mously advised the President to issue a proclamation forbidding all acts of 
hostility by American citizens, warning them against dealing in contraband, 
and enjoining them from all conduct inconsistent with the duties which a 
friendly nation owes to those at war.’ In accordance with the advice of the 
Cabinet the following proclamation pledging the United States to “‘a conduct 
friendly and impartial toward the belligerent Powers” was issued on April 
22, 1793: 


Whereas it appears that a state of war exists between Austria, 
Prussia, Sardinia, Great Britain, and the United Netherlands, of the one 
part, and France on the other; and the duty and interest of the United 
States require, that they should with sincerity and good faith adopt and 
pursue a conduct friendly and impartial toward the belligerent Powers: 

I have therefore thought fit by these presents to declare the disposi- 
tion of the United States to observe the conduct aforesaid towards those 
Powers respectively ; and to exhort and warn the citizens of the United 
States carefully to avoid all acts and proceedings whatsoever, which 
may in any manner tend to contravene such disposition. 

And I do hereby also make known, that whosoever of the citizens 
of the United States shall render himself liable to punishment or for- 
feiture under the law of nations, by committing, aiding, or abetting 
hostilities against any of the said Powers, or by carrying to any of them 
those articles, which are deemed contraband by the modern usage of 
nations, will not receive the protection of the United States, against 
such punishment or forfeiture; and further, that I have given instruc- 
tions to those officers, to whom it belongs, to cause prosecutions to be 
instituted against all persons, who shall, within the cognizance of the 
courts of the United States, violate the law of nations, with respect to 
the Powers at war, or any of them. 

In testimony whereof I have caused the seal of the United States of 
America to be affixed to these presents, and signed the same with my 
hand. Done at the city of Philadelphia, the twenty-second day of 
April, one thousand seven hundred and ninety-three, and of the inde- 
pendence of the United States of America the seventeenth.’ 


5 Treaty of Alliance, concluded Feb. 6, 1778, Treaties, Conventions, International Acts, 
Protocols and Agreements between the United States and Other Powers, compiled by W. M. 
Malloy (Washington, 1910), I, 479. 

* Cabinet opinion, April 19, 1793, Writings of Jefferson, ed. Ford, VI, 217. 

7 The proclamation is in American State Papers, Foreign Relations (Washington, 1833), 
I, 140. It may also be found in Messages and Papers of the Presidents, 1789-1897, ed. by 
J. D. Richardson (New York, 1896-99), I, 156. Formal notification had not been received 
by the American Government as late as April 23d, the day after the issuance of the proclama- 
tion. Jefferson to the Ministers of the belligerent Powers, April 23, 1793, The Counter Case 
of Great Britain as laid before the Tribunal of Arbitration convened at Geneva (Washington, 
1872),514. At pages 511 to 654 of this volume appears much of the correspondence between 
the British Minister to the United States, George Hammond, and the American Secretaries 
of State. 


NEUTRALITY DURING THE EUROPEAN WARS OF 1792-1815 281 


It will be noted that the words ‘neutral’ or ‘‘neutrality”’ did not appear 
in this pronouncement or declaration. This particular wording was avoided 
at the request of Jefferson, who objected to its use: first, because he ques- 
tioned the power of the executive to pledge the nation to so important a 
course of action, and second, because he believed that certain of the belliger- 
ent nations would, if bargained with, grant the American people valuable 
commercial advantages in order to induce them not to take up arms on the 
side of the French Republic. The fact that the proclamation did not 
specifically announce a state of “neutrality”? proved of no significance, 
however. The actual effect was that of a declaration of neutrality. From 
the first the Secretary of State himself recognized that the proclamation of 
April 22d had pledged the United States to a status of neutrality ;? indeed, he 
had referred to the United States as a neutral nation even before the procla- 
mation was issued.!° 

The decision of President Washington and his Cabinet to pursue a course 
of neutral conduct was not arrived at without careful weighing of perplexing 
considerations. Prominent in the minds of all was the question whether the 
treaty of alliance of 1778 pledged the American Government to take up 
arms against the enemies of France. This question, while always present 
during the early months of the war, was never pushed to the point of a deci- 
sion. The French Government, doubtless expecting the United States to 
pursue a benevolent neutrality, acquiesced in the proclamation of April 22, 
1793.41 

One can not be sure that the President believed that the law or custom of 
nations imposed upon the United States an obligation to pursue the ‘friendly 
and impartial’? conduct which he promised in the proclamation. In sub- 
mitting the proclamation of April 22d to Congress, President Washington 
spoke of his ‘‘duty”’ to issue that pronouncement; but the duty of which he 
spoke appears to have been a duty to American citizens. The objectives of 
the proclamation were explained in the following words: 


As soon as the war in Europe had embraced those Powers with whom 
the United States had the most extensive relations there was reason to 


8 Jefferson to James Madison, June 23, 1793, Writings of Jefferson, ed. Ford, VI, 315; 
Jefferson to James Monroe, July 14, 1793, ib., VI, 346. 

* Letters to George Wythe, April 27, 1793, ib., VI, 218; to Madison, April 28, 1793, ib., 
VI, 232; to Monroe, May 5, 1793, ib., VI, 238; and to Thomas Pinckney, May 7, 1793, ib., 
VI, 242. 

1° Letters to Gouverneur Morris, April 20, 1793, ib., VI, 217; to Ternant, Aug. 27, 1792, 
Writings of Jefferson, ed. Washington, III, 458; and to Thomas Pinckney, April 20, 1793, 
III, 541. 

Jefferson found little to praise in the proclamation of April 22d. Letter to Madison, April 
28, 1793, Writings of Jefferson, ed. Ford, VI, 232. 

1 On his arrival at Philadelphia in the spring of 1793 the French Minister, Edmond Charles 
Genet, announced that his country wished only friendship, not military support, from the 
United States. See Jefferson to Madison, May 19 and June 9, 1793, Writings of Jefferson, 
ed. Ford, VI, 260-61, and 291; and Jefferson to Monroe, June 4, 1793, ib., VI, 281. 


282 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


apprehend that our intercourse with them might be interrupted and our 
disposition for peace drawn into question by the suspicions too often 
entertained by belligerent nations. It seemed, therefore, to be my duty 
to admonish our citizens of the consequences of a contraband trade and 
of hostile acts to any of the parties, and to obtain by a declaration of the 
existing legal state of things an easier admission of our right to the 
immunities belonging to our situation. Under these impressions the 
proclamation which will be laid before you was issued. 

In this posture of affairs, both new and delicate, I resolved to adopt 
general rules which should conform to the treaties and assert the privi- 
leges of the United States. These were reduced into a system which will 
be communicated to you.” 


Just as Jefferson would have withheld an announcement of ‘‘neutrality’’ for 
political reasons, so Washington appears to have explained the promise of 
‘friendly and impartial’’ conduct on political grounds. 

In a letter of August 16, 1793, to Gouverneur Morris, the American repre- 
sentative at Paris, Jefferson stated that ‘‘we have produced proofs from the 
most enlightened and approved writers on the subject, that a neutral nation 
must, in all things relating to the war, observe an exact impartiality toward 
the parties; that favors to the one to the prejudice of the other, would import 
a fraudulent neutrality, of which no nation would be the dupe.’’ 

This statement, which might easily lead one to conclude that the decision 
to announce a state of neutrality was arrived at because of belief that the 
United States was under an obligation at international law to pursue an 
impartial conduct, must be viewed in the light of the circumstances under 
which it was written. The immediate object of the letter of August 16th 
was to instruct the Minister at Paris to request the recall of M. Edmond 
Charles Genet, the French representative to the United States. President 
Washington and his Secretary of State had been continuously since May in 
controversy with the French Minister as to what were the rights and obliga- 
tions of the United States. The writings on international law had been 
carefully searched for opinions which would support the American conten- 
tions. In the letter of August 16th to Morris, the arguments of the Ameri- 
can Government were recounted, and the opinions of the jurists were re- 
viewed so that the American Minister might present in a forceful manner the 
complaint against the conduct of the French representative at Philadelphia. 
When one considers the heat of the controversy with Genet, he must admit 
that any assertion late in the summer of 1793 of an obligation to maintain 
an impartial conduct is by no means proof that the President and his Cab- 
inet had recognized the existence of such a duty four months earlier. 

Of greater significance for an understanding of the theory back of the 
proclamation of April 22d, and for an explanation of the various rules of 
conduct which were announced during 1793, is a letter which Jefferson sent 


12 Message to Congress, Dec. 3, 1793, Am. State Papers, For. Rel., I, 140; or Messages and 
Papers of the Presidents, I, 139. 13 Am. State Papers, For. Rel., I, 168. 
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to Genet, the French Minister to the United States, under date of June 5, 
1793. The direct objective of the letter was to inform the French Minister 
that the American Government could not allow privateers to be commis- 
sioned, equipped, and manned for belligerent service in the ports of the 
United States. The letter contains, in addition to this protest against the 
activities of M. Genet and certain French consuls, an explanation of the 
grounds or foundations upon which the conduct or attitude of the United 
States towards the nations at war was based. The letter reads in part as 
follows: 


After fully weighing again, however, all the principles and circum- 
stances of the case, the result appears still to be, that it is the right of 
every nation to prohibit acts of sovereignty from being exercised by 
any other within its limits, and the duty of a neutral nation to prohibit 
such as would injure one of the warring Powers; that the granting 
military commissions, within the United States, by any other authority 
than their own, is an infringement on their sovereignty, and particularly 
so when granted to their own citizens, to lead them to commit acts con- 
trary to the duties they owe their own country; that the departure of 
vessels thus illegally equipped, from the ports of the United States, will 
be but an acknowledgement of respect, analagous to the breach of it, 
while it is necessary on their part, as an evidence of their faithful 
neutrality. 


In the words of Jefferson it was the ‘‘duty’’ of the United States to prevent 
acts of sovereignty from being exercised ‘ within its limits’ to the injury of 
one of the belligerents. There is no assertion in this communication to 
Genet that the American Government was under obligation to forbid acts by 
belligerent nations, which were not of a nature to infringe on the sovereignty 
of the United States. In this connection it is interesting to observe that the 
objections which were made by the United States during President Wash- 
ington’s administration against the adjudication of prizes in American 
ports by French consuls were in no case based on the argument that such 
judicial activities were contrary to the neutral obligations of the United 
States. Every protest against the condemnation of prizes was put plainly 
upon the ground that the act of adjudication constituted an injury to the 
sovereignty of the United States. Moreover, the sale of French prizes in 
American ports was surely as injurious to the enemies of France as was the 
condemnation of those prizes. Nevertheless, although he gave careful con- 
sideration to British objections to the sale of prizes within the United States, 
President Washington refused to order that the practice be terminated. 
One could doubtless insist that the official act of adjudication by a French 
consul was, in the light of the political theory of 1793, an act of sovereignty 
whereas the sale of prize goods was a mere business transaction and therefore 
not an act of sovereignty. This reasoning would explain the apparent 
inconsistency in the attitude of the American Government toward adjudica- 
tion and sale of prizes in the United States. But it also points very directly 
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toward the conclusion that the conduct of the United States in 1793 is to be 
explained as arising out of belief on the part of the President and his Cabinet 
that the future independence of the young American nation depended on 
a strong assertion of its sovereignty, rather than as arising out of belief that 
the United States owed particular duties at international law. Such a con- 
clusion receives further support from a general study of the official expres- 
sions and actions of the American Government from 1793 to 1812. There 
can be little doubt that the American system of neutrality was one of pre- 
serving impartiality in respect of the privileges which the belligerents were 
allowed to enjoy in American territory. There was little concern on the part 
of American officials about the “‘friendly and impartial’ conduct of Ameri- 
can citizens once they were without the territorial jurisdiction of the United 
States." 

If one turns from the words of the President and his Cabinet and looks into 
the precedents for the proclamation of 1793, he finds no conclusive evidence 
of an obligation upon states at peace to adopt an impartial attitude toward 
belligerent nations. Many writers, known to the Secretary of State, had 
spoken of such an obligation.” There were or had been in existence a few 
treaties which acknowledged strict impartiality as the proper basis for the 
conduct of the neutral.!6 Of even greater importance in the crystallization 
of international law were the edicts or ordinances in which several Italian 
States, shortly after the entrance of France into the war of the American 
colonies for their independence, announced the intention to follow an ‘exact 
neutrality.”” Venice, more specific than others, announced the intention 
“to observe during the present maritime war the most exact and impartial 
neutrality.”” At about the same time Sweden announced a policy of ‘‘exact 
neutrality,” Portugal promised one of “rigorous neutrality,” and the 
Russian Government announced itself as guided by “‘the principles of perfect 

44 For the letter quoted above see ib., 1, 150. The adjudication and sale of prizes, and the 
activities of American citizens outside the territory of the United States receive some atten- 
tion below. In his International Law: Chiefly as Interpreted and Applied by the United 
States (Boston, 1922), II, § 844, pp. 692-95, Professor C. C. Hyde discusses the basis for or 
explanation of the decision of President Washington and his Cabinet to pursue an impartial 
conduct. 

46 See, for example: Cornelius van Bynkershoek, Quaestiones juris publici (1737), lib. I, 
c. 9; Emmerich de Vattel, The Law of Nations or the Principles of Natural Law (1758; trans. 
by C. G. Fenwick. Washington, 1916), Book III, § 104, p. 268, § 126, p. 276; Charles Molloy, 
De jure Maritimo et Navali: or a Treatise of Affairs Maritime and of Commerce (7th ed. 
London, 1722), Book I, ch. 12, [X, p. 177; Jean Barbeyrac, Notes to S. Pufendorf, Le droit 
de la nature & des gens (trad. par J. Barbeyrac. 5e éd. Leide, 1759), II, 558; and G. F. de 
Martens, Précis du droit des gens moderne de l’ Europe (1788; 2e éd. par Ch. Vergé. 2 t. Paris, 
1864), II, § 306, p. 301. 

18 For citations see R. Redslob, Histoire des grands principes du droit des gens (Paris, 1923), 
244-45; and W. E. Hall, A Treatise on International Law (8th ed. by A. P. Higgins. Oxford, 
1924), 695 and 701. See also Art. 5 of a treaty of May 22, 1762, between Prussia and Swe- 
den, in G. F. de Martens, Recueil de traités conclus par les puissances de l’ Europe (2e éd. 8 t. 
Géttingen, 1817-35), I, 41. 
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impartiality and neutrality.” But, these edicts and ordinances, it appears 
beyond doubt, were unknown to American officials.'7 And for every treaty 
stipulating strict impartiality as the cornerstone of neutral conduct, there 
were several others which provided that in case one of the parties should be 
at war, the other should accord it the sort of assistance which characterized 
benevolent neutrality. 


One must, of course, be cautious about assigning reasons or motives in 
explanation of any human action. The discussion in the foregoing para- 
graphs may justify nothing more than a query as to the correctness of the 
assumption that the neutral conduct of the United States during the French 
revolutionary and Napoleonic wars is explained by the determination of 
President Washington and his Cabinet to fulfill obligations which were 
imposed on the American Government by the law of nations. It seems to 
the writer that one would approximate the truth by saying that the exigen- 
cies of the political, economic and geographic situation of the United States 
directed the national executive into the policy which, accepted by other 
nations as a precedent, did much to crystallize the principal features of that 
very policy into requirements of international law. 


As promised in the proclamation, the essential quality of American neu- 
trality was to be the maintenance of an attitude of strict impartiality toward 
the belligerent nations. It was quickly recognized, however, that this goal 
of strict impartiality could not be attained by merely giving assurance to 
either belligerent that it could enjoy any privileges which should be extended 
toitsenemy. Certain privileges, even though granted on equal terms to all 
parties in the war, would rebound to the particular advantage of certain 
belligerents. Thus, if the belligerents should be permitted, equally, to 
organize armed forces on American soil, France would find her projects for 
the invasion of British and Spanish territory adjacent to the United States 
greatly facilitated. But since France maintained no population on the 
North American continent which would suffer from invasion, the privilege 
of organizing military expeditions would be of little value to the enemies of 
France. Consequently it became necessary for the American Government 


17 These executive proclamations of neutrality, issued during 1778, 1779, and 1780, are 
printed in Martens, op. cit., III, at the following pages: Tuscany, p. 24; King of Two Sicilies, 
p. 46; The Pope, p. 52; Sweden, p. 60; Genoa, p. 64; Venice, p. 74; Portugal, p. 157; and Rus- 
sia, p. 208. The writer believes that he has carefully combed the published source material 
of the first American neutrality. Nowhere has he found any evidence that any president, 
cabinet member, or other person prominent in American public life from 1792-1812, was ac- 
quainted with the content of these neutrality proclamations or with the neutral practice of 
the governments which issued them. When one considers the eagerness with which Amer- 
ican Secretaries of State searched for precedents upon the various problems of neutrality, it 
may be assumed that the absence of any reference to these edicts is almost conclusive evi- 
dence that they were unknown. 


18 For a general discussion of the relations between belligerent and nonbelligerent states 
prior to the American neutrality, see Hall, International Law, pp. 691-705. 
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to add to the principle of treatment on equal terms, the further rule that 
certain privileges should be denied to the belligerents altogether.’® 

These two general rules of complete denial of certain privileges and strict 
impartiality of treatment in all other respects, were subject to two major 
qualifications. The first of these arose because of the terms of the Treaty 
of Amity and Commerce of 1778 between France and the United States. 
This convention specified certain privileges or advantages which the Ameri- 
can Government should extend to the French people exclusively in any of 
their future wars; 7.e., privileges which, in any future war, the United States 
should grant to France but withhold from the enemies of France.?° It was 
not long after the announcement of neutrality until the chief executive was 
forced to decide whether or not these treaty obligations were to take pre- 
cedence over the general requirement of impartiality. There was no hesi- 
tancy in deciding that priority should be given to the treaty stipulations; 
even the British Government, by its silence, gave tacit approval to the 
decision.2*". The extent to which these treaty requirements modified the 


19 This doctrine that the neutral must abstain altogether from allowing certain privileges 
to the belligerents seems not to have been stated in concise language during the first period of 
American neutrality, but one can easily see in certain statements of Jefferson that he under- 
stood this to be required of any nation presuming to occupy a status of neutrality. See his 
letter to Gouverneur Morris, Aug. 16, 1793, Am. State Papers, For. Rel., I, 168; and letter to 
Genet, June 5, 1793, ib., I, 150. 

2° Treaty of Amity and Commerce, concluded Feb. 6, 1778, Treaties, ed. Malloy, I, 468. 
These special favors concerned the treatment which should be accorded in American ports to 
the armed vessels and prizes of France and her enemies. 

*1 One may well be surprised at the unanimity with which officials of the United States ex- 
pressed or clearly implied a belief that treaty obligations, entered into prior to the outbreak 
of war, ought to take precedence over the general requirement of impartiality. For some of 
these statements see: Paper signed ‘‘ Pacificus,”’ by Alexander Hamilton, Secretary of Treas- 
ury, June 29, 1793, The Works of Alexander Hamilton, ed. by H. C. Lodge (New York, 
1885-86), IV, 137; Jefferson to Thomas Pinckney, United States Minister to Great Britain, 
May 7, and Sept. 7, 1793, Writings of Jefferson, ed. Ford, VI, 243, and 414; Jefferson to 
Morris, Aug. 16, 1793, ib., VI, 378-81, or Am. State Papers, For. Rel., I, 168; Jefferson’s 
opinion on the Little Sarah, May 16, 1793, Writings of Jefferson, ed. Ford, V1, 257; Edmund 
Randolph, Secretary of State, to George Hammond, British Minister to the United States, 
April 13, 1795, Domestic Letters, VIII, 128 (This is a manuscript collection of letters sent 
from the office of the Secretary of State of the United States. They are to be found in the 
archives of the Department of State at Washington); Randolph to J. A. Joseph Fauchet, 
French Minister to the United States, May 29, 1795, Am. State Papers, For. Rel., I, 611; 
Washington to Thomas Sim Lee, Oct. 13, 1793, Writings of George Washington, ed. Ford, 
XII, 336-37; C. C. Pinckney, John Marshall, and Elbridge Gerry, American envoys to 
France, to the French Minister of Foreign Affairs, Jan. 27, 1798, Am. State Papers, For. Rel., 
II, 170; John Jay, Chief Justice of the United States Supreme Court, in a charge to a grand 
jury, May 22, 1793, Correspondence and Publie Papers of John Jay, ed. by H. P. Johnston 
(New York, 1890-93), III, 482; debate in Congress during the winter and spring of 1794, 
Annals of the Congress of the United States (42 vols. Washington, 1834-1856), 3d Cong., 
lst Sess., 745-57; and Report of a Senate Committee to the Senate, June 23, 1809, Am. State 
Papers, For. Rel., III, 297. Jefferson, while Secretary of State, went so far as to say that 
for a nation, when it becomes a neutral, to refuse to comply with the obligations which it had 
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neutral conduct of the United States will, it is hoped, be revealed in the 
following pages. 

The second major limitation on the general rules of strict impartiality and 
complete denial of privileges arose out of the fact that on occasions the 
American Government, impelled by its own injuries, resorted to retaliation 
against one of the belligerents. During such periods the ordinary standards 
of neutrality were largely ignored. So long as this resort to discrimination 
by the United States was clearly retaliatory in nature, however, the bel- 
ligerent nations seem to have assumed that it gave no cause for protest that 
neutrality was being violated.” 

The neutral conduct of the United States during the revolutionary and 
Napoleonic wars has never received careful analysis. Historians have 
traced those actions and expressions of the American Government which 


made in time of peace with one of the belligerent Powers, would amount to a breach of neu- 
trality, an act which would give the injured belligerent cause for war and make the supposed 
neutral an associate on the other side. Opinion on the French treaties, April 28, 1793, 
Writings of Jefferson, ed. Ford, VI, 225,231. This argument is closely akin to that advanced 
by the French Minister Fauchet when he questioned whether neutrality could be said to exist 
when a nation which claimed to be neutral could no longer fulfill its treaty obligations. To 
Randolph, May 2, 1795, Am. State Papers, For. Rel., I, 609. There seems to be on record 
no statement refuting the idea that prior treaty engagements ought to be fulfilled even 
though of particular advantage to one of the belligerents. 

The acquiescence of George Hammond, British Minister to the United States during the 
first years of American neutrality, in the doctrine referred to above, seems to have been more 
than merely tacit. See his letters to Jefferson, May 8, and June 7, 1793, Counter Case of 
Great Britain before Tribunal at Geneva, 519, and 524. 

2 During the years 1797 and 1798 the United States suffered so much ill treatment at the 
hands of France that the American Government resorted to hostile reprisals which differed 
little from a state of open war. French vessels were taken as prize by American war vessels 
and privateers; even the public war ships of the two republics engaged in combat. At the 
same time American ports were closed to French vessels of all types except in case of distress. 
Again American endurance was pushed to the limit by the highhanded acts of the British 
fleet, so that in the summer of 1807 the President of the United States issued a proclamation 
which barred British vessels from American ports, and forbade citizens of the United States 
to render any aid to British vessels which might come into American waters contrary to that 
proclamation. The statutes requiring reprisals against France are in Publick Statutes at 
Large of the United States of America, ed. by R. Peters (Boston, 1845-48), I, 561, 565-66, 
574, 578-80, 582, 613-16, II, 7-11, 39. Instructions putting these statutes into practice are 
in Am. State Papers, For. Rel., II, 367-68. The proclamation concerning British vessels is 
in Am. State Papers, For. Rel., III, 23. 

In respect to the acquiescence of the belligerents in the reprisal measures of the United 
States, see George Canning, British Minister of Foreign Affairs, to James Monroe, American 
Minister at London, Sept. 23, 1807, Am. State Papers, For. Rel., III, 200. But compare 
with this a statement accredited to Canning by William Pinkney, who succeeded Monroe at 
London, in a letter of Jan. 23, 1809, from Pinkney to Secretary of State James Madison, in 
H. Wheaton, Some Account of the Life, Writings and Speeches of William Pinkney (New 
York, 1826), 420. Note the interpretation which is placed on Pinkney’s report of Canning’s 
words, in E. Channing, The Jeffersonian System, 1801-1811 (New York, 1906; Vol. 12 of 
The American Nation, a series edited by A. B. Hart), 194. 
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seemed of major political importance. Many students of international 
law have called attention to certain outstanding features of the American 
practice and have commented upon the significance of the conduct of the 
United States as a factor in the development of the present international 
law of neutrality. But the student of present day international law who 
wishes really to understand the attitude of President Washington and his 
successors toward questions which are now recognized to involve interna- 
tional neutral obligations must first isolate these questions or situations and 
then examine the conduct of the American Government on these points. 
The problems which faced the American Government in its first neutrality 
were not unlike those which troubled the national executive in its most 
recent neutrality.”* 


It seems to have been generally understood that the maintenance of 
neutrality required that high public officials in America refrain from behavior 
which would suggest a partiality for one or the other of the belligerents. 
The standard was a hard one to meet, however, for partisanship ran strong 
in the United States. James Monroe, at the ceremony officially receiving 
him as the representative of the United States at Paris, laid himself open to 
the charge of tacitly approving a statement that France was fighting the 
battles of liberty against a coalition of tyrants. For this indiscretion he 
received only the mildest kind of reprimand from the Secretary of State.* 
A decade later, 1803, Robert R. Livingston, occupying the same post, 
published a memorial of a character to encourage popular animosity toward 
Great Britain. Although the British Minister at Philadelphia protested 
against the injurious publication, Livingston seems to have received no 


23 In order to understand the importance of the American practice as a factor in the forma- 
tion of rules of international law, one should compare the action and the expressions of the 
United States with the requirements of international law at that time. The writer has at- 
tempted to collect the precedents, in the practice of nations and in the expressions of writers, 
for the conduct of the United States during the period of study. Lack of space prevents the 
presentation of that material here. 


% The speech which Monroe made on the occasion of his reception expressed great admira- 
tion for France but probably would have excited little comment in itself. But Monroe’s 
speech was followed by an exhortation from the President of the National Convention, 
Merlin de Douai, which ended with the following challenge: ‘‘I am impatient to give you the 
fraternal embrace, which I am ordered to give in the name of the French people. Come and 
receive it in the name of the American people, and let this spectacle complete the annihilation 
of an impious coalition of tyrants.”” Commenting on this occurrence, Hildreth says, ‘“‘At 
this word Monroe stepped forward, and received and returned Merlin’s national embrace, 
thus publicly responding and assenting to the speech by which it had been introduced.” 
R. Hildreth, The History of the People of the United States of America from 1788 to 1821 
(Rev. ed. New York, 1874-1875), I, 653. Monroe’s reception in Paris is recorded in Am. 
State Papers, For. Rel., I, 673-74. 

For Randolph’s reproof, see his letter to Monroe, Dec. 2, 1794, Am. State Papers, For. 
Rel., I, 689-90. Washington thought Monroe’s conduct unwise. Letter to Jay, Dec. 18, 
1794, Writings of Washington, ed. Ford, XII, 503. 
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reproof from his superiors.2> Jefferson’s partiality for France and things 
French has been the subject of frequent and vigorous comment by both 
those who admire him and those who see in him little to praise. His letter 
acknowledging, while Secretary of State, the receipt of notification that 
France had acquired a republican form of government, hardly promised the 
strictest impartiality when it asserted that ‘“‘The genuine and general 
effusions of joy which you saw overspread our country on their seeing the 
liberties of yours rise superior to foreign invasion & domestic trouble 
have proved to you that our sympathies are great & sincere .. .” * 
Perhaps even greater condemnation should be attached to his encourage- 
ment, while in Washington’s Cabinet, of Genet’s scheme to send an armed 
expedition to invade Spanish territory. Not only did he give the Little 
Democrat cause to think that the United States would be pleased with the 
success of the expedition, but he put the French Minister in touch with 
persons who would help him advance his cause.?? 


*% The Connecticut Courant for Oct. 12, 1803, gave the following paragraph which it had 
taken from a London newspaper as a quotation from Livingston’s memorial: “This union of 
sentiment and interest rests upon principles which ought to form the maritime code, and 
deliver the universe from the tyranny of Great Britain, which she maintains, and which will 
never be combatted with success, until the other powers, by uniting, will abridge her means, 
by transferring to nations more moderate, a part of her commerce.” 


Madison, Secretary of State, gives an account of the British protest in a letter of March 
31, 1804, to Livingston, The Writings of James Madison, ed. by G. Hunt (New York, 
1900-10), VII, 138. It is clear from this letter that Madison considered the British protest, 
delivered by George Merry, British Minister at Philadelphia, a legitimate one. It is note- 
worthy, if Madison related correctly to Livingston his conversation with the British Minister, 
that both Madison and Merry considered the seriousness of the offense to be affected by the 
intent or lack of intent of the American Minister to publish the paper. Madison urged 
Livingston to spare no efforts which delicacy would permit to secure the withdrawal of the 
memorial from the press. 


* To Ternant, Feb. 23, 1793, Writings of Jefferson, ed. Ford, VI, 189. 


*7 Genet to Minister of Foreign Affairs, July 25, 1793, Correspondence of the French Min- 
isters to the United States, ed. by F. J. Turner in American Historical Association, Annual 
Report, 1903, II (Washington, 1904), 221. Cf. Anas, Writings of Jefferson, ed. Ford, I, 
235-37. Professor Channing’s conclusion seems fair. ‘‘How far Jefferson was cognizant of 
Genet’s plans for the seizure of Louisiana and Florida is not clear from his published or un- 
published papers; but it is inconceivable that a man of Jefferson’s resources and one so well 
acquainted with the politicians of Kentucky and Tennessee should not have had some inkling 
. what was goingon.” E. Channing, A History of the United States (New York, 1905-25), 

V, 133. 

Although officials of state importance found it necessary to bridle themselves, popular feel- 
ing in the United States was uncurbed. Both France and England were praised and damned 
inturn. Apparently no one considered a question of neutrality to be involved. Jay wrote 
from London in 1794: “It should not be forgotten that there is irritation here as well as in 
America, and that our party processions, toasts, rejoicings, etc., etc., have not been calcu- 
lated to produce good-will and good-humor. The government, nevertheless, distinguish be- 
tween national acts and party effusions .. .” Letter to Hamilton, Sept. 17, 1794, Cor- 
respondence of Jay, ed. Johnston, IV, 114. 
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That a neutral government ought not to loan money to any of the bel- 
ligerents was clearly stated to be the opinion of the American envoys who 
participated in the X Y Z negotiations at Paris in 1797 and 1798. Proposals 
of the French negotiators to clothe a requested loan in various garbs of 
secrecy were emphatically repulsed by the American envoys as in no way 
removing the objection that the advancement of public money was incom- 
patible with neutrality.2* A request of the French Minister, Genet, who 
arrived at Philadelphia shortly after the issuance of the proclamation of 
April 22d, that the Secretary of War loan him ‘‘some firearms and some can- 
non”’ to be used in the defense of the Windward Islands, met the reply, 
according to Genet, that ‘‘that the principles established by the President, 
did not permit him to loan us so much as a pistol.’’*® During the first 
years of the war, however, the United States did advance ahead of schedule 
payments of principal and interest upon the public debt owed by the United 
States to France.*° 


28 See, particularly, despatches from the envoys, C. C. Pinckney, John Marshall and 
Elbridge Gerry, to the Secretary of State, Oct. 22 and 27, 1797, and March 9, 1798, Am. 
State Papers, For., Rel., II, 158, 161-62, and 186-88. See also Gerry to Talleyrand, July 
20, 1798, ib., II, 220. Timothy Pickering, Secretary of State, supported the envoys in their 
refusal to advance a loan. ‘In no event,’ he wrote, ‘‘is a treaty to be purchased with 
money, by loan, or otherwise. . . . A loan to the republic would violate our neutrality.” 
Letter to American envoys, March 23, 1798, ib., II, 201. 

2° Letter to Jefferson, Sept. 18, 1793, ib., I, 173. 

8° The schedule for the repayment of the amount loaned by France to the United States 
was arranged in a treaty which was concluded Feb. 25, 1783, between the two countries. 
Treaties, ed. Malloy, I, 487. Certain amounts of interest and principal were specified as 
falling due annually, the whole of the debt to be repaid in 1802. But when the French 
Minister, M. Jean Ternant, Genet’s predecessor, shortly after the United States learned that 
France was at war with Hungary and Bohemia (though before Great Britain entered the 
arena), applied for anticipation of these debt payments, President Washington’s administra- 
tion responded so liberally that Hamilton was able to report to the President in November of 
1793 that the payments already made to France were equal or nearly equal to the amount 
falling due in the course of the year 1794 (Works of Hamilton, ed. Lodge, IV, 249). M. 
Fauchet, who succeeded Genet as the French representative at Philadelphia in 1794, was also 
granted anticipations on the debt. Provision was made for him to draw in advance on sums 
planned to be paid in the fall of 1794 (Report to Senate, June 6, 1794, Am. State Papers, For. 
Rel., I, 468), and in January of 1795 Congress passed an act making it possible for the French 
Minister to obtain in advance the sum due in the fall of that year (Statutes at Large of U.S., 
I, 409). By the end of 1795 the United States had, according to Pickering, Secretary of 
State at the time, paid off the whole of the debt to France, the last installments of which ac- 
cording to the treaty were not due until 1802. Letter to C. C. Pinckney, Jan. 16, 1797, 
Am. State Papers, For. Rel., I, 573. 

It seems probable that the rules of international law in existence in 1793 did not require 
that the government of a non-belligerent nation abstain from making loans to the countries 
at war. The American colonies, during the war for their independence, seemed to assume 
that neutrality would not deter continental European governments from furnishing ships, 
arms, and money to the struggling nation. Silas Deane went to France in 1776 with high 
hopes of obtaining direct and substantial aid from the Governments of France, Spain, and 
with the help of the former, from the Netherlands (The Revolutionary Diplomatic Cor- 
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Many of the problems involved in any policy respecting the obligations of 
neutrality arise out of the general question of admission and sojourn of 
belligerent vessels in neutral ports. At all times during the first American 
neutrality, save when the United States had resorted to retaliatory conduct 
against one of the parties to the war, the merchant vessels of all of the bel- 
ligerents were given the same access to American ports as they had enjoyed 
in time of peace. The privileges of belligerent armed vessels are not so simply 
stated. The shelter of American harbors from the dangers of the sea and 
pursuit by enemy was always open to armed vessels of all types and all 
nations, this hospitality including the right to make such repairs as were 
necessary to render the vessel seaworthy, and the right to take on a sufficient 
supply of provisions to carry the vessel to the nearest home port.** Further- 
more, the public armed vessels of all nations were permitted on equal terms 
to put into American ports when seeking entrance ‘‘not under the pressure 
of urgent necessity, but when their comfort or convenience induced them,” 
there to remain as long as they wished.** To this general rule there was one 
exception. Vessels which “shall have made prize’ upon the people or 


respondence of the United States, ed. by F. Wharton. Washington, 1889, I, 371-72, note. 
Deane to Committee of Secret Correspondence, Dec. 1, 1776, ib., II, 209). Perhaps the fact 
that the Governments of France and Spain found it advisable to disguise their assistance to 
the rebels by the illusory Rodrigue Hortalez and Company might be cited as weighty evi- 
dence that these two countries considered the laws of neutrality to forbid more direct aid. 
A more cogent explanation of the effort at evasion may be found in their longstanding fear 
that Great Britain was awaiting only a pretext to launch an offensive against these two con- 
tinental rivals, and the consequent necessity of their obtaining a disguise which would avert 
the catastrophe of an attack at an inopportune moment, yet permit them to thrust a sword 
into the British lion. During the eighteenth century it was common for European nations 
to contract in time of peace to furnish troops to another nation for the prosecution of its fu- 
ture wars. (See, for representative cases, Martens, Recueil de traités, V, 401, 422, 448, 492, 
506, 524, 620; 2b., VI, 245; 2b., VII, 47, 54.) This practice, however, due to the current un- 
derstanding of the relation of previous treaty agreements to the customary obligations of in- 
ternational law, might be explained as not involving a question of neutrality. It was the 
opinion of Francis Wharton that while the aid given to the revolting American colonies by 
France and Spain through Hortalez and Company was “‘on the face of this transaction”’ not 
contrary to international law, in substance it amounted to as much (Revolutionary Diplo- 
matic Correspondence of the U. S., I, 370, 455). With this statement one should compare 
the assertion of Vattel that it is not illegal for a neutral state to make a loan to one belligerent 
while refusing that favor to the enemy, so long as the lending state was impelled in its action 
by its own best interests (Law of Nations, Book III, § 110, p. 270). 

* The proof of this statement is to be found in a comparison of several documents: Art. 
19 of treaty of 1778 between the United States and France, Treaties, ed. Malloy, I, 475; Art. 
17 of the Treaty of Peace and Commerce between the United States and the Netherlands, 
concluded Oct. 8, 1782, ib., II, 1238; Art. 18 of treaty between the United States and Prussia, 
concluded Sept. 10, 1785, b., II, 1482; Jefferson to Hammond, and to Van Berckel, Minister 
from the Netherlands to the United States, Sept. 9, 1793, Am. State Papers, For. Rel., I, 176; 
and number 7 of the instructions to the collectors of customs, Aug. 4, 1793, ib., I, 141. 

; ® Jefferson to Hammond, and to Van Berckel, Sept. 9, 1793, Am. State Papers, For. Rel., 
176, 
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property of France were, according to the Treaty of Amity and Commerce 
between the two republics, to receive shelter in American waters only in 
case of distress, their stay to be no longer than the necessities of the case 
demanded.** This provision was interpreted, however, to exclude only the 
prizes themselves and the armed vessels which brought in with them the 
prizes which they had taken from the French. A vessel which had captured 
French property but had disposed of it before seeking entrance to an Ameri- 
can harbor was permitted to enter without interference.** Consequently 
French armed vessels enjoyed an advantageous status, for the treaty of 1778 
expressly provided that they might bring or send their prizes into American 
ports, there to remain at their pleasure. The treaty granted France 
still another advantage by providing that, whereas French privateers might 
remain at their leisure in American ports and enjoy all the facilities of the 
place, privateers in the service of the enemies of France were to be permitted 
to take on only the provisions necessary to carry them to the nearest port 
of the nation under whose flag they were cruising.**> This favored position 
of French public and private armed vessels ceased after the year 1800. 
The Jay Treaty, which was proclaimed in 1796, provided (1) that in so far 
as was compatible with the existing obligations of the United States, British 
vessels should be free to bring their prizes into American ports, (2) that 
vessels “which shall have made a prize upon the citizens or subjects’’ of 
Great Britain should be denied admission to American ports, and (3) that 
privateers cruising in the service of the enemies of England should be per- 
mitted when in the waters of the United States to take on only enough provi- 
sions to carry them to the nearest home port.** The position of Great 
Britain thus provided for was to be more favorable than that accorded to its 
leading enemy, France, under the treaty of 1778; for the French-American 
agreement carried no provision limiting to shelter in case of distress the 
hospitality which American ports should offer to privateers at war against 
France. So long as the treaty of 1778 was binding, these provisions of the 
Jay Treaty did not come into effect.*7 However, during the years 1798 
and 1799 the United States and its former ally were on the verge of declaring 
war against one another, and Congress, as a blow at France, enacted a 
statute which declared the treaties of 1778 to be no longer binding.** Dur- 
ing the peace negotiations which resulted in the French-American treaty of 
1800 it was decided that the Act of Congress had not terminated the con- 
ventions of 1778, but the American executive seems to have decided that if 


33 Art. 17, Treaties, ed. Malloy, I, 475. 

* Randolph to Fauchet, Sept. 7, 1794, Am. State Papers, For. Rel., I, 601; Randolph to 
Hammond, April 13, 1795, Domestic Letters, VIII, 123; and Randolph to Governor Henry 
Lee of Virginia, May 8, 1795, 2b., VIII, 176. The last mentioned letter is printed in Calendar 
of Virginia State Papers and other Manuscripts (Richmond, 1875-93), VII, 338. 

% Arts. 17, 19 and 22, Treaties, ed. Malloy, I, 474-75. 

% Arts. 24 and 25. Ib., I, 604. 37 Art. 25 of the Jay Treaty so provided. 

38 Act of July 7, 1798, Statutes at Large of U.S., I, 578. 
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the obligations to France were not so interrupted as to allow the provisions 
of the Jay Treaty to come into full force, they were at least sufficiently 
affected to permit British vessels to share on a plane with those of the enemy 
the privileges which the latter had so long enjoyed. Thenceforth the vessels 
of the two nations received equal treatment, neither nation enjoying all of 
the privileges which its treaty specified.®® 

For a year following the proclamation of neutrality the departure of 
belligerent vessels from American harbors was unregulated, but the practice 
of privateers in putting out from port in immediate pursuit of departing 
merchantmen finally made necessary the announcement of a rule. On 
June 18, 1794, the following order was issued: 


When a vessel, whether of war or merchandise, public or private, 
belonging to any belligerent nation, shall depart from the United States 
beyond the jurisdictional line of the United States on the ocean; and a 
vessel of war, whether public or private, belonging to another of the 
belligerent nations, being adverse, shall, at the time of the departure of 
the first-mentioned vessel, be within such jurisdictional line, the last- 
mentioned vessel of war shall not sail beyond such jurisdictional line 
until the expiration of twenty-four hours after the departure of the 
first-mentioned vessel. 

If any vessel of war belonging to a belligerent nation shall sail contrary 
to the foregoing rule, she shall be deemed to have violated the law of 
nations, and the Government of the United States will take measures 
for causing to be destroyed any prize taken by her, and brought within 
the power of the United States. 

This rule shall commence forthwith and shall be notified to all the 
foreign ministers residing near the United States. 


The rule was enforced on at least one occasion.*° 
Perhaps the most trying problem which President Washington faced in 
formulating and maintaining a satisfactory neutrality was the determination 


89 Evidence of the truth of this statement is too elusive to be found in any one or a few 
documents. Compare, however, the fact that the treaty of 1800 between the United States 
and France did not repeat the provisions of Arts. 17, 19 and 22 of the treaty of 1778, with the 
statements in a letter from certain French Ministers to the three envoys of the United States 
who negotiated the later convention. The letter, dated Aug. 25, 1800, is in Am. State 
Papers, For. Rel., II, 335. The convention of 1800 is in Treaties, ed. Malloy, I, 496 ff. 
See also Jefferson to Albert Gallatin, Secretary of Treasury, Aug. 28, 1801, Writings of Jeffer- 
son, ed. Ford, VIII, 86. 

40 This rule is printed in Counter Case of Great Britain before Tribunal at Geneva, 584. 
In the letter to Hammond in which the rule was inclosed, Randolph characterized the rule as 
“being reasonable in itself, and conformable to the law of nations.” 

In 1797 two French cruisers, Medusa and Insurgent, were penned up in the waters at Nor- 
folk by a British vessel. On the complaint of the French Consul-General, the Secretary of 
State, Timothy Pickering, advised the Governor of Virginia to see that the twenty-four hour 
interval rule was observed. The instruction seems to have been fulfilled to the satisfaction 
of all parties concerned, the British vessel putting to sea first. See Thomas Mathews to 
Governor Wood of Virginia, July 10, 1797, and enclosures, Calendar of Virginia State Papers, 
VIII, 439-40; Pickering to Robert Liston, British Minister at Philadelphia, and to Governor 
Wood, June 6, 1797, Domestic Letters, X, 55-56. 
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of a proper attitude toward the fitting out, altering, and repairing of armed 
vessels in American ports. One of the first acts of Genet upon his arrival 
in the United States was to issue letters of marque to enterprising ship 
owners whom he met at Charleston.“* Within a short time he had author- 
ized the French consul to encourage the fitting out of other privateers. In 
a few weeks the consuls at other ports had received instructions to arm any 
vessels which might volunteer for service in the French cause. The Brit- 
ish Minister, George Hammond, was not long in protesting that these acts 
were infringements of American neutrality.“* By May 15th the President 
and his Cabinet had decided that the fitting out of privateers in American 
ports was a practice which the American Government could not tolerate, 
and the French Minister was so informed. Genet was indignant at the 
decision of the executive and urged the Secretary of State to submit the 
question to a reconsideration, giving as his reason for the request that he 
believed that a careful examination of the Treaty of Amity and Commerce 
between the United States and France would reveal that his country had 
been given, by implication, the right to arm its vessels in American waters.“ 
The President and his Cabinet pondered the question at some length, but 
on June 5th a letter was sent to the French Minister informing him that the 
decision was irrevocable. Consequently, the letter continued, the President 
must request not only that no further arming be attempted but that all 
vessels which had already been fitted out in the United States at once 
leave American waters.* Genet showed no disposition to comply with the 
order, but continued to argue that if the President persisted in his determina- 
tion, the treaty of 1778 would become little more than a scrap of paper.“ 


41 Genet brought with him to the United States at least two hundred fifty blank commis- 
sions or letters of marque which he was instructed to give to the commanders of vessels who 
might be willing to enter the service of France. Many of these letters were issued to vessels 
found in the ports of the United States before the American Government turned its attention 
to the practice. Genet to Minister of Foreign Affairs, Oct. 7, 1793, Correspondence of 
French Ministers, ed. Turner (Report Am. Historical Assoc., 1903, II), 253. 

42 Genet to Minister of Foreign Affairs, April 16, 1793, ib., 211. See also M. Minnigerode, 
Jefferson, Friend of France, 1793 (New York, 1928), 208. 

* Letter to Jefferson, May 8, 1793, Counter Case of Great Britain before Tribunal at 
Geneva, 518. 

“ Jefferson to Ternant, May 15, 1793, Am. State Papers, For. Rel., I, 147; and Genet to 
Jefferson, May 27, 1793, ib., I, 149. Ternant was not officially succeeded by Genet as 
French Minister to the United States until May 18th. 

4 7b., I, 150. This letter also advised the French Minister that the distribution of com- 
missions while within the United States was an infringement of American sovereignty which 
the chief executive could not tolerate. Three months later, Sept. 7th, a circular was sent 
out to the various consuls and vice consuls informing them that anyone of them who should 
undertake ‘‘to give commissions within the United States,’ would forfeit his exequatur and 
become liable to prosecution. Jb., 1,175. In Talbot v. Jansen (1796), 3 Dallas, 133, 154, 
1 L. Ed. 540, 549, Justice Paterson stated that a letter of marque issued in the United States 
by a foreign consul would have no validity. 

“ Letters to Jefferson, June 8 and 17, 1793, Am. State Papers, For. Rel., I, 151, 155. 
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News that in various American ports vessels were still in the process of 
equipment convinced the President that active steps should be taken to 
fulfill the promises which had been made to the British Minister. Con- 
sequently, on August 4th, the collectors of customs at the different ports 
were instructed to exercise every precaution to prevent the arming of vessels 
for belligerent service. For their guidance a series of eight rules was 
prepared, setting forth the kinds of activity which were prohibited. Accord- 
ing to these instructions, the “original arming and equipping”’ of vessels 
for belligerent service was deemed unlawful, but belligerent public armed 
ships might make any changes which ‘‘would be of a doubtful nature, as 
being applicable either to commerce or war.” To this rule the exception 
was added that, in keeping with the treaty with France, vessels which had 
brought in prizes taken from France should be permitted to make no 
alterations whatever. Privateers in the service of the enemies of France 
were to make no changes in their status save those which were necessary to 
render the vessel seaworthy. French privateers, on the other hand, were to 
enjoy the same privileges as public armed vessels. Merchant ships, accord- 
ing to these instructions, might make any alterations which could be shown 
to serve a peaceful purpose.*? While none of the rules of August 4th stated 
in so many words that merchant vessels should not arm for defense, an order 
was later added to bar such equipments. About two years later, however, 
this rule was relaxed to permit defensive armament of vessels bound for the 
pirate-infested Caribbean.** 

The distinction between equipments which were ‘‘of a doubtful nature, as 
being applicable either to commerce or war” and those which were clearly of 
a hostile character, was never clearly drawn. That opening new portholes 
and taking on additional cannon were equipments of a hostile nature was 
accepted with little dissent.*° The raising and reinforcement of waste- 
boards preparatory to opening new portholes was, however, in the opinion 
of the executive, of a doubtful nature.°° The exchange within the United 
States of the guns of a vessel for those thought to be less formidable seems 
to have been considered permissible by the Attorney General of Virginia.™! 
Concerning the repairing or replacing of gun carriages there was less agree- 
ment. Judge Thomas Bee, of the South Carolina district, expressed the 
view in two decisions that it was permissible to substitute new carriages 


‘7 Am. State Papers, For. Rel., I, 141. 

‘8 Oliver Wolcott, Secretary of Treasury, to collectors of customs, Oct. 6, 1794, ib., III, 339; 
and April 8, 1797, ib., II, 78. 

49 Judge Thomas Bee, in Moodie v. The Betty Cathcart (1795), Fed. Case 9,742; Secretary 
of War Henry Knox to Governor Lee of Virginia, Aug. 5, 1793, Calendar of Virginia State 
Papers, VI, 472; Wolcott to collectors of customs, Oct. 6, 1794, cited in note 48. 

5° Wolcott to collectors of customs, Oct. 6, 1794, cited in note 48. 

Cf. Willis Wilson, Commandant, City of Norfolk, to Governor Lee, Sept. 19, 1793, 
Calendar of Virginia State Papers, VI, 539; John Hamilton, British consul at Norfolk, to 
Lee, Sept. 20, 1793, ib. VI, 539; and Hamilton to Lee, Sept. 27, 1793, ib., VI. 551. 
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entire for old and rotten ones, but Judge Bushrod Washington, of the 
federal circuit court, Pennsylvania district, declared that so slight an 
alteration as replacing the rotten timber in a carriage was an ‘‘equipment 
solely applicable to war.”’ * The fixing of new stocks for swivels, the instal- 
lation of a new mast, and the procuring of new oars were considered of a 
doubtful nature as being adapted either to commerce or war, and so were 
permissible.** 

The instructions to the collectors of customs were preventive measures, 
adopted to put an end to a type of activity which was believed to be contrary 
to American neutrality. But the British Minister to the United States was 
not satisfied with evidence that the Federal Government would be vigilant 
to prevent future infractions. In a letter of May 8th, protesting for the 
first time against the fitting out of privateers, Hammond expressed an 
opinion that the restoration of all prizes which had been taken by the 
offending privateers would be a proper redress for the injuries to Great 
Britain. ‘The President hoped at first that the British Minister could be 
put aside with the promise in the letter of June 5th that the privateers in 
question would be sent out of American ports.*4 When the proscribed 
vessels lingered in the waters of the United States contrary to his orders, 
and additional illegal equipments were reported,» it became clear that 
justice required more satisfactory reparation to the British ship and cargo 
owners who had suffered the loss of their property. Accordingly, on August 
7th, just three days after the above mentioned instructions to the collectors 
of customs, both the French and British Ministers were informed that the 
American Government would restore to the original owners all belligerent 
vessels which, after June 5th, had been captured and brought into American 
ports by vessels illegally armed in the United States. If any of these 
prizes, brought in between June 5th and August 7th, could not be recovered, 
the American Government would compensate the owners for their losses 
and charge the bill to the government of the captors. Prizes captured and 


5% Judge Bee’s decisions are: Moodie v. The Betty Cathcart (1795), Fed. Case 9,742; and 
Salderondo v. The Nostra Signora del Camino (1795), Fed. Case 12,247. Judge Washing- 
ton’s decision is: U.S. v. Grassin (1811), Fed. Case 15,248. 

53 As to swivels, see Salderondo v. The Nostra Signora del Camino, cited in note 52; as to 
new masts, see Moodie v. The Brothers (1796), Fed. Case 9,743; and as to new oars, see 
Wolcott to collectors of customs, Oct. 6, 1794, Am. State Papers, For. Rel., III, 340. 

‘ Hammond’s letter is in Counter Case of Great Britain before Tribunal at Geneva, 518; 
Jefferson’s letter of June 5th is in Am. State Papers, For. Rel., I, 150. 

5 See Jefferson to Genet, June 17, 1793, ib., I, 154; Jefferson to Morris, Aug. 16, 1793, ib., 
I, 170; Pickering to C. C. Pinckney, Jan. 16, 1797, ib., I, 567; Hammond to Jefferson, July 
10 and Aug. 30, 1793, Counter Case of Great Britain before Tribunal at Geneva, 531, 532; 
and Phineas Bond to Lord Grenville, Aug. 17, 1794, Letters of Phineas Bond, British Consul 
at Philadelphia, to the Foreign Office of Great Britain, 1790-94, ed. by J. F. Jameson, in 
American Historical Association, Annual Report, 1897 (Washington, 1898), 547. Cf. Genet 
to French Minister of Foreign Affairs, Oct. 7, 1793, Correspondence of French Ministers, ed. 
Turner (Report Am. Historical Assoc., 1903, II), 246. 
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brought in prior to June 5th would not be restored because the French 
Government had not been definitely informed until then that equipment was 
prohibited and because the President believed that the American Govern- 
ment had not, up to that time, had an opportunity to stop the illicit practice. 
Compensation would not be made for prizes brought in after August 7th 
because after that date the Federal Government intended to use every means 
in its power to restore the captured vessels. Property captured at any 
time and never brought into the United States could not be restored, of 
course, and the President decided that no compensation would be made 
for it.*6 

In the efforts to restore prizes the executive branch received little assist- 
ance from the judiciary. To the first claimants who demanded restoration 
of their property, the President replied that the proper course for them to 
pursue was a libel in the federal district courts.5” This path proved unavail- 
ing, however, for in the case of Costello v. Bouteille,** Judge Bee, of the 
South Carolina district, decided that he had no jurisdiction to inquire into 
the validity of prizes in the possession of privateers commissioned by a 
nation at peace with the United States. In February, 1794, the Federal 
Supreme Court, in the case of Glass v. Sloop Betsey,**® overruled the argument 
on which the decision was based, holding that the district courts were 
competent to question the validity of any prizes brought into the United 
States. The decision came too late to be of any great aid in the disposition 
of prize property, however, for most of the vessels and cargoes had been 
restored by the executive. Compensation for the property which could 
not be restored seems not to have been adjusted either by the executive or 
the courts, but was left for arrangement by a mixed commission provided 
for in Article 7 of the Jay Treaty of 1794 between the United States and 
Great Britain.®° 

After August 7th, it seems, Genet gave no further direct encouragement to 
the fitting out of vessels. That is not to say, however, that he submitted in 
good grace to the President’s demands. He consistently refused to call 
upon the captains of the proscribed privateers to surrender their prizes, 
and just as steadfastly denied that the French Government was under 
obligation to compensate for the captured property." He did, apparently, 

See Jefferson to Genet, Aug. 7, 1793, Am. State Papers, For. Rel., I, 167; Jefferson to 
Hammond, Counter Case of Great Britain before Tribunal at Geneva, 540; and Jefferson to 
Hammond, Sept. 5, 1793, Am. State Papers, For. Rel., I, 174. Hammond seems to have 
made no protest against the President’s decisions concerning restoration and compensation, 
but he did indicate that he believed a legitimate complaint could be made against the decision 
not to restore or compensate for prizes brought in prior to June 5th. Letter to Randolph, 
May 22, 1794, Counter Case of Great Britain before Tribunal at Geneva, 569. 

5? Jefferson to Hammond, June 13, 1793, Counter Case of Great Britain before Tribunal at 
Geneva, 528; cf. Knox to Governor Lee of Virginia, Aug. 21, 1793, Calendar of Virginia 
State Papers, VI, 491. 58 (1794), Fed. Case 2,504. 

5° (1794), 3 Dallas, 6, 1 L. Ed. 485. 6° Treaties, ed. Malloy, I. 

® Genet to Jefferson, Sept. 14, and Nov. 29, 1793, Am. State Papers, For. Rel., I, 184, 185. 
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withdraw commissions from some of the illegal privateers, and call upon 
others to leave American waters." The commission, headed by M. J. A. J. 
Fauchet, which succeeded Genet at Philadelphia in 1794, continued this work 
by dismantling some of the privateers and removing some of the consuls 
who had been active in fitting them out.** While the Secretary of State 
in his letters of May 15th and June 5th had asserted that any American 
subjects who participated in the illegal equipment of belligerent vessels 


would be brought to ‘“‘condign punishment,” it appears that only one prose- — 


cution (that of Gideon Henfield, described below) was attempted during the 
year 1793. That the federal courts possessed ample jurisdiction over such 
offenses was early established by a charge made to a federal grand jury, 
May 22, 1793, by Chief Justice John Jay.“ By an Act of June 5, 1794, 
Congress provided heavy penalties for the offense of fitting out, or encourag- 
ing the fitting out, of vessels for belligerent use within the United States.© 
Under this statute, at least one conviction was obtained.® 

The vessel which brought Genet to the United States, proceeding late in 
April, 1793, from Charleston to Philadelphia, captured a British vessel, the 
Grange, in Delaware Bay and thereby presented President Washington and 
his Cabinet with another of their most difficult problems.*7 There seems to 
have been from the first no doubt that the prize ought to be delivered up to 
the British owners, and Genet complied with good grace when requested to 
do so.*8 It was only a short time, however, until other vessels were cap- 
tured along the American coast, and demands for restitution were being 
pressed upon the chief executive. The President at first refused to entertain 


* Governor George Clinton of New York to Genet, Nov. 21, 1793, ib., I, 186; and Genet to 
Jefferson, Sept. 14, 1793, ib., I, 184. 

% Cf. Orders of the Committee of Public Safety, Oct. 11, 1793, Correspondence of French 
Ministers, ed. Turner (Report Am. Historical Assoc., 1903, II), 287-88; Instructions to com- 
missioners, ib., 289; Randolph to Washington, March 29, 1794, Domestic Letters, VI, 141; 
Randolph to Fauchet, April 6, 1794, ib., VI, 167; and Randolph to Fauchet, June 30, 1794, 
ib., VII, 8-9. 

* Correspondence of Jay, ed. Johnston, III, 483. Associate Justice James Wilson of the 
Supreme Court made a charge to the same effect at Philadelphia, July 22, 1793. F. Whar- 
ton, State Trials of the United States during the Administrations of Washington and Adams 
(Philadelphia, 1849), 64. The Attorney General, Edmund Randolph, announced the same 
conclusion in an opinion which he gave May 30, 1793. Am. State Papers, For. Rel., I, 152. 
This opinion is not included in the Official Opinions of the Attorneys General of the United 
States. 

% An act in addition to the act for the punishment of certain crimes against the United 
States, Statutes at Large of U. S., I, 381-84. 

* U.S. v. Guinet (1795), 2 Dallas, 321, 1 L. Ed. 398. 

87 Ternant to Minister of Foreign Affairs, May 1, 1793, Correspondence of French Min- 
isters, ed. Turner (Report Am. Historical Assoc., 1903, II), 196-97; and Hammond to Jeffer- 
son, May 2, 1793, and accompanying affidavits, Counter Case of Great Britain before Tri- 
bunal at Geneva, 515-17. 

68 Jefferson to Ternant, May 15, 1793, Am. State Papers, For. Rel., I, 148; and Genet to 
Jefferson, May 27, 1793, ib., I, 150. 
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the claims, asserting that the judiciary was created for the performance of 
just such tasks.*® He received a cruel disappointment, however, when in 
the case of Findlay v. The William,’° Judge Richard Peters, of the Pennsyl- 
vania federal district, denied that he possessed the jurisdiction to interfere 
with property in the possession of a foreign privateer. Painfully the Presi- 
dent took upon himself the burden of satisfying the claimants. The 
problem was not an easy one, for the British Minister was impatient that 
the prizes be restored in short order and the French Minister was slow to 
surrender them. The failure of the French Minister to coéperate was due 
in large measure, no doubt, to the fact that the American Government had 
not definitely stated what it considered to be the outward boundary of its 
marginal waters.”) This difficulty was corrected on November 8, 1793, 
when M. Genet was informed that, while the President did not wish to bind 
any branch of the government except the executive, and it only temporarily, 
he would for the time being announce that ‘‘one sea league, or three geo- 
graphical miles from the sea shores’”’ would be considered the width of the 
territorial belt. All vessels captured within that distance, the President 
must insist, were to be delivered up to the owners.” For the settlement of 
disputed cases the federal district attorney would coéperate with the parties 
concerned in the selection of arbitrators, who would determine the place of 
capture. Upon receiving their report, the Governor of the State would 
make the proper disposition of the vessel. If arbitrators could not be agreed 
upon, the district attorney would collect the relevant evidence and report 
to the President, who would dispose of the case.”* Where the departure or 
destruction of the prize made restoration impossible, compensation would 
be made.“ This compensation, like that promised for the unrestored vessels 
which were taken by the proscribed privateers, was adjusted by the com- 
mission created by Article 7 of the Jay Treaty. 

French vessels, which contributed perhaps all the offenses of this type 
during the first year of American neutrality, seem to have made few captures 
in American waters after 1793. The arrogance of the British navy, on the 
other hand, was increasing. The practice of impressing seamen encouraged 
a lack of respect for the jurisdiction of the United States. By the end of 
1795, however, captures in American waters, so far as the records reveal, 
had practically ceased to occur.” 


® Jefferson to Richard Harrison, attorney for the district of New York, June 12, 1793, 
Writings of Jefferson, ed. Ford, VI, 297; and Jefferson to Hammond, June 13, 1793, ib., 
VI, 298. 70 (1793), Fed. Case 4,790. 

See Jefferson to Washington, Oct. 3, 1793, Writings of Jefferson, ed. Ford, VI, 434. 

” Am. State Papers, For. Rel., I, 183. 

% Jefferson to Hammond, Nov. 8, 1793, Counter Case of Great Britain before Tribunal at 
Geneva, 554-56. % Jefferson to Hammond, June 21, 1794, ib., 582. 

™ The most flagrant case of violation of American waters by the British was the violent 
search of the American packet Peggy for the person and papers of the French Minister Fau- 
chet in the summer of 1795. See the documents in Am. State Papers, For. Rel., I, 662-67. 
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Closely akin to, or a part of, the problem of hostilities in American waters 
was that of using the harbors of the United States as bases for short excur- 
sions along the Atlantic coast. Several offenses of this sort were reported 
during the first two years of neutrality, mostly at the hands of French 
vessels.” By the spring of 1795 British vessels too were playing the game, 
and with such enthusiasm that toleration of the evil was out of the question.”” 
On April 13, 1795, the British Minister was informed that the American 
Government considered it inadmissible for British squadrons to 


Take their station in our waters; in order that they may occasionally 
sally forth as well to harass our allies, as our own citizens. For these 
depredations the President is resolved to demand retribution whereso- 
ever it shall appear, either that the American vessels have been unjustly 
seized, or that American or French vessels have been captured by any 
British ship or fleet, which may have perverted the usual courtesy, of 
permitting the armed vessels of foreign nations to come into our ports, 
into a subserviency to the carrying on of hostile expeditions from thence. 
That squadrons of warlike vessels should be stationary in our ports, 
except when they go into the ocean, in order to ransack the peaceable 
instruments of our external commerce, is repugnant to the conduct due 
to our nationality.”® 


Three days later steps for enforcement were taken, the following letter 
being sent to the Governors of the States: 


As it is contrary to the law of nations that any of the belligerent Pow- 
ers should commit hostility on the waters which are subject to the ex- 
clusive jurisdiction of the United States, so ought not the ships of war, 
belonging to any belligerent Power, to take a station in those waters in 
order to carry on hostile expeditions from thence. 1 do myself the honor, 
therefore, of requesting of your excellency, in the name of the President 
of the United States, that as often as a fleet, squadron, or ship, of any 
belligerent nation, shall clearly and unequivocally use the rivers, or 


7%7On May 31, 1793, Genet wrote to his government that one of his privateers alone had 
brought in eight prizes. Correspondence of French Ministers, ed. Turner (Report Am. 
Historical Assoc., 1903, II), 216. For further and abundant evidence of the use of American 
ports as bases of operations by the French, see Mangourit, French consul at Charleston, to 
Genet, April 24, 1793, The Mangourit Correspondence, ed. by F. J. Turner, in American 
Historical Association, Annual Reports, 1897 (Washington, 1898), 576-77; Thomas Newton, 
Jr., and William Lindsay to Jefferson (?), in Wharton, State Trials of U. S., 50; Hammond to 
Jefferson, June 14, Sept. 4, and Dec. 29, 1793, Counter Case of Great Britain before Tribunal 
at Geneva, 528, 544-45, and 563; Benjamin Moodie, British vice consul at Charleston, to 
Miller, British consul, Nov. 28, 1793, ib., 589; and Christopher Gore, federal attorney for the 
Massachusetts district, to Rufus King, Aug. 1, 1793, The Life and Correspondence of Rufus 
King, ed. by C. R. King (New York, 1894-1900), I, 487-88. 

77 For complaint, see Fauchet to Randolph, Jan. 31, and May 2, 1795, Am. State Papers, 
For. Rel., I, 605, and 609. Cf. Commissioners to Committee of Public Safety, May 6, 1795, 
Correspondence of French Ministers, ed. Turner (Report Am. Historical Assoc., 1903, I), 
684. 
78 Domestic Letters, VIII, 132. Apparently no such letter was sent to the representatives 
of France. 
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other watersof . . . , asa station, in order to carry on hostile expeditions 
from thence, you will cause to be notified to the commander thereof that 
the President deems such conduct to be contrary to the rights of our 
neutrality; and that a demand of retribution will be urged upon their 
Government for prizes which may be made in consequence thereof. 
A standing order to this effect may probably be advantageously placed 
in the hands of some confidential officer of the militia; and I must 
entreat you to instruct him to write by the mail to this Department, 
immediately upon the happening of any case of the kind.”® 


These communications seem to have effected little reform, for both British 
and French vessels continued to lie in wait in American waters for weaker 
vessels belonging to the enemy.®® On several occasions Hammond, the 
British Minister, protested that the President had given no clue which 
would enable a British naval commander to determine what was considered 
an illegal use of American ports as a base of operations.*' The difficulty 
was never met; apparently the President was unable to describe any more 
precisely the nature of the offense which he had in mind. There were few 
cases in which vessels were asked to leave the waters of the United States 
and apparently none in which the promised ‘retribution’? was demanded. 

Another of Genet’s schemes for the realization of a general plan to build 
up a strong privateering service in the western Atlantic, was the adjudication 
of prizes in American ports by French consuls. On the very day the proc- 
lamation of neutrality was issued, the French consul at Charleston, Man- 
gourit, pronounced judgment on the Four Brothers and the Morning Siar, 
prizes which had been captured from the British. Hammond protested 
against the proceedings, of course,® and the Secretary of State, after a brief 
Cabinet consideration, informed the French Minister that the act of the 
consul could not be regarded as of any legal validity. It was furthermore 
expected, Jefferson wrote, that the French Minister would ‘‘interpose 
efficaciously to prevent a repetition of the error.” ** Genet argued in reply 


7? Randolph to governors, Am. State Papers, For. Rel., I, 608. This circular appears, 
under date of April 16, in Domestic Letters, VIII, 138, but a slightly different text, addressed 
to the Governor of Virginia under date of April 15, appears at p. 135. 

8° See Pickering to Monroe, Sept. 14, 1795, Am. State Papers, For. Rel., I, 667; Pickering 
to Adet, June 13, 1796, ib., I, 652; De la Croix, French Minister of Foreign Relations, to 
Monroe, March, 1796, ib., I, 658; Fauchet to Commissioners of Foreign Relations, Oct. 26, 
1795, Correspondence of French Ministers, ed. Turner (Report Am. Historical Assoc., 1903, 
II), 719; Thomas Barclay, British Consul-General in the United States, to Lord Hawkesbury, 
British Secretary of State for Foreign Affairs, July 8, 1801, Selections from the Correspond- 
ence of Thomas Barclay, ed. by G. L. Rives (New York, 1894), 129. 

8! Letters of April 14, 17, and 23, 1795, in Notes of the British Legation, 1 A. The Notes 
are a collection of the communications from the representatives of Great Britain in the 
United States, to the Secretary of State. They are bound but unpaged and are kept in the 
archives of the Department of State at Washington. 

® Letter to Jefferson, May 8, 1793, Counter Case of Great Britain before Tribunal at 
Geneva, 519. 

% Letter of May 15, 1793, Am. State Papers, For. Rel., I, 147. 
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that the privilege of setting up prize courts on American soil had been 
impliedly given to France by the Treaty of Amity and Commerce.“ The 
President seems to have been in some doubt on the point, for in the summer 
of 1793 a series of questions were prepared and submitted to the justices 
of the Supreme Court for advisory opinions, and in the group were queries 
whether either treaties or the law of nations authorized the French Republic, 
“as of right, to erect courts within the jurisdiction of the United States for 
the trial and condemnation of prizes made by armed vessels in her service.” ® 
The refusal of the justices to deliver any advisory opinions deprived the 
President of the aid he had hoped for,®* but by September he had reached a 
definite conclusion on the point. On the seventh of that month he sent out 
to the French consuls and vice consuls a circular letter warning them that 
if they persisted in certain acts, particularly assuming to act as courts of 
prize, the exequatur of the offending consul or vice consul would be revoked.* 

Although the justices of the Supreme Court refused to make any state- 
ment which could be regarded as a formal advisory opinion, they took the 
first case which offered a pretext as an opportunity to respond to the Presi- 
dent’s request. Glass v. Sloop Betsey, mentioned above,** involved the 
question whether or not the district court had jurisdiction over a libel 
entered by American citizens and neutral aliens against a prize which 
had been taken from them and brought into port by a French privateer. 
The court requested that the counsel argue also the question as to whether 
or not French consuls might exercise prize jurisdiction in the United States. 
When the attorneys refused to give attention to the point on the ground 
that it was not relevant to the case before the court, the judges took the 
matter under consideration, nevertheless, and announced in their opinion: 


And the said supreme court being further of opinion, that no foreign 
Power can, of right, institute or erect any court of judicature, of any 
kind, within the jurisdiction of the United States but only such as may 
be warranted by, and be in pursuance of, treaties, it is therefore decreed 
and adjudged that the admiralty jurisdiction, which has been exercised 
in the United Sta+es by the consuls of France, not being so warranted, 
is not of right.89 


The opinion was too late to be of assistance to the executive, however, for 
the circular of September 7, 1793, had settled the question. There seems 
to have been not more than one instance of the condemnation of a prize 
by a consul after that date.*° 


* To Jefferson, May 27, 1793, ib., I, 149. 

% Writings of Jefferson, ed. Ford, VI, 353-54, note. 

* Chief Justice Jay and associate justices to Washington, Aug. 8, 1793, Correspondence of 
Jay, ed. Johnston, III, 488. 87 Am. State Papers, For. Rel., I, 175. 

88 Cited in note 59. 893 Dallas, 6, 16, 1 L. Ed. 485. 

%° It seems probable that a prize which was brought into Charleston in 1796 by the French 
privateer, Leo, was condemned by the French consul at that port. There appears to be no 
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The reason for conferring prize jurisdiction upon French consuls was, of 
course, to facilitate the sale of prizes in American ports. This, Genet 
argued, was another privilege impliedly granted to the French nation by 
the Treaty of Amity and Commerce.** While the President steadfastly 
refused to admit that the treaty conferred any such right, he was unable to 
decide what the international law of neutrality prescribed on the point. 
Troubled by this doubt, he concluded not to interfere with the disposition 
of captured property but to leave the matter to be regulated by Congress.” 
The bill to provide a general neutrality law which was introduced in the 
session of Congress beginning in December, 1793, carried a provision making 
the sale of prizes illegal, but the section was struck out by the House of 
Representatives.** Asa consequence French privateers continued to market 
their spoil in the United States. The Jay Treaty complicated the problem, 
however, by providing in Article 24 that it should be unlawful for any 
privateers in the service of the enemies of Great Britain to sell “‘what they 
have taken”’ or “‘in any manner to exchange the same”’ in the ports of the 
United States.“ Since another article of this convention provided that 
nothing in the treaty should be construed to operate contrary to an existing 
obligation of the United States toward another country, it became important 
to determine once for all whether the treaty of 1778 with France implied that 
the latter country could sell its prize goods in the United States. After 
some diplomatic interchange, the President decided in the negative and 
issued orders to the collectors of customs instructing them to forbid ‘‘entry”’ 
to property captured by French privateers.” Thenceforth French private 
armed vessels were forbidden the privilege of selling the prizes which they 
had taken from the British. Public armed ships, however, could continue 
to dispose of their captures. And in spite of the fact that the Jay Treaty 
promised that privateers at enmity with England should sell none of the 
property which they had taken, these vessels were permitted to sell prop- 
erty which they had captured from any nation other than Great Britain.” 

The fitting out of privateers in American ports carried with it the recruit- 
ing of American citizens and domiciled aliens, as officers and crews of the 
newly armed vessels. The President, immediately after the first protest 
by the British Minister,*” decided that the practice was a reprehensible one 


evidence that the exequatur was withdrawn from the offending consul. Adet to Pickering, 
Oct. 12, 1796, Am. State Papers, For. Rel., I, 654; Pickering to Adet, Nov. 15, 1796, ib., I, 
655. "To Jefferson, May 27, 1793, ib., I, 149. 

® Randolph to Hammond, June 2, 1794, ib., I, 465; See also the message of President 
Washington to Congress, Dec. 3, 1793, Messages and Papers of the Presidents, I, 139; and 
remarks of Mr. Samuel Smith in the House of Representatives, May 11, 1796, Annals of 
Congress, 4th Cong., Ist Sess., 1346. 

%® Annals of Congress, 3d Cong., Ist Sess., 68, 745-57. % Treaties, ed. Malloy, I, 604. 

% June 30, 1796, Am. State Papers, For. Rel., III, 340. 

%* Pickering to Adet, July 19, and Nov. 15, 1796, ib., I, 653, and 655. 

” May 8, 1793, Counter Case of Great Britain before Tribunal at Geneva, 518. 
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and informed the representatives of both France and Great Britain that the 
American Government would condemn “‘in the highest degree the conduct 
of any of our citizens, who may personally engage in committing hostilities 
at sea against any of the nations, parties to the present war, and will exert 
all the means with which the laws and constitution have armed them to 
discover such as offend herein and bring them to condign punishment.” % 
The first case to come before the judiciary was a prosecution in the federal 
circuit court at Philadelphia of one Gideon Henfield who had been on board 
the privateer Citizen Genet at the time it captured the British vessel William, 
early in May, 1793. The trial proved to be a battle of counsel. Genet 
bore the cost of the best lawyers who could be obtained for the defense.* 
The Attorney General of the United States, Edmund Randolph, appeared 
for the prosecution. Early in August the case went to the jury. Three 
judges, James Wilson and James Iredell, of the Federal Supreme Court, 
and Richard Peters, of the Pennsylvania federal district court, charged the 
twelve men that “It is the joint and unanimous opinion of the Court, that 
the United States, being in a state of neutrality relative to the present war, 
the acts of hostility committed by Gideon Henfield are an offense against 
the country and punishable by its laws.’”’ If Henfield’s only hope for ac- 
quittal had depended upon the insufficiency of the evidence he would 
doubtless have pleaded guilty. There was, it appears, not the slightest 
doubt that he had committed the acts charged. Yet the jury found him 
not guilty.'°° Although greatly disappointed at this disregard for the law, 
the executive announced that this failure would not deter the government 
from further prosecutions.!™ 


While the indictment and trial of Henfield were in process, another of 
Genet’s cherished plans was working itself out at some distance from the 
capital. A three-fold expedition for the invasion of Spanish territory in 
North America was under way. George Rogers Clark was in Kentucky 
preparing an armed force to open the Mississippi to New Orleans; William 
Tate was in South Carolina organizing a company to join Clark at a lower 
point on the Mississippi; and Samuel Hammond was collecting volunteers 
in Georgia to proceed to an attack on St. Augustine. The success of the 
scheme depended to no small part upon the money and an armed ship or 
two which Genet was to furnish. At the crucial moment he was unable to 


% May 15, 1793, ib., 520, and Am. State Papers, For. Rel., I, 147. 

* Letter from Jefferson to Madison, Aug. 11 (?), 1793, in J. C. Hamilton, History of the 
Republic of the United States as traced in the writings of Alexander Hamilton and his co- 
temporaries (New York, 1857-60), V, 345. This letter appears to be in none of the pub- 
lished collections of Jefferson’s writings. 

100 The case is reported at length in Wharton, State Trials of U. S., and in briefer form as 
Henfield’s Case, Fed. Case 6,360. 

101 See Wharton, op. cit., 1-2, and 89; and M. D. Conway, Omitted Chapters of History 
Disclosed in the Life and Papers of Edmund Randolph (New York, 1889), 183. 
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meet his part of the agreement !* and the Southeastern units dispersed, an 
investigation by the Legislature of South Carolina and the promise of prose- 
cutions doubtless accelerating the decision to do so.!% The western band, 
under Clark, was more tenacious, for the desire to see an open Mississippi 
was real. By early spring of 1794, however, this project was abandoned 
also, federal troops having been concentrated at a point on the Ohio to 
interrupt the progress of the party.'™ 

From the first the President and his advisors agreed that the organization 
of armed expeditions in the United States for the invasion of territory at 
peace with the American people was contrary to neutrality. As early as 
March, 1793, it was decided in a Cabinet meeting that an armed force 
should “issue against the expeditions understood to be prepared in Kentucky 
for the invasion of the Spanish dominions,” !® and the following summer 
Jefferson informed the French Minister that hanging would be the fate of 
any American citizens who might take part in the expedition.'% In August 
and on subsequent occasions the Governor of Kentucky was urged to inter- 
pose by force to prevent the success of Clark’s campaign.' The proclama- 
tion which was promised in March, 1793, did not issue at that time, but on 
March 24, 1794, both American citizens and aliens were enjoined to take 
no part in any project for the invasion of territory at peace with the United 
States.!°8 Less than three months later Congress provided heavy penalties 
for the offense of enlisting while within the United States, or going outside 
the United States with intent to enlist, in the service of any foreign prince 
or state.!° 

Although lack of money, disapproval of the schemes by the French 
Government, and the opposition of the Federal Government interrupted the 
projects of 1793, hope of the successful invasion of Spanish territory was 

102 Commissioners to Minister of Foreign Affairs, May 20, 1794, Correspondence of French 
Ministers, ed. Turner (Report Am. Historical Assoc., 1903, II), 345. Cf. Mangourit to 
Genet, Nov. 3, 1793, and Feb. 27, 1794, Mangourit Correspondence, ed. Turner (Report Am. 
Historical Assoc., 1897), 603, and 621; and Mangourit to Fauchet, March 31, 1794, ib., 648. 

108 Report and Resolution of the South Carolina House of Representatives, Dec. 6, 1793, 
Am. State Papers, For. Rel., I, 309; Proclamation of the Governor of South Carolina, Dec. 
9, 1793, ib., I, 310. 

10 See General Anthony Wayne to Governor Isaac Shelby of Kentucky, Jan. 6, 1794, 
Knox to Governor St. Clair of the Northwest Territory, Nov. 9, 1793, and Knox to Wayne, 
March 31, 1794, ib., I, 458. Professor C. R. Fish states that, by occupying a strategic posi- 
tion on the Ohio, Wayne divided Clark’s forces and brought about their disruption. Amer- 
ican Diplomacy (New York, 1915), 105. 

A valuable source of information for the study of these western expeditions is Correspond- 
ence of Clark and Genet, ed. by Historical Manuscripts Commission, in American Historical 
Association, Annual Report, 1903, II (Washington, 1904). 

1% Cabinet opinion, March 10, 1793, Writings of Jefferson, ed. Ford, VI, 198. 

1% Anas, ib., I, 235-37. 

107 Jefferson to Governor Isaac Shelby, Aug. 29, and Nov. 6, 1793, Am. State Papers, For. 
Rel., I, 455. 108 Messages and Papers of the Presidents, I, 157-58. 

1 Act of June 5, 1794, Statutes at Large of U. 8., I, 381. 
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not entirely abandoned. In 1794 rumors began to float about that General 
Elisha Clarke was preparing an expedition in Georgia to march upon New 
Orleans.""° Although the Secretary of State denied the truth of the allega- 
tions, he was not able to allay the fears of the Spanish Commissioners at 
Philadelphia. Their apprehensions increased and by 1797 they were charg- 
ing that a unit was preparing in Canada to codperate with Clarke in the 
reduction of Spanish power in America." While the President refused to 
give any credit to the rumors, he did, through the Secretary of State, assure 
the Spanish Government that the United States would ‘‘adopt and pursue 
those measures which shall appear proper and expedient” to “‘maintain the 
rights of their neutral situation.’ "2 He also informed the British Minister, 
Robert Liston, that the American Government could permit neither belliger- 
ent to ‘‘march troops through the territory of the United States to attack the 
other.” "8 The clear record maintained by President Washington in 
respect to the formation of expeditions was marred during the presidency 
of Jefferson when General Francisco de Miranda was permitted to prepare 
in New York City a filibustering expedition against Spanish territory in 
South America." 


110 See Randolph to Jaudenes, Spanish Commissioner to the United States, Dec. 6, 1794, 
Domestic Letters, VIII, 1. 

11 Don Carlos Martinez de Yrujo, Spanish Minister to the United States, to Pickering, 
March 2, 1797, Am. State Papers, For. Rel., II, 68. 

12 Letter of March 11, 1797, 2b., II, 68. 

u3 Letter of April 28, 1797, ib., II, 69. The federal attorney for the Georgia district, 
Charles Jackson, was instructed to investigate the activities of Clark, and, if he should dis- 
cover any “designs to violate our neutral duties,’ to take ‘‘the most proper and effectual 
measures for frustrating such designs; and if the same shall be manifested by any overt acts, 
to cause the offenders to be arrested and secured, that they may be brought to condign pun- 
ishment,”’ the state and federal militia to be at his call if necessary. Letter of April 27, 
1797, ib., II, 71. See also the letter sent by Pickering to the Governors of North Carolina, 
South Carolina, Tennessee and Georgia, Aug. 3, 1797, Domestic Letters, X, 104-05, and to 
the federal attorneys in the same states, Aug. 3, 1797, ib., X, 105-07. 

114 Perhaps the most that was done to dissuade the filibuster was a statement of Madison, 
Secretary of State, that inasmuch as the United States was “‘in amity with Spain and neutral 
in the war,” it could lend no assistance to the project, this assertion being accompanied by a 
warning to the Spaniard that he must not run foul of the Act of June 5, 1794, prohibiting the 
organization of hostile expeditions on American soil. Related in a letter of Madison to John 
Armstrong, American Minister to Spain, March 15, 1806, Writings of Madison, ed. Hunt, 
VII, 202. This was lip service to American neutrality, perhaps, but little more, and the 
record of President Jefferson and his Cabinet is hardly relieved by the admission, once 
Miranda and his cohorts were well out to sea, that their departure was an affront to the neu- 
tral obligations of the United States. See the letter from Madison to the French Minister, 
Turreau, Feb. 10, 1806, quoted in part in W. S. Robertson, Francisco de Miranda and the 
Revolutionizing of Spanish America, in American Historical Association, Annual Report, 
1907, I (Washington, 1908), 372, note a. Samuel Ogden and Colonel William S. Smith, 
citizens of the United States who had aided in raising troops and military equipment for 
Miranda, were tried before the federal circuit court at New York for violation of the Act of 
June 5, 1794, but, due largely no doubt, to the popular belief that the President and his 
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The American policy in respect to commerce in contraband of war on the 
part of American subjects was expressed in the proclamation of April 22, 
1793. Persons engaged in contraband trade with one of the parties to the 
war would have to suffer the “punishment or forfeiture” prescribed by 
international law if they should fail to elude the vigilance of the other bel- 
ligerent. The British Minister on one occasion suggested that the President 
probably would find it desirable to issue an order preventing altogether all 
commerce in contraband goods,' but President Washington insisted that 
the regular trade of American subjects in articles of a nature adapted to 
military use would not be interrupted. The law of nations, the Secretary 
of State wrote, made no further demand upon a neutral government than 
that it acquiesce in the efforts of the belligerents to prevent the traffic.'® 
Some three years later the French Minister to the United States, M. P. A. 
Adet, protested against the purchase in the United States of horses and food 
for the use of the British army,!” but he, like Hammond, was met by the 
reply that the United States was under no obligation to interfere in the 
business." This policy was never departed from save when a general 
non-intercourse or embargo act cut off all commerce. 

In spite of repeated complaints by British, French, and Spanish repre- 
sentatives that their governments were not receiving from the United States 
the treatment to which they were entitled by the rules of international law, 
there is some evidence that, during the early years of the war at least, the 
belligerent governments were well pleased with President Washington’s 
administration. In the summer of 1796, John Quincy Adams wrote to his 
father that he had received “again and again the strongest assurances from 
members of their [the French] government and persons connected with it, 
that they were fully satisfied with our neutrality, and do not wish us to 
depart from it.” "® Hammond, the British Minister to the United States, 
more than once during the first years of the war expressed satisfaction with 
the administration of neutrality. In a letter of July 23, 1794, to Randolph, 
he asserted his conviction that the United States possessed a “‘love of peace 

. strengthened by the consciousness of an honor, which in the observance 
of impartiality, has never been surpassed by any nation upon earth.”’ !2° 


Cabinet were in sympathy with the expedition, the men were acquitted. See Robertson, 
op. cit., 374. The trial is reported in four cases, U. S. v. Smith and U. 8S. v. Ogden (1806), 
Fed. Cases 16, 341a to 16, 342b. 

48 Hammond to Jefferson, May 8, 1793, Counter Case of Great Britain before Tribunal 
at Geneva, 519. 

46 Jefferson to Hammond, May 15, 1793, ib., 520, or Writings of Jefferson, ed. Ford, VI, 
252-53. 17 To Pickering, Jan. 12, 1796, Am. State Papers, For. Rel., I, 645. 

48 Letter of Jan. 20, 1796, ib., I, 645-46. Pickering’s reply was based on an opinion issued 
the same day by the Attorney General. Opinions of Attorneys General of U. S., I, 61. 

4° The Writings of John Quincy Adams, ed. by W. C. Ford (New York, 1913-17), II, 4-5. 
_ #° Domestic Letters, VII, 89. See also the statement as to Hammond’s respect for Amer- 
ican neutrality in W. K. Woolery, The Relation of Thomas Jefferson to American Foreign 
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Officials of the American Government were quite willing to acquiesce in 
compliments upon the sincerity and effectiveness of American neutral 
policy. In the fall of 1794 Randolph wrote to the Spanish Commissioner, 
Jaudenes: 


But I must at the same time be permitted to declare my perfect persua- 
sion that the Government of the United States has not failed upon any 
of those occasions, in performing whatever was incumbent upon a neu- 
tral nation. If it has been deficient, I entreat you to tell me, where and 
when. I undertake to probe the charge to the bottom, as soon, as the 
instances shall be specified. 

This much I have said from a proud consciousness, which I love to 
indulge, that the character of the Executive is sullied by no evasion or 
infraction of neutrality.’ 


In 1807 President Jefferson announced that the United States “have ob- 
served with good faith the neutrality they assumed, and they believe that 
no instance of a departure from its duties can be justly imputed to them by 
any nation.”’ 

The pride which these men took in their own handiwork seems not un- 
justified. While many writers have heaped high praise upon the neutral 
system which has been examined in these pages, apparently no one, who 
was not a partisan in the controversies of the time, has found anything 
to condemn in the policy. Canning’s statement that “If I wished for 
a guide in a system of Neutrality, I should take that laid down by America 
in the days of the presidency of Washington and the secretaryship of Jeffer- 
son,’ has been widely quoted."* Some writers have stated that the policy 
adopted and enforced by President Washington and his Cabinet was the 
first instance of a neutrality which possessed the characteristics of modern 
neutral practice. That the neutral policy of the United States is worthy 
of high praise can hardly be denied. That it deserves to be recognized 
as the first neutrality to maintain so high a standard can be established only 
by proof that the neutrality edicts which were issued from 1778 to 1779 
by the Italian States were not enforced. If those codes were carried 
out in such a manner as their language promised, there seems little choice 
but to admit that President Washington’s neutral policy possessed few fea- 
tures not anticipated by those countries.“ W. E. Hall, who seems to have 


Policy, 1783-93 (Baltimore, 1927. Series 45 of Johns Hopkins University Studies in His- 
torical and Political Science), 114. 

121 Domestic Letters, VII, 344-45. 

12 A proclamation, July 2, 1807, Am. State Papers, For. Rel., III, 23, or Messages and 
Papers of the Presidents, I, 422. 

#3 Quoted in R. Phillimore, Commentaries upon International Law (3d ed. London, 
1879-89), III, §CXLVII, p. 242. 

1% Hershey states: ““The theory of neutral rights and obligations was formulated by 
Bynkershoek, Galiani, Hiibner, De Martens, and Vattel in the eighteenth century, but it was 
first put into actual practice by the United States during the Washington administration.” 
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given more attention than any other modern writer to the Italian codes, 
pays the following high tribute to the statesmanship of President Washing- 
ton and his cabinet: 


The policy of the United States in 1793 constitutes an epoch in the 
development of the usages of neutrality. There can be no doubt that 
it was intended and believed to give effect to the obligations then 
incumbent upon neutrals. But it represented by far the most advanced 
existing opinions as to what those obligations were; and in some points 
it even went further than authoritative international custom has up to 
the present time advanced. In the main however it is identical with 
the standard of conduct which is now adopted by the community of 
nations.” 


The Essentials of International Public Law and Organization (Rev. ed. New York, 1927), 
665-66. Mr. Coleman Phillipson makes a very similar statement in his International Law 
and the Great War (London, 1915), 263. Oppenheim says that the attitude of the United 
States toward neutrality from 1793 to 1818 was the ‘‘most prominent and influential factor” 
in the ‘development of the rules of neutrality during the nineteenth century.”’ He lists 
three other factors, but nowhere even mentions the Italian codes. International Law (4th 
ed. by A. D. MeNair, London, 1926), II, 462. For other examples of high praise by com- 
petent observers, see: P. C. Jessup, American Neutrality and International Police (Boston, 
1928. Vol. 7, no. 3 of World Peace Foundation Pamphlets), 7; W. G. G. V. V. Harcourt, 
Letters by Historicus on Some Questions of International Law (London, 1863), pp. xi-xiii; 
L. B. Evans, Leading Cases on International Law (2d. ed. Chicago, 1922), 785; G. Bemis, 
American Neutrality: Its Honorable Past, Its Expedient Future (Boston, 1866), 27; and 
C. G. Fenwick, The Neutrality Laws of the United States (Washington, 1913), 27-28. The 
latter writer seems to refer to the Italian codes as “‘temporary.” It is interesting to note 
that by an edict of March 1, 1795, the Grand Duke of Tuscany announced the intention 
“to observe scrupulously the law of neutrality published by his august father, in the month 
of August, 1778 as the fundamental law of the grand-duchy.” Martens, Recueil de traités, 
VI, 8. 

2 International Law, 707. Jessup, referring to this paragraph by Hall, calls attention to 
the fact that Hall’s well known bias against the United States gives more weight to his praise. 
Op. cit., p. 7, note 2. 


= 


DETERMINATION OF ENEMY CHARACTER OF CORPORATIONS 


By A. NorEM 
I. THE SEPARATE ENTITY THEORY 


Much controversy has raged for a long period of time over the precise 
nature of what Wormser refers to as the “‘anatomy” of a corporation. 
Wormser himself defines a corporation as a ‘‘group of one or more persons 
authorized by sovereign authority to act as a unit and a personality in the 
eye of the law.”! The definition indicates, on the one hand, that the act 
of incorporation creates a new person or entity, on the other that this new 
entity is in fact composite, made up of one or more pre-existing entities. 
The question arises, at what times will the court regard the corporate entity, 
and at what times will it look to the real persons who compose it?? A key 
to the solution of the problem is offered by Lord Mansfield. ‘‘A fiction of 
law shall never be contradicted so as to defeat the end for which it was 
invented, but for every other purpose it may be contradicted.”’* By the 
separate entity theory is meant that a corporation is to be regarded as an 
entity separate and apart from its corporators and that it is to be treated 
like any other independent person. That this is the theory of corporations 


generally accepted by the courts need hardly be proved. It will only be 
noted that the ruling English case on the subject is that of Salomon and 
Co. v. Salomon.‘ In his opinion in that case Lord Halsbury said: ‘‘Once 
the company is legally incorporated it must be treated like any other inde- 
pendent person.” 

II. THE JANSON V. DRIEFONTEIN CASE 


The circumstances under which a corporation may acquire enemy char- 
acter were first seriously considered in the Janson v. Driefontein case.5 The 
Driefontein Consolidated Mines were incorporated under the laws of the 
South African Republic for the purpose of working mines there. Most of 
the shareholders were subjects of the British King. On August 1, 1899, 
the company took out an insurance policy at Lloyd’s for the protection of 


1 Wormser, I. Maurice, Disregard of the Corporate Fiction and allied Corporate Problems, 
New York, 1927, p. 7. 2 On this point see 10 Minnesota Law Review, 598. 

3 Mostyn v. Fabrigas, (1794) Cowper, 161,177. In Morris v. Pugh, (1790) 3 Burrow, 1241, 
1243, Lord Mansfield also says: “‘ But fictions of law hold only in respect of the ends and pur- 
poses for which they were invented; when they are urged to an intent and purpose not 
within the reason and policy of the fiction, the other party may show the truth.” In John- 
son v. Smith, (1790) 2 Burrow, 950, 962, he says: “‘But the court would not endure that 4 
mere form, or fiction of law, introduced for the sake of justice, should work a wrong, con- 
trary to the real truth and substance of the thing.”’ See also Wormeer, op. cit., p. 10. 

* (1897) A. C. 22; 66 L. J. Ch. Div. 35. 5 (1902) A. C. 484. 
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a quantity of gold about to be shipped to London. Among other things, 
the gold was protected against “‘arrests, restraints, and detainments of all 
kings, princes and peoples.”’ The gold was seized by the South African 
Government October 2nd. On October 11th war broke out. The insur- 
ance company refused to pay the policy on the ground that the situation on 
October 2nd was equivalent to a state of war. It also contended that, as 
the corporation had been created under the laws of the South African 
Republic, it was a subject of that state and was therefore an enemy. Pay- 
ment on the policy would therefore constitute a violation of the laws on 
trading with the enemy. 

The court decided that threatened, anticipated, or imminent war was 
not war at all, but peace. Five judges wrote opinions in the case. Each 
judge recognized that with no war there could be no enemy. The question 
whether or not a corporation’ assumed enemy character because of its in- 
corporation in an enemy country did not properly come before the court. 
Each of the five judges did nevertheless raise the question. Each stated 
clearly that a cogporation was the subject of the state of its incorporation, 
and inferred as a result that if the state became an enemy, the corporation 
also assumed enemy character. The nationality or character of the share- 
holders was immaterial in determining the character of the corporation. 

“IT do not think,” said Lord MacNaghten, “it can be entitled to any 
exceptional favor or to any peculiar indulgence by reason of the fact, if it 
be a fact, that the bulk of its shareholders were of European nationality. 
If all its members had been subjects of the British Crown, the corporation 
itself would have been none thie less a foreign corporation and none the less 
in regard to this country an alien.” ‘‘I think it must be taken,” said Lord 
Davey, ‘‘that the respondent company was technically an alien, and be- 
came, on the breaking out of hostilities between this country and the South 
African Republic, an alien enemy.” ‘The plaintiff,” said Lord Brampton, 
“is a company incorporat®l under the laws of the South African Republic 
for the purpose of working gold mines therein. The majority of its share- 
holders are subjects of the United Kingdom. . . . The company clearly 
must be treated as a subject of the Republic, notwithstanding the nationality 
of its shareholders.” ‘‘That this company was a Transvaal subject, and 
that the character of its shareholders is immaterial ... ” said Lord 
Robertson. 

Lord Lindley said: er 

The company was incorporated and registered according to the 
laws of the Trarsvaal, and it carried on business there . . . For all 
purposes material for the determination of the present appeal the 
company must, in my opinion, be regarded as a company resident and 
carrying on business in the Transvaal although not exclusively there. 
It was subject to the laws of that country. When war broke out the 


company became an alien enemy of this country. If it becomes 
material to attribute nationality to the company it would, in my 
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opinion, be correct to say that the company was a Transvaal company 
and a subject of the ‘Transvaal Government, although most of its 
shareholders were foreigners resident elsewhere and subjects of other 
countries. 


The judges were unanimously of the opinion that a corporation was 
enemy if incorporated in an enemy country, and that the character or 
residence of its shareholders in no way affected the character of the corpora- 
tion. It seems that this was the only case in which the enemy character of 
corporations was involved to come before the courts in either England or 
America before the outbreak of the World War. 


III. ROYAL PROCLAMATIONS 


When war broke out in August, 1914, the British Government sought to 
regulate trade with the enemy by means of royal proclamations. Trading 
with the Enemy Proclamation No. 2, dated September 9, 1914,’ contained 
one sentence with regard to corporations. It read: “‘In the case of in- 
corporated bodies, enemy character attaches only to those incorporated in 
an enemy country.” This proclamation, as well as any others which might 
follow, were given the force of law by an Act of Parliament September 18, 
1914.8 The effect of the proclamation was to affirm the dicta of the judges 
in the Janson case. A corporation could become enemy by one means 
only,® by incorporation in an enemy country. The principle was tested in 
the case of Amorduct Manufacturing Co. v. Defries & Co.” 

The Amorduct Manufacturing Co. had been incorporated in England 
in 1906. Its head office was in London and its factory in Birmingham. 
380 of the shares of the corporation were owned by a naturalized German 
resident in England. Almost all of the remaining shares, 1,435, in number, 
were owned by Germans resident in Germany. ‘The corporation brought 
suit against the defendants for £1. 10s. for goods sold and delivered. It 
was not disputed at the trial that the goods had been delivered or that the 
amount sued for was due. The only question involved was whether, due 
to the composition of the company, it was entitled to sue during the war. 

6 A good discussion of these proclamations is to be found in Central India Mining Co. v. 
Société Coloniale Anversoise, (1920) 1 K. B. 753. 

7 The proclamation is to be found in Copies of Proclamations, Orders in Council and 
Documents Relating to the European War, Compiled by the Department of the Secretary of 
State of Canada, Ottawa, 1915, p. 88. 

8 ‘For the purposes of this Act a person shall be deemed to have traded with the enemy if 
he has entered into any transaction or done any act which was, at the time of transaction or 
act, prohibited by or under any proclamation issued by His Majesty dealing with trading 
with the enemy for the time being in force, or which at common law or by statue constitutes 
an offense of trading with the enemy: 

“Provided that any transaction or act permitted by or under any such proclamation shall 
not be deemed trading with the enemy.” 4 & 5 George V, Ch. 87. 

* “The word ‘only’ is emphatic and exclusive.” Société Belge des Mines d’ Aljustrel v. 
Anglo-Belgian Agency, (1915) 2 Ch. 409, 420. 10 (1915) 84 L. J. K. B. 586. 
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The court cited the Janson v. Driefontein case and the Trading with the 
Enemy Proclamation No. 2, and decided that the corporation did have the 
power to sue. ‘‘ When once a company is registered according to English 
law,” said Justice Horridge, “‘it becomes resident in this country, and does 
not become an alien enemy incapable of suing because it may have one 
member who would be precluded from doing so on the ground that he was 
an alien enemy.” “The effect of incorporating this company under 
English law,” said Justice Rowlatt, ‘‘is to create a British and not a foreign 
person. That I think is decisive of the case.” 

In the early months of the war the armies of Germany overran much of 
the territory of Belgium and France. The proclamation of September 9, 
1914, was found to be inadequate in that it made no provision for territory 
under enemy control. A proclamation dated February 16, 1915," was 
issued to remedy the situation. This proclamation provided: ‘The 
proclamations for the time being in force relating to trading with the enemy 
shall apply to territory in friendly occupation as they apply to our territory, 
and to territory in hostile occupation as they apply to an enemy country.” 
As far as corporations were concerned, this appeared to mean that a corpora- 
tion organized in territory in hostile occupation was an enemy corporation.” 
This raised the question, is a corporation incorporated in a particular place, 
or under the laws of a particular country? Would a corporation which 
had been incorporated with its headquarters at Antwerp, for instance, be 
looked upon as having been organized in territory under enemy control 
and therefore have acquired enemy character? Or would it be looked 
upon as having been created under the laws of Belgium, and therefore 
entitled to treatment as a friend? A test case was soon brought before 
the courts. 

The Société Anonyme Belge des Mines d’ Aljustrel * had been incorporated 
in Belgium with headquarters at Antwerp, which now was under enemy 
control. When war broke out three directors moved to London with the 
papers of the company. On July 26, 1915, it drew a check for £100 on 
the Anglo-Belgian agency payable to itself. The agency refused payment 
on the ground that the Société was an enemy corporation. The courts 
proceeded with haste to try the case. The check was drawn July 26th. 
The trial court rendered verdict July 29th, and the Court of Appeal on 


4 Copies of Proclamations, Orders in Council and Documents Relating to the European 
War, Second Supplement, p. 734. 

2 “The framers of the proclamation seem not to have thought out the bearing of this on 
incorporated companies. These are not incorporated in a particular place, but under the 
laws of a particular country; and if only part of a country is occupied by the enemy, it was 
argued that there was no reason to treat a company as incorporated in that part, or in the 
part free from enemy occupation. It was incorporated under the laws of the whole country, 
part of which was not occupied by the enemy.’”’ Central India Mining Co. v. Société Colon- 
tale Anversoise, (1920) 1 K. B. 753, 769. 

18 Société Anonyme Belge des Mines d’ Aljustrel v. Anglo-Belgian Agency, (1915) 2 Ch. 409. 
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July 30th. The trial court found that, as the Société had been incorporated 
at Antwerp, then under enemy control, it was enemy according to the 
proclamation of February 16th.“ The Court of Appeal reversed the 
decision on the ground that a corporation was not incorporated in a particular 
place, but under the laws of a particular country. Although Antwerp 
was under enemy control, the whole of Belgium was not, but was still an 
independent country. 

As a result of the decision of the court in the Société case," a new procla- 
mation appeared dated September 14, 1915.1” This proclamation provided: 


For the purposes of the proclamations for the time being in force 
relating to Trading with the Enemy, the expression ‘‘enemy,’’ not- 


withstanding anything in the said Proclamations, is hereby declared 
to include, and to have included,'* any incorporated company or body 
of persons (wherever incorporated) carrying on business in an enemy 
country or in any territory for the time being in hostile occupation. 


It is to be noted that the proclamation still adhered rigidly to the separate 
entity theory. Under no condition did it authorize a court of law to go 
beyond the corporation and determine its character from the residence or 
character of its shareholders. In this respect the proclamation introduced 
no change. In other respects, however, it introduced changes that were 
both far-reaching and interesting. 

Before the World War, trading with the enemy was looked upon as a 
misdemeanor. A natural person found to have carried on trade in enemy 
territory was looked upon as having committed a punishable offense. The 
proclamation of September 9, 1914, imposed a new and additional penalty 
on natural persons found to have violated the law on trading with the enemy. 
That proclamation provided that if a natural person was found to have 
violated that law, in addition to any punishment which might be imposed 
by the court, he also assumed the character of an enemy, and trade with 
him was henceforth prohibited. The proclamation of September 14, 1915, 


4 “Tt is, of course, not disputed that the city of Antwerp is in hostile occupation. The 
plaintiff company must, therefore, now, I think, for the purposes of the September Proc- 
lamation, be treated as being incorporated in an enemy country, and as being an enemy.” 
Younger, J., in Société Anonyme Belge des Mines d’ Aljustrel v. Anglo-Belgian Agency, (1915) 
2 Ch. 409, 415. 

18 ‘The plaintiff is incorporated not in Antwerp but in Belgium.” Lord Cozens-Hardy, 
M. R.., in Société Anonyme Belge des Mines d’ Aljustrel v. Anglo-Belgian Agency, (1915) 2 Ch. 
409, 422. 

16 ‘Tt was no doubt in consequence of this decision that the Proclamation of September 14, 
1915, further defining ‘enemy’ in the Trading with the Enemy Proclamations was made.” 
Bankes, L. J., in Central India Mining Co. v. Société Coloniale Anversoise, (1920) 1 K. B. 
753, 765. 

17 Copies of Proclamations, Orders in Council and Documents Relating to the European 
War, Second Supplement, p. 734. See also (1915) 2 Ch. 430, note 1. 

18 “ An odd retrospective provision,” said Scrutton, L. J., in Central India Mining Co. v. 
Sociéié Coloniale Anversoise, (1920) 1 K. B. 753, 770. 
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imposed the same disability on corporate bodies. An important distinction 
which had existed between natural persons and corporate bodies since the 
beginning of the war was therefore wiped out.!® Another result flowing 
from the proclamation was that English corporations were no longer to be 
excepted from acquiring enemy character. For the first time in English 
history it was specifically provided that an English corporation could 
become enemy. 

In making trade in enemy territory a test of enemy character, the procla- 
mation adopted a rule which made the dividing line between enemy and 
non-enemy corporations less distinct. The country of incorporation was 
an easily ascertainable fact. As long as that was the only rule for the enemy 
character of corporations, no doubt could possibly exist as to whether or 
not a corporation was enemy. The question whether a corporation had 
carried on trade in enemy territory, however, could conceivably become a 
matter which could only be determined by a court of law. In fact, this 
was precisely the question at issue in Central India Mining Co. v. Société 
Coloniale Anversoise.”° 

The Société Coloniale Anversoise was a Belgian corporation with head- 
quarters at Antwerp. On January 30, 1914, it entered into a contract with 
the Central India Mining Co. In this contract the India company agreed 
to deliver some thousands of pounds of manganese ore annually over a 
period of years to the Belgian company. In August war broke out, and 
the German armies advanced through Belgium. As the German armies 
approached Antwerp, the corporation shipped all its goods to England. 
Mr. Van der Taelen, the managing director of the corporation, also went to 
England, and conducted the business of the company from his office in 
London. Meanwhile in Antwerp, and while that city was under German 
control, meetings of the Board of Directors and of the shareholders of the 
corporation were held at which certain business did take place. The India 
company argued that the contract of January 30, 1914, was entirely abro- 
gated because the Belgian company was an enemy corporation. The entire 
argument before the court turned upon the question whether the Belgian 
corporation was an enemy under the terms of the proclamation of September 
14,1915. The question which the court was asked to decide was: did the 
acts of the company in Antwerp during the German occupation constitute 
carrying on business? 

Of the three judges sitting on the case, two agreed that the corporation 
wasenemy. The leading opinion was read by Justice Bankes. He divided 
the acts relied upon in the arguments into two classes: (1) acts which 


9 “Tt must be noticed that the effect of this alteration is to get rid of one of the distinctions 
which was made in the definitive clause of the Proclamation of September, 1914, between an 
individual and an incorporated body. Both are now tainted with enemy character if they 
carry on business in an enemy country.” Central India Mining Co. v. Société Coloniale 
Anversoise, (1920) 1 K. B. 753, 765. 20 (1920) 1 K. B. 753. 
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were said to be necessary to keep the company in existence, such as meetings 
of shareholders and directors, with purely formal business conducted by 
them; and (2) such acts as the payment of bills and the collection of debts. 
He stated that in his opinion such acts as fell in the first class did not con- 
stitute a carrying on of business but that those of the second did. As he 
found that the corporation had performed acts which fell in both classes, 
he held that it was enemy. 
Lord Bankes also said: 


The appellants had made such arrangements as were necessary to 
enable the collection of debts and the discharge of liabilities to go on. 
In my opinion this is a carrying on of business within the meaning of 
the proclamation. . . . If an individual issued a notice to his cus- 
tomers to the effect that the supplying them with goods during the 
continuance of the war was impossible, but that he would attend at a 
given address (not that of his former office) daily to receive payments 
and discharge obligations, and that he intended to continue the per- 
formance of existing contracts the moment hostilities ceased, he would, 
in my opinion, still be carrying on business. In my opinion if a person 
resident in this country paid money to or for the benefit of an individual 
in an enemy country who had issued such a notice he would be com- 
mitting an offense against Trading with the Enemy Proclamations, 
and that because such a person would be carrying on business in an 
enemy country. 


IV. THE DAIMLER CASE 


Such was the situation when the Daimler case 7! came up for adjudication 
before the English courts and brought with it the enunciation of a new 
principle in English law, and a new test for the enemy character of cor- 
porations. 

The Continental Tyre & Rubber Co. was a corporation created under 
the laws of the United Kingdom on May 29, 1905, with a capital stock of 
£10,000 which was subsequently increased to 25,000 fully paid £1 shares. 
When war broke out the parent company, a corporation created under 
German law with its headquarters at Hanover, owned 23,398 of the 25,000 
shares. Three private individuals, all subjects of the German Emperor 
and resident in Germany, held between them 1600 shares. One share was 
owned by a subject of the Emperor who resided in England up to the time 
of the outbreak of war. The one remaining share was held by Hans Wolter, 
secretary of the corporation, who was of German descent, but who had 
become a naturalized subject of the British Crown January 1, 1910. After 
the outbreak of war, Wolter was the sole shareholder of the corporation 
resident in England. ll the directors of the corporation resided in Germany. 

On October 23, 1914, action was commenced on behalf of the Conti- 
nental Co. to recover some thousands of pounds from the Daimler Co. Two 
questions were involved: (1) Was the Continental Tyre & Rubber Co. an 


31 In the Court of Appeal, (1915) 1 K. B. 893. In the House of Lords, (1916) 2 A. C. 307. 
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enemy corporation? (2) Could the secretary of the corporation institute 
proceedings without authority of the board of directors? The trial court 
rendered judgment for the Continental Tyre & Rubber Co. and the case 
was appealed. 

Lord Reading read the majority opinion in the Court of Appeal January 
15, 1915. On the first point he decided that the corporation was an entity 
created by statute, and that the determination of enemy character of a 
corporation was not made by inquiry into the share register. He found 
that, as laid down in the proclamation of September 9, 1914, a corporation 
was an enemy only when incorporated under the laws of an enemy country. 
On the second point he decided that the secretary and officers acted on the 
authority of the company given them by the directors. As the secretary 
had always given instructions to the solicitors to commence action, he de- 
cided that that authority had been given and had not been revoked. On 
both points judgment was rendered for the Continental Tyre & Rubber Co. 

Lord Buckley disagreed with the decision of the majority in a vigorous 
dissenting opinion. ‘‘The question for determination is,’’ he said, “‘ whether 
when all the natural persons who express and give effect to their wishes 
through the corporation as a legal abstraction are Germans resident in 
Germany the corporation can sue in this country because those persons who 
could not sue are as a matter of law absorbed in a separate legal person 
which is British and which (regarding the corporation as a legal person 
existing apart from and irrespective of its corporators) can sue.’”’ Lord 
Buckley would, as his statement of the question indicates, look beyond the 
fiction of the law to see who approached the king clothed in the corporate 
form. 

The Daimler Co. appealed to the House of Lords. Five Lords, Halsbury, 
Atkinson, Shaw, Parker, and Parmoor, read opinions in the case. The re- 
maining three, Mersey, Kinnear, and Sumner, concurred with Lord Parker. 
The opinion of Lord Parker, therefore, represented just half the court. 

All five judges who wrote opinions agreed that judgment should be ren- 
dered for the Daimler Co., but they did not all agree as to the reasons. The 
Karl of Halsbury paid little attention to either of the two questions involved. 
To him it appeared to be entirely immaterial whether the Continental Tyre 
& Rubber Co. was technically an enemy or not. In fact, he did not see the 
corporate form at all. He took judicial notice only of the fact that all those 
who composed it were enemies, and that it was illegal to pay money to the 
enemies of the king. As to the second question, whether the secretary had 
authority to issue the writ, this was merely part of the larger question that 
no one had the authority to issue a writ on behalf of the king’s enemies. 

The remaining four took up both questions and gave a carefully consid- 
ered opinion on each. All agreed that the secretary could institute proceed- 
ings on behalf of the corporation only upon the authority of the board of 
directors. All found that this authority had not been given before the out- 
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break of war, and that it could not have been given after the outbreak of 
war, and that the Continental Co. was therefore incapable of instituting 
suit in the British courts. As the appeal was decided on this point, what 
was said on the other was dictum. 

The Daimler case is authority on the question that the secretary of a cor- 
poration cannot institute action without authority from the board of 
directors.” It may also be cited as authority on the point that the rights of 
enemy directors are suspended for the duration of the war, and that enemy 
directors are therefore incapable of authorizing the secretary to institute 
proceedings on behalf of the corporation. Strictly speaking, it cannot be 
considered authority on the question of the enemy character of corpora- 
tions, and yet it is to this point entirely that the case owes its importance. 

There was little agreement in the opinions expressed by the lords on the 
rules to be applied in determining whether the Continental Tyre & Rubber 
Co. was an enemy or not. It had been incorporated in England. It had 
admittedly carried on no trade in enemy territory since the outbreak of war. 
It could not, therefore, be declared to be enemy according to any rule laid 
down by the royal proclamations. In fact, Lord Shaw could find no rule 
whereby the corporation could be declared to be enemy. He said: 


With much respect I see no advantage to be gained, but much con- 
fusion to result, from proceeding to a further stage and treating or 
even characterizing British registered companies as either alien enemies 
or companies with an alien enemy character. As stated, all the enemy 
shareholders’ rights being placed in suspense and all trading with these 
shareholders or with any other enemy being interpelled, there is no 
principle of law which would, in my humble opinion, justify the in- 
congruity of denominating or regarding the company itself as enemy 
either in character or in fact. 


The remaining three, Lords Atkinson, Parmoor, and Parker, were all of 
opinion that the Continental Co. could become enemy. Lord Atkinson 
pointed out that a natural person became enemy by residence in an enemy 
country, and stated that “The same principle would presumably apply to a 
trading company resident in an enemy country.”’ But he pointed out that 
sufficient evidence had not been presented to the court to make it possible to 
determine whether the company was actually so resident. Residence, 
whatever it was, was something apart from country of incorporation. 

Lord Parmoor reviewed the recent legislation and royal proclamations 
and came to the following conclusion: 


The effect is that a company registered in this country, and which 
is not carrying on business in an enemy country, is not an enemy 
company, and that any person paying debts, due from him to such 
company, is not trading with the enemy or committing any offense, 
whatever may be the nationality of its directors and corporators. 


* On this point see Garner, International Law and the World War, Vol. I, p. 220. 
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But he added as an afterthought that incorporation in England would be 
no defense if it were shown that the corporation’s agents were actually under 
enemy control, or were found to have held intercourse with alien enemies. 
Lord Parker explained first that a natural person acquired enemy char- 
acter by voluntarily residing in enemy territory. He then asked: “‘In the 
case of an artificial person what is the analogy to voluntary residence among 
the King’s enemies?’”’ He answered the question by saying: ‘“‘ My Lords, I 
think that the analogy is to be found in control.”’ In another place he said: 


Such a company [a company incorporated in the United Kingdom] 
may, however, assume enemy character. This will be the case if its 
agents or the persons in de facto control of its affairs, whether author- 
ized or not, are resident in an enemy country, or wherever resident, 
are adhering to the enemy or taking instructions from or acting under 
the control of enemies. 


V. CRITICISM OF LORD PARKER’S DICTUM 


It is difficult to find justification for the dictum of Lord Parker in any- 
thing but the exigencies of the war. Enemy character, as far as natural 
persons are concerned, has always been determined entirely by residence. 
A person was an enemy if he resided in enemy territory.2> Once an enemy, 
in the words of Lord Stowell, he was totally ex lex.% All trade with him 
was prohibited,» except by license of the king,?* because such trade might 


*3 This seems always to have been the law in both England and the United States. The 
earliest case generally cited is Wells v. Williams, (1697) 1 Salkeld’s Reports, 46. ‘‘If an alien 
enemy comes hither sub salvo conductu, he may maintain an action; if an alien amy comes 
hither in time of peace, per licentiam domini Regis, as the French Protestants did, and lives 
here sub protectione, and a war afterwards begins between the two nations, he may maintain 
an action; for suing is but a consequential right of protection: and therefore an alien enemy, 
that is here in peace under protection, may sue a bond; aliter of one commorant in his own 
country.” 

A good statement of the law in a more recent case is that of Bankes, L. J., in Central India 
Mining Co. v. Société Coloniale Anversoise, (1920) 1 K. B. 753, 763. ‘The fact that mere 
residence in an enemy country, unless involuntary, is of itself sufficient to constitute an indi- 
vidual an enemy is conclusive to show that what this branch of the law is considering is not 
the loyalty or disloyalty of the individual, or his capacity to do actual harm to this country, 
or to be of real advantage to the enemy, but the question whether his position is such that 
either he, or the actual enemy, has or may have the opportunity of using his position to 
the advantage of that enemy, or to the detriment of this country.” 

Other cases in point are The Venus, 8 Cranch, 253; Society v. Wheeler, 2 Gallison, 104; Jn 
re Gregg’s Estate, 109 A. 777; Kahn v. Garvan, 263 F. 909; Torotriello v. Leghorn, 103 A. 393; 
Juragua Iron Co. v. U. S., 212 U. S. 297. 

* “He is totally ex lex.’’ (1801) 1 Ch. Rob. 196, 201. 

** The term ‘‘trade”’ is to be broadly interpreted. That which is actually prohibited is all 
dealings of all kinds, commercial and otherwise. This is amply justified by court decisions. 
Sir Samuel Evans said in The Panariellos, (1915) 1 Lloyd’s Prize Cases, 364, 381; 138 L. T. 
Journal, 484; 59 S. J. 399; 31 L. T. R. 326: “First, when war breaks out between states, all 
commercial intercourse between citizens of the belligerents ipso facto becomes illegal, except 
in 80 far as it may be expressly allowed or licensed by the head of the state. Where the inter- 
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benefit the enemy power.?” He could not sue in the courts of the king ** 
because the fruits of the action might result to the hostile country.?® All 
his rights were in complete suspense for the duration of the war. This 
also applied to any rights he might have as shareholder or director of a 
corporation. He did not actually cease to be a shareholder or a director, 
but any rights he may have had as such, were in suspense.*® As Lord Shaw 


course is of a commercial nature, it is usually denominated ‘trading with the enemy.’ This 
proposition is true also, I think, in all essentials with regard to intercourse which cannot fitly 
be described as commercial.’ Sir William Scott said in The Cosmopolite, (1804) 4 Ch. Rob. 
8, 10: “It is perfectly well known, that by war, all communication between the subjects of 
the belligerent countries must be suspended, and that no intercourse can legally be carried on 
between the subjects of the hostile states, but by special license of their respective govern- 
ments.’ See also The Hoop, (1801) 1 Ch. Rob. 196; The Julia, 8 Cranch, 181; Fritz Schulz, 
Jr. Co. v. Raimes & Co., 166 N. Y. S. 567. 

6 It is everywhere recognized that trade with the enemy can legally be carried on under 
the license of the sovereign. The reason for this is explained by Sir William Scott in The 
Hoop, (1801) 1 Ch. Rob. 196, 199: ‘‘By the law and constitution of this country, the sover- 
eign alone has the power of declaring war and peace. He alone therefore who has the power 
of entirely removing the state of war, has the power of removing it in part, by permitting, 
where he sees proper, that commercial intercourse, which is a partial suspension of the war.”’ 

27 It is everywhere recognized that the reason for prohibiting intercourse with the enemy 
is to prevent giving aid to the enemy and thus enable him to prolong the war. Lord Atkin- 
son said in Ertel Bieber & Co. v. Rio Tinto Co., (1918) A. C. 260, 277: ‘‘ . . . the illegality 
of any transaction as amounting to trading with the enemy does not at all depend upon 
whether it is profitable, either to the British citizen or to the enemy subject who engages 
in it, or the contrary. Trading with the subject of an enemy state, or with a person resident 
in that state, is assumed to be beneficial to the enemy state. It helps the enemy’s trade 
and commerce, and so far defeats one of the objects of this country in going to war, which is 
to cripple that commerce, in order to force the enemy to come to peace.” See also Central 
India Mining Co. v. Société Coloniale Anversoise, (1920) 1 K. B. 753; Gebruder Van Uden ». 
Burrell, (1916) 8. L. R. 400; The Julia, 8 Cranch, 181; Esposito v. Bowden, (1858) 7 E. & 
B. 763; Hyde, International Law Chiefly as Interpreted and Applied by the United States, 
Vol. II, 606. 

8 Fritz Schulz, Jr. Co. v. Raimes & Co., 166 N. Y. 8. 567; The Hoop, (1901) 1 Ch. Rob. 186; 
Gebruder Van Uden »v. Burrell, (1916) 53 8. L. R. 400; The Julia, 8 Cranch, 181. 

29 “The reason for this is that if the alien enemy through the action should recover prop- 
erty it might add to the resources of the power of which he is a subject, then at war with this 
country, in whose court he seeks redress.” Hirlinger v. Zander, (1921) 11 O. A. R. 207. 
See also Society v. Wheeler, 2 Gallison, 104; M’Connell v. Hector, 3 Bos. & P. 112. 

3° An early case on this point is Ex parte Bousmaker, (1809) 13 Vesey, 71. In that case 
it was decided that the right to recover dividends was suspended for the period of the war, 
and not entirely abrogated. The Lord Chancellor said: “If this had been a debt arising 
from a contract with an alien enemy, it could not possibly stand; for the contract would be 
void. But, if the two nations were at peace at the date of the contract, from the time of war 
taking place the creditor could not sue: but, the contract being originally good, upon the 
return of peace the right would survive. It would be contrary to justice, therefore, to con- 
fiscate this dividend. Though the right to recover is suspended, that is no reason why the 
fund should be divided among the other creditors.”’ 

Nowhere is the point better recognized than in the Daimler case itself. Daimler ». 
Continental Tyre & Rubber Co., (1916) 2 A. C. 307. Speaking of the corporators, the Earl 
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said in the Daimler case, “Alien enemy shareholders cannot vote; alien 
enemy directors cannot direct; the rights of these are in complete suspense 
for the duration of the war.” 

The question whether or not an enemy could vote his shares was decided 
by the courts in Robson v. Premier Oil & Pipe Line Co.** The Premier Oil 
& Pipe Line Co. had been incorporated under the provisions of the Com- 
panies Act of 1908. Shares in the corporation were owned by the Direction 
der Disconto-Gesellschaft, a German bank with its head office in Berlin. 
This bank issued proxies to Robson to be used by him in a meeting of the 
shareholders at which directors were to be elected. The chairman of the 
meeting disallowed the proxies. The question before the court was stated 
by Justice Pickford as follows: 


The motion involves a very important general question of law upon 
which so far there has been no express decision—namely, whether 
during a state of war an alien enemy such as the German bank is 
entitled to exercise a right of voting in respect of shares in an English 
company, or whether this right is suspended during the continuance 
of the war. 


The court, of course, decided that the proxies could not be counted. 
In justifying his decision, Justice Pickford made this statement: ‘‘The 
proposed exercise of the votes is for the purpose of obtaining the control 
and management... of a British trading company... .” This was 
illegal because it might ‘‘result in detriment to this country, or advantage 
to the enemy.”’ It was Justice Pickford’s point that an enemy could not 
legally exercise control over a domestic corporation. 

The direct result was that a corporation was deprived of all its enemy 
shareholders and directors for the period of the war.*? If enough share- 


of Halsbury said: ‘‘They can neither meet here, nor can they authorize any agent to meet 
on any company business. They can neither trade with us nor can any British subject trade 
with them. Nor can they comply with the provisions for the government of the company 
which they are bound by their incorporated character to observe.’ Lord Shaw said: “Since 
the outbreak of war it is not, according to my opinion, competent for enemy directors or 
shareholders to have anything to do with the management of this company’s affairs in 
England.”” Even Lord Parker himself said: ‘‘ When the action was instituted all the directors 
of the plaintiff company were Germans resident in Germany. In other words, they were 
the King’s enemies, and as such incapable of exercising any of the powers vested in them as 
directors of a company incorporated in the United Kingdom.”’ Lord Parmoor said: “‘The 
effect of the outbreak of war is to suspend, as from that date and during the war, all rights 
of the enemy directors or corporators to take any part in the management and direction or 
control of a British company carrying on business in this country.’’ 

# (1916) 113 L. T. R. 523. 

* Lord Shaw said in Daimler v. Continental Tyre & Rubber Co., (1916) 2 A. C. 307, 330: 
“As to shareholders and directors who are not alien enemies, they stand pendente bello 
legally bereft of all their coadjutors who are. And, if the company be a company registered 
in Great Britain, they must face the situation thus created by adopting the courses suitable 
either under the Companies Acts or the recent legislation. In this way, while no payments 
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holders and directors remained, however, the work of the corporation could 
still go on. It could still sue if it had officers capable of acting for it and 
representing it.** All its trade in the country of its incorporation could 
still go on if it had officers who could carry on that trade.* If all the 
directors of the corporation were enemy, and if enough shareholders did 
not remain to elect new directors, the corporation did not thereby become 
enemy. It became paralyzed in point of law. As Lord Atkinson said in 
the Daimler case: 


If a company should not have, and not be able lawfully to appoint, 
any directors other than alien enemies, then though the legal entity, 
the company, might continue to exist, its action in its trade in this 
country, would be paralyzed in point of law, the status of its agents as 
distinct from its shareholders rendering it incapable of making any 
contract.*® 


This was the basis upon which the appeal was actually decided in the 
Daimler case. All the directors of the corporation were enemies residing 
in Germany. Enough shareholders did not remain to enable the election 
of new directors. As Lord Atkinson pointed out: ‘And whatever else 
one shareholder may be, he cannot be two directors.’’ Officers capable of 
representing the corporation did not remain. The corporation was not 
enemy, but its agents were. It could not sue in the courts of the king only 
because there was no one capable of representing it. 

It was a peculiar anomaly to proceed, as did Lord Parker, a step beyond 
this and to state that a corporation so situated was under enemy control, 
and was therefore enemy. No communication could legally pass between 
the corporation in England and its shareholders and directors resident in 
enemy territory, and no ‘‘control’”’ could therefore legally exist. As Lord 
Shaw said: ‘‘A company registered in Britain may have shareholders and 
directors who are alien enemies. Transactions or trading with any one of 
them becomes illegal. They have no power to interfere in any particular 


of assets, dividends or profits can be made to alien enemy shareholders, yet the property and 
business of the company may be conserved. There may be loss consequent on commercial 
dislocation, but neither loss nor forfeiture is imposed by the law.” 

3 Lehman, J., said in Fritz Schulz Jr. Co. v. Raimes & Co., (1917) 166 N. Y. 8. 567, 573: 
“So long . . . as a corporation created by any state still has legal existence, and officers or 
agents with authority to do business or to bring actions, it cannot be deprived of access to 
the courts for the protection of its legal rights.” 

*4 Lord Shaw in Daimler v. Continental Tyre & Rubber Co., (1916) 2 A. C. 307, 330, said: 
‘*All British trading by the company is still permitted if there are British shareholders who 
can carry it on.” 

% See also Fritz Schulz, Jr. Co. v. Raimes & Co., (1917) 166 N. Y. S. 567. Lehman, J., 
at p. 573 said: “‘It may be that, where a corporation is composed entirely of alien enemies 
residing in an enemy country, a situation will arise requiring the interposition of a receiver 
or conservator to take charge of the corporate affairs, because none of the members can 
legally deal with the corporation or actually manage its affairs.’”’ 
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with the policy or acts of companies registered in Britain.” If it should be 
found that a corporation had nevertheless held transactions with its share- 
holders and directors resident in enemy territory, it could conceivably 
become a matter to be dealt with by the executive and legislative branches 
of the government. A violation of law need not necessarily serve as a 
pretext for judicial legislation. 


VI. CASES DECIDED ON LORD PARKER’S DICTUM 


Although there appeared to be but slight justification for the dictum of 
Lord Parker, it was later cited by the courts as a basis upon which the 
enemy character of corporations was determined. 

In In re Hilckes,* decided by the King’s Bench October 27, 1916, the 
court decided that the Muhesa Rubber Plantations, which was incorporated 
in England in 1910, was not enemy because it was controlled from London. 
The opinion read by Lord Cozens-Hardy in that case is interesting, because 
it showed what he meant by control. 


What is this company? It is a company that is registered in England. 
That alone makes it prima facie an English company, but it is by no 
means conclusive. We must look behind that and see who has control 
of the company. The directors are all English; the meetings are held 
in London; the secretary is English. What has sometimes been called 
the brain and heart of the company, the management and control of 
it, is beyond all doubt in London, exercised by an English board of 
directors. Then what about the shareholders? Speaking for myself, 
I do not think in a case like this that that is material, but looking at 
the list of shareholders, what do we find? There is a large majority of 
English shareholders, even giving the alien enemy credit—a credit to 
which it is not really entitled—for the whole of the shares held in 
foreign countries. 


In In re Bayer Co., Limited,*’ the court found that the Bayer corporation, 
a corporation registered in England, was enemy solely because it was enemy 
controlled. In his opinion in that case, Russell, J., quoted at some length 
from the opinion of Lord Parker in the Daimler case. He then said: 


He decides that the character of the individual shareholders (though 
very material for some purposes) does not affect the character of the 
company, but that the true test is control, the analogue of that residence 
which invests an individual residing in an enemy country with enemy 
character. As I read Lord Parker’s remarks, he means that, if at the 
outbreak of war the control of the limited company is in the hands and 
power of persons resident in an enemy country, then on the outbreak 
of war the company assumes an enemy character. True it is that it 
may well be (as is pointed out by Lord Atkinson at p. 325) that there 
may be a sufficient number of shareholders not being enemies to set 
up again an organization for the control and management of its affairs 
and so far divest it of its enemy character and enable it to carry on 
business legitimately. 


%* (1917) 1 K. B. 48. 37 (1921) 2 Ch. 331. 


4 

4 


324 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Both these cases dealt with English corporations. In both cases the 
country of incorporation was unimportant. In the one case the corporation 
was looked upon as a friend, not because it was incorporated in England, 
but because it was controlled from England. In the other case the corpora- 
tion was looked upon as an enemy, although it was registered in England, 
because it was controlled from enemy territory. 


VII. THE EARL OF HALSBURY’S POINT 


The point made by the Earl of Halsbury can scarcely be considered more 
sound than that made by Lord Parker. It was his point that, as money 
could not be paid directly to the shareholders of the corporation because 
they were resident in enemy territory, it could not legally be paid to them in- 
directly through the corporation. The Earl of Halsbury, apparently, made 
no distinction between payment to the corporation and payment to the 
shareholders. The question he raised was: Does payment to the corporation 
constitute payment to the shareholders? 

The question had already been involved in Amorduct Manufacturing 
Company v. Defries & Co.** which was decided in 1914. In his opinion in 
that case Justice Rowlatt said: 


The effect of incorporating this company under English law was to 
create a British and not a foreign person. That I think is decisive of 
the case. A company so incorporated is not a trustee for its foreign 
shareholders. If it were, perhaps it could not sue, because the real 
plaintiffs would be the cestuis que trust, who, being alien enemies, 
would have no right to sue. But that is not the relationship existing 
between a company and its shareholders, so the question does not arise. 


The judge then pointed out that the Trading with the Enemy Proclamation 
No. 2 prohibited the payment of money ‘“‘to or for the benefit of an enemy,”’ 
and went on to explain as follows: ‘‘A payment made to a company is not a 
payment made for the benefit of any particular shareholder, within the 
meaning of this clause of the proclamation, merely because a dividend might 
eventually come to the shareholders from the funds of the company.” 

The view taken by Justice Rowlatt in the Amorduct case was substantially 
the view taken by the majority of the judges in the Daimler case in the Court 
of Appeal. The counsel for the Continental Tyre & Rubber Co. stated the 
case about as well as it has been stated when he argued that: ‘‘ Neither the 
gross nor the net profits are the property of the corporators. They are the 
assets of the corporation; and when a dividend is declared that merely gives 
to the corporators a right of action for debt against the corporation.” 

Lord Reading stated the opinion of the majority in the Court of Appeal 
when he said: 


For the appellants’ contention to succeed payment to the company 
must be treated as payment to the shareholders of the company, but a 


3884 L. J. K. B. 586. 
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debt due to a company is not a debt due to all or any of its shareholders. 
The company and the company alone is the creditor entitled to enforce 
payment of the debt and empowered to give to the debtor a good and 
valid discharge. Once this conclusion is reached it follows that pay- 
ment to the plaintiff company is not payment to the alien enemy share- 
holders or for their benefit. 


In the House of Lords none of the judges expressed themselves clearly on 
this point. The doctrine of Lord Reading could not, however, have been 
distasteful to Lord Shaw or to Lord Parker. Lord Parker stated that ‘‘the 
assets of the company belong to it,’ and that ‘“‘its shareholders, as such, 
have no property in the assets.”” Lord Shaw pointed out that “‘no payments 
of assets, dividends, or profits can be made to alien enemy shareholders.” 
In fact, stated as it is by Lords Parker and Shaw, the proposition appears so 
simple as to require no proof. 


VIII, PRIZE CASES 


The separate entity theory of the enemy character of corporations was 
involved in several cases brought before the English prize courts during the 
World War. A corporation is but a legal fiction, and prize courts have 
notoriously not been bound by fictions of the law. As Sir Samuel Evans 
said: ‘‘It is a settled rule of prize law, based upon the principles upon which 
the courts of prize act, that they will penetrate through and beyond forms 
and technicalities to the facts and realities.” °* There was a tendency in the 
early part of the war, however, to respect rather than to disregard the corpo- 
rate fiction. Apparently it was not until the condemnation of the Polzeath *° 
on July 5, 1916, that a prize court condemned a vessel owned by an English 
corporation as good and lawful prize. 

The first case in which the question of the corporate entity was involved 
was that of the Tommi and the Rothersand,“ which was decided October 15, 
1914. Sir Samuel condemned these vessels on other grounds, but in the 
course of his opinion he raised the question: Can a company composed en- 
tirely of alien enemies own a British ship? In answer to this question he 
said: 

The policy of our municipal law is that no alien can own any share 
in a British ship. That is provided by the Merchant Shipping Act, 
1894. No doubt, it is the case that a company registered in this 
country under the Companies Acts is a separate entity, and such a 
company can own a ship. Whether a company consisting entirely of 
aliens can own a British ship, is a question which probably has never 
arisen, and which has never, therefore, been decided. I am not sitting 


here dealing with municipal law today, and therefore I am not called 
upon to decide that question; but I do not want it to be assumed that 


* (1921) 7 Lloyd’s Prize Cases, 54, 62; 87 L. J. P. 64; 118 L. T. 316; 14 Asp. M. C. 204; 
34 T. L. R. 145; 3 Brit. & Col. Prize Cases, 80; (1918) P. 19. 
*© (1916) L. J. (P.) 241. “ (1915) 84 L. J. (P.) 35. 
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the Prize Court could not say, looking at the realities of this thing, 
that, even if the transfer had been completed, and if the shareholders 
in the British company had become the purchasers, these vessels ought 
not to be regarded as German ships. 


What Sir Samuel said, in effect, was that a corporation was an entity, but 
that the court need not in all cases be bound by that entity. Sir Samuel did 
nevertheless hold rigidly to the entity theory in the case of the Rowmanian,** 
decided December 7, 1914, and in that of the Poona,* decided May 3, 1915. 

In the case of the Roumanian,“ three corporations were involved, two of 
which were incorporated in England, and one in Germany. Each was 
looked upon as a subject of the state of its incorporation. The German 
corporation, called the Europdische Petroleum Union Gesellschaft, was a great 
oil combine. Although incorporated under German law, ninety per cent of 
its shares were owned by corporations incorporated under the laws of other 
countries. Only ten per cent of its shares were German-owned. The two 
other corporations were subsidiaries of the German corporation, which owned 
almost the total issue of the shares of both. As they were incorporated in 
England, they were regarded as English corporations by the court. The 
question of control was nowhere raised. It was nowhere suggested that the 
entity be disregarded. 

Sir Samuel accepted as a matter of course that a corporation was a subject 
of the state of its incorporation. A corporation was an enemy if incorpo- 
rated under the laws of an enemy power. It was a friend if incorporated in 
England. The Europdische Petroleum Union Gesellschaft was enemy be- 
cause incorporated in Germany; the two others were friends because incorpo- 
rated in England. When Sir Samuel regarded the Europdische Petroleum 
Union as enemy because incorporated in Germany, it was an indication that 
in the matter of determining the enemy character of corporations, prize 
courts were in harmony with municipal law. The proclamation of Septem- 
ber 9, 1914, provided that only corporations incorporated under the laws-of 
enemy countries were to be regarded as enemy corporations. When he 
looked upon the two English corporations as friends it was an indication that 
the prize courts had established no precedents of disregarding the corporate 
entity, and regarding the character of the corporation as affected by the 
character of those who composed it. 

In the case of the Poona“ the court was asked to condemn five cases of 
electric fans owned by a corporation created in England, but all of whose 
shareholders and directors were enemies. Sir Samuel decided that the 
corporation, having been incorporated in England, was not enemy, and that 
the goods therefore were not subject to condemnation as prize. Again there 


(1915) P. 26; 84 L. J. (P.) 65; 138 L. T. Journal, 147; 59 S. J. 206; 31 T. L. R. 111; 
1 Lloyd’s Prize Cases, 191. 

#8 (1917) 2 Lloyd’s Prize Cases, 291; 84 L. J. (P.) 150; 112 L. T. 782; 59 S. J. 511; 1 Tre- 
hern, 275; 31 T. L. R. 411. “ Op. cit. Op. cit. 
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was no mention of control, and no suggestion that the entity be disregarded. 
Sir Samuel pointed out that the question turned upon the status in England 
of a corporation incorporated under English law. This was a question of 
municipal, not of international law. The judge stated that he felt he was 
bound by a decision of the Court of Appeal which had been decided upon an 
identical point. The case referred to was that of the Continental Tyre & 
Rubber Co. v. Daimler, which was decided by the Court of Appeal January 
15, 1915. Sir Samuel made it plain that he sympathized with the view 
taken by Lord Buckley in his dissenting opinion in that case, but that he was 
bound by the decision of the majority. If the judgment made by them was 
not sound, it was not for him to declare it so. The case would then have to 
be reversed by the House of Lords. 

In the cases of the Rowmanian and the Poona, Sir Samuel Evans adhered 
to the separate entity theory of corporate bodies. In the case of the Rou- 
manian, however, that character was not contested. Inthe case of the Poona, 
the decision was based upon a decision of the Court of Appeal which was 
soon to be reversed. Neither case can therefore be regarded as authority on 
the question of enemy character of corporations.“ 

The Polzeath *’ was condemned as prize July 5, 1916. The ship was owned 
by the Lynn and Hamburg Steamship Co., Limited, a corporation incorpo- 
rated in England. In his opinion in that case, Swinfen Eady pointed out 
that a ship which was owned by a corporation was entitled to English registry 
only if that corporation were incorporated in England and had its principal 
place of business on British territory. The question then arose, what was 
the principal place of business of the Lynn and Hamburg Steamship Co.? It 
was found that a certain Mr. Dammeyer owned 845 of the 1610 shares of the 
company, more than half of the total issue. It was also found that he was 
chairman of the board of directors, and that he resided in Germany. It was 
found that orders emanating from Mr. Dammeyer and relayed through 
Holland determined what was and what was not done with the ship. Before 
the war most of the meetings of the board of directors were held in Germany. 
One meeting and one only of the board was held annually in England. Be- 
fore the war, also, all checks of the company were countersigned in Germany 
at the headquarters of the company. Other German residents besides Mr. 
Dammeyer were also found to hold shares in the company. All these mat- 
ters were considered material in determining that the principal place of 
business of the corporation was in Germany, that the ship was therefore not 
entitled to English registry, and should be condemned as good and lawful 
prize. The ship was condemned because the principal place of business of 
the corporation which owned it was in enemy territory. Itisto be noted that 
the principal place of business in this case is not markedly different from the 
control theory enunciated by Parker in the Daimler case just five days earlier. 


“On the authority of the Rowmanian, see Hogg, ‘Companies with Enemy Shareholders,” 
31 Law Quarterly Review, 170, 172. “7 Op. cit. 


i 
= 
4 
4 
d 
4 
ey 


328 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Polzeath was condemned on grounds similar to the reasons for the 
decision in the Daimler case July 5, 1916. On the 28th of the same month 
the St. Tudno*® was condemned on the authority of the same case. It was 
the first vessel to be condemned on the authority of that case. After quoting 
Lord Parker at some length on control, Sir Samuel said: 


These words are so apt to the circumstances of this case, that one 
would be almost inclined to think that Lord Parker had in his mind 
the facts either of this case or of similar cases . . . the character of 
those who can make and unmake these officers, dictate their conduct, 
mediately or immediately, prescribe their duties and call them to 
account, may also be material in a question of the enemy character of 
the company. All such powers in relation to this company were 
exercised from Hamburg by the officers of the Hamburg-Amerika line. 


The Hamborn*® was owned by the Hamborn Steamship Co. This wasa 
one-ship steamship company created in Holland for the sole purpose of own- 
ing the Hamborn. The share capital of the corporation was divided into two 
equal shares. Each of these two shares was owned by a corporation also 
incorporated in Holland, but all of whose shares were enemy owned and all 
of whose directors resided in Germany. No person not an enemy had any 
financial interest whatsoever in the Hamborn. Having explained these facts, 
Sir Samuel Evans raised this question: ‘‘ These being the facts, was the Ham- 
born in reality a Dutch or a German vessel?’”’ Earlier in the case he had ex- 
plained that ‘‘. . . it is no inconsiderable part of the ordinary occupation of 
a prize court to pull off the mask and exhibit the vessel in her true charac- 
ter.”’®° He answered the question by saying: ‘‘In my view there can be no 
doubt about the answer. She was a German vessel, belonging to German 
owners.” He pulled off the mask and found that the vessel, although 
nominally Dutch, was in reality German. The claimants appealed the case, 
and the House of Lords, through the mouth of Lord Sumner, rendered judg- 
ment on July 31, 1919, sustaining the decision of Sir Samuel Evans. 

Lord Sumner, however, objected to the use Sir Samuel made of the word 
“mask,” “if by that is meant some deception to be exposed.” He could 
find no disguise or concealment, and no effort to delude either the captors or 
the court. ‘‘No doubt there is some inaccuracy,” he said, “‘no doubt in- 
advertent, in the language employed by the President and on this the ap- 
pellants’ argument is rested.”’ 

It seems that Lord Sumner missed the point entirely in the use Sir Samuel 
made of the word “mask.” There is nothing in his opinion which would 


48 (1916) P. 291; 86 L. J. (P.) 1; 13 Asp. M. C. 516; 115 L. T. 634; 2 Brit. & Col. Prize 
Cases, 272; 5 Lloyd’s Prize Cases, 198. 

#° In the Prize Court: (1918) P. 19; 87 L. J. (P.) 64; 118 L. T. 316; 14 Asp. M. C. 204; 
34 T. L. R. 145; 3 Brit. & Col. Prize Cases, 80; 7 Lloyd’s Prize Cases, 54. 

In the Privy Council: (1919) A. C. 993; 88 L. J. (P.) 174; 14 Asp. M. C. 461; 121 L. T. 
463; 35 L. T. R. 726; 3 Brit. & Col. Prize Cases, 379; 7 Lloyd’s Prize Cases, 68. 
60 Sir Samuel Evans quotes this from Sir William Scott in the Fortuna, (1811) 1 Dodson, 81. 
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lead to the conclusion that the claimants attempted to delude the court, or 
that this delusion constituted a mask which Sir Samuel proposed to pull off. 
Looking to the corporation which owned the Hamborn, Sir Samuel saw that 
the ship was nominally Dutch. But, brushing aside the corporate entities 
(altogether he found six) which stood between the Hamborn and the flesh and 
blood persons who composed these entities, he found that every one of them 
was an enemy resident in enemy territory. The mask to which Sir Samuel 
referred was the mask of these corporate entities. This mask he pulled off in 
order to do justice to the real persons composing them. He did not condemn 
the vessel because the Hamborn Steamship Co. was, for any reason, enemy. 
He disregarded that entity entirely, as well as the other corporations com- 
posing it. He condemned the Hamborn because all flesh and blood persons 
in whom was vested beneficial interest in the Hamborn were persons clothed 
with enemy character. 

Whereas the House of Lords condemned the vessel, it did so upon slightly 
different ground. The effect of the opinion of Sir Samuel Evans was to focus 
attention upon persons behind the corporations. The House of Lords, 
rather, condemned the vessel on the ground that the Hamborn Steamship 
Co. was an enemy corporation. To quote Lord Sumner: 


It was decided in the case of The Daimler Co., Limited, v. The Con- 
tinental Tyre & Rubber Co. (Great Britain), Limited, that, in the case 
of an incorporated company, the right and power of control may form 
a true criterion, the control, that is, of those persons who are the active 
directors of the company and whose orders its officers must obey, or 
the control of those persons, who in their turn are the masters of the 
directorate and make or unmake it by the use of the controlling ma- 
jority of votes. The application of this test presents no difficulty here, 
for no living person and no sentient mind exercised or possessed any 
control over the Hamborn Steamship Co. except persons and minds of 
enemy nationality. 


In the opinion of the House of Lords, the Hamborn Steamship Co. was an 
enemy for the same reason the Continental Tyre & Rubber Co. was an 
enemy: it was controlled from enemy territory. 

In condemning the Kankakee,*! Sir Samuel went to even greater lengths 
than he did in the Hamborn. He condemned the Hamborn because, in his 
opinion, all persons directly or indirectly having a beneficial interest in her 
were enemies. He did not question the validity of the title which the corpo- 
ration had in the vessel. This, however, is precisely what he did do in the 
case of the Kankakee. A few facts of this case are necessary. 

A certain Mr. Wagner, a citizen of the United States, was in Denmark in 
January or February, 1915. While there he entered into a verbal agreement 
with one Albert Jensen. As a result of that agreement, Wagner left for the 


“In the Prize Court: (1922) 8 Lloyd’s Prize Cases, 74. In the House of Lords: (1922) 
8 Lloyd’s Prize Cases, 111. 
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United States and caused to be created a corporation by the name of ‘‘The 
American Transatlantic Company,” which was registered under the laws of 
Delaware March 22,1915. In the course of the next few months, The Ameri- 
can Transatlantic Co. came into the possession of a fleet of eleven vessels 
through the agency of Jensen, and a man by the name of Lahr, a citizen of 
Holland. It was not suggested that any money was advanced by Mr. Wag- 
ner for the purchase of the vessels. Where, then, did the money come from? 
The court found that both Jensen and Lahr were agents of Hugo Stinnes, and 
that it was he who advanced the money for the purchase of the vessels. The 
vessels were transferred to The American Transatlantic Co. for no other pur- 
pose than to evade capture. Indeed, the corporation had been created for 
the purpose of making such a transfer possible. The corporation was, there- 
fore, in truth a bogus company, formed in concert with and in the interests 
of Stinnes. In fact, ‘“‘the real ownership remained in Stinnes.’”’ The court 
found that the corporation had been organized to do what could not ordi- 
narily be accomplished. It therefore disregarded the entity entirely. 


IX. AMERICAN LAW 


English law on the enemy character of corporations underwent a process 
of change and development for two years before the decision of the Daimler 
case indicated the course which that law was to pursue. There was no such 
corresponding development in the law of the United States. The legislators 
of America benefited by the experience of England, and, in carefully con- 
sidered words, settled the enemy character of corporations once and for all 
by Act of Congress.** 

The United States declared war on Germany April 6, 1917. On October 
6th of the same year the so-called Trading with the Enemy Act was passed.* 
This was a long act, containing nineteen sections and occupying sixteen pages 
of the Statutes at Large. Among its provisions is to be found this definition 
of the word “enemy ”’: 

Any individual, partnership, or other body of individuals, of any 
nationality, resident within the territory (including that occupied by 
the military and naval forces) of any nation with which the United 
States is at war, or resident outside the United States and doing business 
within such territory, and any corporation incorporated within such 
territory of any nation with which the United States is at war or in- 
corporated within any country other than the United States and doing 
business within such territory. 


Another paragraph of the same act provides that a corporation was an 
“ally of enemy” if incorporated in a country which was an ally of any coun- 
try with which the United States was at war, or if incorporated outside the 
United States and doing business within such country, or in territory under 
its military control. 


‘2 For early American cases on the subject see 1 Minnesota Law Review, 89. 
5 40 United States Statutes at Large, Part I, p. 411. 
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Having given the provisions of the act, there is little more to be added. 
The cases in which the enemy character of corporations was involved have 
merely been decided according to the terms of the act. No new doctrines 
were developed by the courts. The implications involved in the provisions 
of the act may be summarized as follows: 

1. The separate entity of corporate bodies was under all conditions to be 
respected. Under no conditions were the courts to determine the enemy 
character of corporations by looking through the corporation to those who 
composed it. As Justice McReynolds said in Behn, Meyer & Co. v. Miller:* 


Before its passage the original Trading with the Enemy Act was 
considered in the light of difficulties certain to follow disregard of cor- 
porate entity and efforts to fix the status of corporations as enemy or 
not according to the nationality of stockholders. These had been 
plainly indicated by the diverse opinions in Daimler Co. v. Continental 
Tyre & Rubber Co. 


Again, in the case of Hamburg-American Line Terminal & Navigation Co. v. 
United States,** Justice McReynolds said: Congress “definitely adopted the 
policy of disregarding stock ownership as a test of enemy character and per- 
mitted property of domestic corporations to be dealt with as non-enemy.”’ 

2. A corporation was an enemy if incorporated under the laws of an enemy 
country. The act appears to imply that a corporation was an enemy if in- 
corporated in territory under the control of the military forces of the enemy. 
No case arose, however, as did that of the Soctété Belge des Mines D’ Aljustrel 
in England, in which it was necessary to point out that a corporation was not 
incorporated in a particular place, but under the laws of a particular country. 

3. A corporation incorporated outside the United States was an enemy if 
it carried on trade in enemy territory. 

4. No corporation incorporated within the United States could assume 
enemy character. 

It is to be noted that American law departed in two important respects 
from English law. In English law a domestic corporation could assume 
enemy character in two ways. It became enemy, according to the terms of 
the proclamation of September 14, 1915, if it carried on trade in territory 
under enemy control. In accordance with the dictum of Lord Parker in the 
Daimler case, it also took on enemy character if under enemy control. But 
according to the terms of the Act of October 6, 1917, no corporation in- 
corporated in the United States could take on enemy character. As a direct 
consequence of the control theory, an English court could disregard the 
corporate entity in order to determine whether or not it was enemy con- 
trolled. Inthe Act of October 6th no provision is made for disregarding the 
corporate entity. In the United States the entity was in all cases to be 
respected. 

The cases which have arisen out of the Act of October 6th, and in which 


5 (1925) 266 U. S. 457, 472. 55 (1928) 48 Sup. Ct. 470. 
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the enemy character of corporations was involved, have been confined en- 
tirely to the interpretation of the act and to the intent of Congress in passing 
the act. Something should be said about three or four of these cases. Be- 
fore taking up these cases, however, some consideration should be given to 
Fritz Schulz, Jr. Co. v. Raimes & Co.,** a case decided by the Supreme Court 
of New York, July 19, 1917, some months before the passage of the Trading 
with the Enemy Act. In the cases which followed the passage of that act, 
the courts were satisfied to rest their decisions upon the authority of its pro- 
visions. With no such authority available upon which to rest its decision, it 
was necessary for the court in the Fritz Schulz case to analyze the existing 
case law on the subject, both English and American, and to make its decision 
accordingly. 

The Fritz Schulz, Jr. Co. was a corporation organized under the laws of 
the State of New Jersey with a total issue of fifty shares. Forty seven of 
these shares were owned by a German corporation and by a German citizen 
resident in Germany. The remaining three shares were owned by three resi- 
dents of the United States, who were also three of the four directors of the 
corporation. The question before the court was whether the corporation 
could be admitted to the courts of the United States, that is, wasitan enemy? 
Justice Lehman, who wrote the opinion for the court, pointed out that, as the 
corporation had been incorporated under the laws of New Jersey, it could be 
enemy only “‘if our courts have a right to look behind the corporate entity 
and to determine the character of the corporation by the residence and 
character of its members.”’ After examining early American decisions on the 
subject, Justice Lehman comes to the following conclusion: 


Throughout all these decisions the courts have indicated practically 
unanimously that they regard a corporation as an entity separate and 
apart from its corporators, that its domicile is as a matter of law 
within the state of its creation, and that the courts will not regard it 
merely as an association of individuals, or regard the domicile or 
character of the corporators as affecting the domicile or character of 
the corporation. It may be that, where a corporation is composed 
entirely of alien enemies residing in an enemy country, a situation will 
arise requiring the interposition of a receiver or conservator to take 
charge of the corporate affairs, because none of the members can legally 
deal with the corporation or actually manage its affairs; it may be that 
a corporation will be unable to distribute its profits for the same reason. 
So long, however, as a corporation created by any state still has legal 
existence, and officers or agents with authority to do business or to 
bring actions, it cannot be deprived of access to the courts for the 
protection of its legal rights.*’ 


Justice Lehman also gave some attention to the Daimler case, but he could 
find nothing in the opinion of Lord Parker which could be cited as authority 
for the contention that the Fritz Schulz corporation was enemy. 


5§ (1917) 166 N. Y. S. 567. 57 (1917) 166 N. Y. 8S. 567, 573. 
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The leading American case following the passage of the Trading with the 
Enemy Act of October 6, 1917, was Behn, Meyer & Co., Limited, v. Miller,** 
which was decided by the Supreme Court of the United States January 5, 
1925. Behn, Meyer & Co. was an English corporation, having been in- 
corporated under the laws of the Straits Settlements in 1905. A majority of 
the shareholders of the corporation were Germans resident in Germany. 
Prior to February, 1918, the corporation had carried on business in the 
Philippine Islands. In that month the Alien Property Custodian seized the 
assets of the corporation in those islands. The appellants argued that the 
corporation was not and had never been anenemy. The defendant argued 
that the seizure was justified under the Trading with the Enemy Act on the 
ground that the property of the corporation was held for the benefit of the 
shareholders. The court decided in effect than an English corporation could 
assume the character of an enemy only by carrying on trade in enemy terri- 
tory. It also decided that the property of the corporation was not held for 
the benefit of the shareholders, and that the seizure was therefore illegal. 

The Swiss National Insurance Co., Limited, v. Miller ** was decided Febru- 
ary 2,1925. The Alien Property Custodian seized the assets of the corpora- 
tion in November, 1918, as property of anenemy. ‘The plaintiff corporation 
at the time of the seizure was enemy. Its admission was based upon the 
fact that at the time of the seizure it was carrying on trade in enemy territory. 
The fact that its shareholders were largely German residents was recognized 
to be immaterial. 

The most recent case in which this question was involved was Hamburg- 
American Line Terminal & Navigation Co. v. United States,®°° which was 
decided by the Supreme Court of the United States May 14, 1928. The en- 
tire capital stock of the three corporations which appeared as appellants in 
this case was owned by a German corporation. The Court of Claims pro- 
ceeded upon the view that the property of the corporations should be looked 
upon as property of the German corporation. The Supreme Court held to 
the view it had taken in the Behn, Meyer case that the property was not 
enemy. The three corporations had all been incorporated under the laws of 
New Jersey and could therefore not be enemy. 

Section 7 of the Trading with the Enemy Act gave the Alien Property 
Custodian power to seize enemy-owned shares in American corporations. 
Section 12 of the same act gave him power to take any action with regard to 
the shares ‘‘in like manner as though he were the absolute owner thereof.” 
In actual practise the Alien Property Custodian interpreted this to mean that 
he could vote enemy-owned shares which had been seized by him. 

That the Alien Property Custodian could seize enemy owned shares was 
sustained by the courts in Miller v. Kaliwerke Aschersleben Aktien-Gesell- 
schaft. ‘In view of the express provisions of the act,” said the court, “no 


58 (1925) 266 U. S. 457. 59 (1925) 267 U. S. 42. 
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doubt can be entertained concerning the intention to make enemy-owned 
stock the subject of seizure.” 

Whether the Alien Property Custodian could vote enemy-owned shares 
never came before the courts, but A. Mitchell Palmer, as Attorney General, 
did give an opinion on this point.” ‘‘Section 12 of the Trading with the 
Enemy Act as amended by the Act of March 28, 1918 (40 Stat. 460),” he 
said, ‘“‘gives the Alien Property Custodian every right of ownership in 
property transferred or conveyed to him under the Trading with the Enemy 
Act. The section clearly gives him the right to vote stock which is thus 
transferred or delivered to him and to elect directors by means of such stock 
control.” 


X. RECAPITULATION AND CONCLUSION 


The appeal in the Daimler case was won, not because the Continental 
Tyre & Rubber Co. was an enemy corporation, but because its agents were 
enemy and incapable of acting for it. The court was not asked to pass upon 
the character of the corporation itself. Had the question come before the 
court, it could have found that two rules existed in the law for the deter- 
mination of the enemy character of corporations. The first of these was the 
rule laid down in the dicta of the Janson case that a corporation was enemy 
if incorporated in an enemy country. This rule was affirmed during the 
the World War in the Amorduct case, and recognized by Lord Shaw in his 
opinion in the Daimler case. The other rule was that laid down by the proc- 
lamation of September 14, 1915, that a corporation was an enemy if found 
to have carried on trade in an enemy country. 

As the Continental Tyre & Rubber Co. was incorporated in England, and 
as it had carried on no trade in enemy territory, there existed no rule in the 
law of the time whereby it could be declared to be enemy. The judges 
sitting on the case did nevertheless attempt to lay down rules whereby the 
corporation could be declared to be enemy. Lord Parmoor stated that the 
country of incorporation would be no defense if the agents of the corporation 
were found to be under enemy control. Lord Atkinson stated that a cor- 
poration could be declared to be an enemy if found to be resident in an 
enemy country, but he did not define “‘residence.”” Lord Parker stated that 
a corporation was an enemy if found to be under enemy control. 

An immediate result flowing from the dictum of Lord Parker was the indefi- 
nite character which it gave to the law. Much consideration was given in 
the cases which followed to the meaning of control. The rules dividing 
enemy from friendly corporations had become more complex and indefinite. 
It was a clear case of judicial legislation which had only confusion as a 
result. The old law had been entirely adequate. It is the purpose of the law 
on trading with the enemy to prevent all transactions, commercial and other- 
wise, with enemies. This was accomplished in the law as it existed before 


© 33 Opinions of Attorneys General, 469, 471. 
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the Daimler case. No transaction could legally take place with the enemy. 
No doubt violations of the law existed, but it is difficult to conceive how this 
situation was improved by the principle of control. 

According to Swinfen Eady in the case of the Polzeath, a carporation is 
enemy if “the center from which instructions are given”’ is to be found in 
enemy territory. The ultimate depository of authority in the corporation, 
and therefore the determining factor in determining the character of the 
corporation, is to be found in “‘the shareholders of the company in general 
meeting.” If one man owns a majority of the shares he controls the cor- 
poration. ‘He controls the company in the sense that in general meeting he 
could carry by a majority of votes any proposition, and no vote adverse to 
his view could be carried in general meeting.”’ 

According to Lord Cozens-Hardy in In re Hilckes, a corporation is an 
enemy if it “resides” in enemy territory. By “‘residence” he means “the 
place where its affairs are controlled.’’ In the case before him he did not 
consider the shareholders on the register as important. He noted that the 
directors were English, and that they held their meetings in London. 
“What has sometimes been called the brain and heart of the company, the 
management and control of it, is beyond all doubt in London, exercised by 
an English board of directors.” The corporation is apparently controlled 
from the place where its board of directors meets. 

According to Swinfen Eady in the Polzeath, a corporation is “controlled” 
essentially by the shareholders on the register. If the place where the gen- 
eral meetings of the shareholders are held is in enemy territory, the corpora- 
tionisenemy. According to Lord Cozens-Hardy in Jnre Hilckes, a corpora- 
tion is “controlled” essentially by the board of directors. The place of 
meeting of the board of directors is an essential factor in determining the 
character of the corporation. If such place of meeting be in enemy territory, 
the corporation may be enemy. 

Again it may be pointed out that the injection of the term “control” into 
the law has brought about nothing, and that the same objects were more 
effectively brought about in the law as it existed before the Daimler case. 
Under that law the rights of enemy shareholders and directors were in com- 
plete suspense for the duration of the war. No communication of any kind 
could legally pass between such shareholders and directors and the corpora- 
tion in England. Control was legally impossible. 

This situation was fully realized in the United States. Congress refused 
to become involved in the consequences flowing from the Daimler case, and in 
the Act of October 6, 1917, restored the situation as it existed in England 
after the royal proclamation of September 14,1915. In the United States a 
corporation was declared to be enemy only if incorporated in an enemy coun- 
try, or carrying on trade in an enemy country. In only one important 
respect did it depart from the law in England of the time. No domestic 
corporation was declared capable of acquiring enemy character. 
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English law on the enemy character of corporations developed along 
sound principles down to the time of the Daimler case. That case was an 
unsound departure in the law, a departure which resulted only in confusion. 
It was a departure along lines which the United States refused to follow when 
it entered the war in 1917. 
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ARMED MERCHANT VESSELS AND SUBMARINES 


The problem of dealing with armed merchant vessels in time of war nat- 
urally recurs when the limitation of the use of submarines is considered. 
The use of armed merchant vessels in early times was somewhat comparable 
to the employment of other means of private defense before the maintenance 
of safety was regarded as a public function. The resort to privateering and 
the existence of piracy, slave trading, smuggling, etc., were given as justifica- 
tion for arming private vessels. Self-protection in time of peace and in time 
of war was necessary. The Declaration of Paris, 1856, by which “ Priva- 
teering is and remains abolished,”’ was hailed as an act putting an end to arm- 
ing of merchant vessels. 

The laws of the United States from June 25, 1798, had provided for defense 
against aggression, search, etc., by a vessel ‘‘not being a public armed vessel 
of some nation in amity with the United States.”” In the days of filibuster- 
ing expeditions armed vessels were required to give bonds to double their 
value, as arming was not regarded as essential to safety. 

Mr. Churchill on March 26, 1913, in the British Parliament advocated 
arming of merchant vessels as a measure necessary to meet the possibility of 
conversion of merchant vessels by other states into cruisers. In reply to a 
question on June 11, 1913, as to whether the vessels were ‘‘equipped for de- 
fense only and not for attack,’’ Mr. Churchill said: ‘Surely these ships will be 
quite valueless for the purposes of attacking armed vessels of any kind. 
What they are serviceable for is to defend themselves against the attack of 
other vessels of their own standing.”’ And later in March, 1914, he said: 
“They are not allowed to fight with any ships of war.” 

The status of armed merchant vessels arose immediately at the outbreak of 
the World War. On August 4, 1914, the day of the British declaration of 
war against Germany, the British Chargé at Washington called the attention 
of the American Secretary of State to the rules of the Treaty of Washington, 
1871, and to the obligations of a neutral state under the Hague conventions 
particularly in regard to conversion of merchant vessels. This was further 
elaborated in a note of August 9th among other positions asserting that “‘the 
German Government have consistently claimed the right of conversion on 
the high seas, and His Majesty’s Government therefore maintain their claim 
that vessels which are adapted for conversion and under German rules may 
be converted into men-of-war on the high seas should be interned in the ab- 
sence of binding assurances, the responsibility for which must be assumed by 
the neutral Government concerned, that they shall not be so converted.” 
The United States did not admit this responsibility. 
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On September 19, 1914, the State Department issued a memorandum 
making known certain physical bases for determining the intent of arming 
merchant vessels. Correspondence with belligerents followed and many 
differences of opinion were disclosed. 

The Netherlands prohibited the entrance of armed merchant vessels as 
“vessels of a belligerent assimilated to warships,’ and in spite of British 
protests maintained its position. Other states, particularly South American 
states, took restrictive action. In 1917 in the House of Commons, Mr. 
Churchill definitely stated that ‘‘The object of putting guns on a merchant 
ship is to compel the submarine to submerge.” 

That arming merchant vessels is not regarded as a practice to be discontin- 
ued is evident from Article XIV of the Washington 1922 Treaty Limiting 
Naval Armament, which provides: 

No preparations shall be made in merchant ships in time of peace for 
the installation of warlike armaments for the purpose of converting such 
ships into vessels of war, other than the necessary stiffening of decks for 
the mounting of guns not exceeding 6-inch (152 millimetres) calibre. 

The use of state owned vessels in commerce in the time of peace and the 
custom of granting subsidies and establishing auxiliary transport and other 
fleets further complicates distinctions among vessels. It is impossible in 
time of war to set up standards which would satisfactorily define acts of de- 
fense and acts of offense upon the part of an armed merchant vessel, and if 
such standards were agreed upon their correct interpretation by irresponsible 
merchant masters would be problematical. The obligations of neutrals in 
regard to the treatment of armed merchant vessels are also open to many 
differences of opinion and these differences were evident in the World War. 
When the arming of merchant vessels, which Mr. Churchill viewed as a 
“period of retrogression,”’ is prohibited, then one fertile source of misunder- 
standings both on the part of belligerents and of neutrals is removed. A 
further complication in determining status would be introduced if Mr. 
Churchill’s statement in the House of Commons on June 10, 1913, is ad- 
mitted. He makes the following distinctions on the ground that misconcep- 
tions existed even in England. 

Merchant vessels carrying guns may belong to one or other of two 
totally different classes. The first class is that of armed merchant 
cruisers which on the outbreak of war would be commissioned under the 
white ensign and would then be indistinguishable in status and control 
from men-of-war. In this class belong the Mauretania and Lusitania. 
The second class consists of merchant vessels, which would (unless spe- 
cially taken up by the Admiralty for any purpose) remain merchant vessels 
in war, without any change of status, but have been equipped by their 
owners, with Admiralty assistance, with a defensive armament in order 
to exercise their right of beating off attack. 

The only sound position seems to be that a vessel entitled to be treated as a 
merchant vessel both by neutral and belligerent shall have an unequivocal 
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status. This can be based only upon a prohibition of armament, and then 
aircraft, submarines or other vessels of war in dealing with merchant vessels 
can find no justification for failure to observe the laws of war. It may be 
wise to revert to the position of the United States of January 18, 1916, sum- 
marized from a long argument as follows: 


It would, therefore, appear to be a reasonable and reciprocally just 
arrangement if it could be agreed by the opposing belligerents that subma- 
rines should be caused to adhere strictly to the rules of international law 
in the matter of stopping and searching merchant vessels, determining 
their belligerent nationality, and removing the crews and passengers to 
places of safety before sinking the vessels as prizes of war, and that mer- 
chant vessels of belligerent nationality should be prohibited and pre- 
vented from carrying any armament whatsoever. 


GEORGE GRAFTON WILSON. 


THE SETTLEMENT OF THE REPARATION PROBLEM 


On March 13, 1930, President von Hindenburg placed the final approval 
of the German Government on what is known as the ‘‘New Plan” to take 
the place of the Dawes Plan for the payment of reparations due under the 
Treaty of Versailles of June 28,1919. The New Plan is composed of a series 
of documents and agreements beginning with the report of the Committee 
of Experts of June 7, 1929, with annexes, known as the Young Plan, the 
political instruments drawn up at The Hague conference in August, 1929, 
and the series of agreements signed at The Hague on January 20, 1930. By 
an agreement of January 20th between Germany and the creditor Powers the 
New Plan is ‘definitely accepted as a complete and final settlement, so far as 
Germany is concerned, of the financial questions resulting from the war” 
and by their acceptance “the signatory Powers undertake the obligations and 
acquire the rights resulting for them respectively from the New Plan.” 

Agreements were also signed at The Hague on January 20, 1930, for the 
discharge or final settlement of the reparations obligations of Austria, Hun- 
gary, and Bulgaria, and of the claims and liabilities of the Succession States 
of the former Austro-Hungarian Monarchy. The creditor Powers also 
signed agreements regarding the distribution among them of the German and 
non-German reparations. Letters exchanged on August 30, 1929, had 
already provided for the evacuation of the Rhineland. 

Thus, it has taken more than a decade after hostilities ended and the 
signature of the Peace Treaty, for the former enemies to come to an agree- 
ment that purports to be a final settlement of the financial questions between 
them growing out of the war. Inthe Armistice of November 11, 1918, Ger- 
many agreed to the cryptic condition ‘‘ Reparation for damage done.” The 
condition had been previously interpreted by the Allied Governments in a 
memorandum to President Wilson with which he agreed and communicated 
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to Germany on November 5, 1918, as follows: “By it they understand that 
compensation will be made by Germany for ali damage done to the civilian 
population of the Allies and their property by the aggression of Germany by 
land, by sea, and from the air.””! At the Peace Conference, the German 
delegation maintained that this obligation was limited to restoring the 
devastated areas in France and Belgium and to compensating injuries to 
civilians in person or property within those limits, and that compensation to 
other countries or for other categories of damage were outside the terms of 
Germany’s surrender.’ 

In Article 231 of the Peace Treaty, the Allied Governments affirmed, and 
required Germany to accept, “the responsibility of Germany and her allies 
for causing all the loss and damage to which the Allied and Associated Gov- 
ernments and their nationals have been subjected as a consequence of the 
war imposed upon them by the aggression of Germany and her allies.’’’ 
The German delegation to the Peace Conference sought to repudiate the 
acceptance of responsibility for the war and its consequences set forth in this 
article, and requested the data collected by the Allied Commission on the 
Responsibility of the Authors of the War and on the Enforcement of Penal- 
ties. This attitude of the German delegation apparently laid the founda- 
tion for the subsequent Nationalist campaign in Germany which, by im- 
pugning the evidence upon which the findings of the Commission on Respon- 
sibility was based, and then assuming that Germany’s alleged ‘“‘war guilt”’ 
contained in Article 231 was based on the report of that commission, de- 
mands the revision of the article. The records show, however, that this 
assumption is fallacious; that the Commission on Responsibility of the 
Authors of the War had nothing to do with the drafting of Article 231 or its 
insertion in the treaty; but that this article, along with all the other provi- 
sions of Part VIII of the treaty dealing with reparations, was the work of 
members of the separate and distinct Allied Commission on Reparations 
acting specially under the direct supervision of the heads of Allied Govern- 
ments at Paris. 

In President Wilson’s addresses preceding Germany’s request for an 
armistice which she accepted as the basis for the peace negotiations, he 
affirmed the responsibility of Germany and her allies for the war, and Ger- 
many in the pre-Armistice correspondence with President Wilson did not 


1 See Conditions of an Armistice with Germany, Supplement to this Journat, Vol. 13 
(1919), p. 101, and Secretary Lansing’s communication to the German Government, Nov. 
5, 1918, ibid., p. 95. 

?Summary of Observations of the German Delegation on the Conditions of Peace, 
printed in David Hunter Miller's My Diary at the Peace Conference of Paris, Vol. XIX, 
p. 283. 

’ The treaty is printed in Supplement to this Journau, Vol. 13 (1919), p. 151. See 
p. 251 et seg., for the Reparation provisions. 

‘See communications of Count Brockdorff-Rantzau and M. Clemenceau’s reply, printed 
in Miller, op. cit., Vol. XVIII, pp. 242-250. 
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deny it but admitted it by clear implication.» The Commission on Repara- 
tions appointed by the Peace Conference on January 23, 1919, consisting of 
twenty-nine members, turned out to be too unwieldy. ‘Consequently, the 
three Heads of States, who were now meeting alone and privately, consti- 
tuted a kind of ‘Big Three’ to consider these difficult economic questions: a 
special committee composed of Norman H. Davis for the United States, 
Louis Loucheur for France, and the Rt. Hon. E. 8. Montagu for the British 
Empire.”® Mr. Davis informed President Wilson on March 25, 1919, that 
the special committee had agreed upon the form for the peace treaty. The 
proposed wording was given in a document sent to Colonel House the day 
before. As this document appears to be the genesis of the reparation clauses 
of the Treaty of Versailles, the first paragraph of it, which evolved into Arti- 
cle 231 of the treaty, will be quoted: 
(1) The loss and damage to which the Allies and Associated Govern- 
ments and their nationals have been subjected as a direct and necessary 


consequence of the war imposed upon them by the Enemy States, is 
upwards of 800 thousand million marks. 


The document was marked Schedule A and was attached to a memorandum 
headed “Reparation”? submitted ‘‘as the joint views of Messrs. Davis, 
Strauss & Lamont.” The memorandum stated “we attach Schedule A, 
being a form which we have drafted for embodiment in the Treaty.’’? 

A draft containing the following revision of the above-quoted paragraph 
(1) was presented to the Council of Four by Mr. Lloyd George on March 30, 


1919, but was not accepted: 


The loss and damage to which the Allied and Associated Govern- 
ments and their nationals have been subjected as a direct and necessary 
consequence of the war imposed upon them by the aggression of the 
enemy States by land, air and sea, is upwards of 30,000,000,000 pounds.® 


A modified schedule “showing the basic text of the reparation clauses and 


5 In his address of Sept. 27, 1918, particularly mentioned by Germany in her note of Oct. 
6, 1918, requesting the President to initiate peace negotiations, President Wilson specifi- 
cally charged that the Central Empires “forced this war upon us.” (Congressional Record, 
Sept. 28, 1918, Vol. 56, Pt. II, p. 10887.) In Secretary Lansing’s note of Oct. 14, 1918, the 
President very solemnly called the attention of the Government of Germany ‘“‘to the lan- 
guage and plain intent of one of the terms of peace which the German Government has now 
accepted.” The note then quoted from the President’s address of July 4, 1918, ‘The de- 
struction of every arbitrary power anywhere that can separately, secretly, and of its single 
choice disturb the peace of the world,” and added, ‘“‘ The power which has hitherto controlled 
the German nation is of the sort here described.”’ (This Journat, Supp. Vol. 13 (1919), p.89.) 

* Woodrow Wilson and World Settlement. Written from his unpublished and personal 
material by Ray Stannard Baker, 1922. Vol. II, p. 373. 

7 Letter of Norman H. Davis, March 25, 1919 (autographed original), to President Wilson, 
with memorandum of American experts on the reparation settlement, their estimates, and 
those of the French and British (typewritten original), printed as Document 56 by Ray 
Stannard Baker, op. cit., Vol. III, pp. 383-396. 

* Annotations of the Treaty of Versailles, reproduced in Miller, op. cit., Vol. XIX, p. 288. 
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categories of damage,”’ was sent to President Wilson by Messrs. Norman H. 
Davis and Vance McCormick on April 4, 1919.° The first paragraph had 
been changed to read as follows: 


1. The Allied and Associated Governments affirm the responsibility 
of the enemy States for causing all the loss and damage to which the 
Allied and Associated Governments and their nationals have been sub- 
jected as a consequence of the war imposed upon them by the aggression 
of the enemy States. 


This text was presented to the Council of Four by Mr. Lamont, Mr. Keynes, 
and M. Loucheur on April 7th, and was ‘“‘accepted, subject to the reintroduc- 
tion of the clause ‘and the enemy States accept,’ after ‘affirm,’ which had 
been previously agreed to but was omitted in the draft. No further change 
was made in the article except for the substitution of ‘Germany and her 
Allies,’ for ‘enemy States.’”’ 

We thus have what ought to be considered as most authentic and reliable 
evidence of the origin of Article 231 of the Treaty of Versailles. Nowhere 
in the record of the article is the report of the Commission on Responsibility 
of the Authors of the War mentioned, nor do any of its members appear as 
having taken part in the discussions. The appointment of that commission 
appears to have been regarded as a formality. When it was first proposed in 
the Council of Ten on January 13, 1919, President Wilson objected that it 
was not necessary, since the question of the “responsibility of the authors 
of the war could be settled forthwith’’ by the Council." The report of the 
Commission on Responsibility was signed on March 29th, after the Com- 
mission on Reparations had practically completed its draft of the reparation 
clauses of the treaty, including Article 231. The report of the Committee on 
Responsibility dealt with the subjects included in Part VII of the treaty 
entitled ‘‘ Penalties.’ The report was not acted on until April 23rd, six- 
teen days after the final draft of Article 231 had been approved, and then the 
articles recommended in it were not accepted, but referred to a drafting 
committee, which on April 26th circulated revised articles widely different 
from the articles recommended in the report. They became Articles 227-230 


® Letter of Norman H. Davis and Vance McCormick to President Wilson, April 4 (auto- 
graphed original), with draft clauses, comments and reservations (typewritten copy), re- 
produced as Document 58 in Baker, op. cit., Vol. III, pp. 403-408. 

10 Annotations of the Treaty of Versailles, Miller, op. cit., Vol. XIX, pp. 288-289. 

Concerning the first change mentioned in the above quotation, a paragraph entitled 
“‘ Acknowledgment by Enemy” appears as number 9 of Schedule A attached to the Repara- 
tion memorandum of Messrs. Davis, Strauss and Lamont sent to Col. House on March 24th. 
Baker, op. cit., Vol. III, p. 389. Concerning the second change, the following reservation 
was made to the basic text of April 4th: ‘‘ Article 1 is agreed to subject to: (a) Italian reserve 
with respect to substituting for ‘enemy States’ where it first occurs, the word ‘Germany,’ 
thus proclaiming the liability of Germany for all consequences of the war of herself and 
her Allies.” (Baker, op. cit., Vol. III, p. 404.) 

11 Annotations of the Treaty of Versailles, reproduced in Miller, op. cit., Vol. XIX, p. 253. 
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of the treaty, and did not receive their final form until May 30th, after the 
treaty had been submitted to the German delegation.” 

Article 231 seems to have been inserted in the treaty for political effect. 
In submitting the reparation formula to Col. House on March 24, 1919, Mr. 
T. W. Lamont explained as to paragraph (1), “the thought was that for 
political reasons it might be wise to have the Germans admit the enormous 
financial loss to which the world had been subjected by the war which they 
had begun.’”’* Germany’s financial liability was not measured by it, but by 
Article 232, in which the Allies, recognizing that the resources of Germany 
were not adequate to make complete reparation for all the loss and damage 
referred to in Article 231, returned to their pre-Armistice interpretation of 
reparation and required Germany to undertake to make compensation for all 
damage done to the civilian population and to their property. The cate- 
gories of compensation that might be claimed under this article were enumer- 
ated in an annex as follows: 


(1) Damage to injured persons and to surviving dependents by 
personal injury to or death of civilians caused by acts of war, including 
bombardments or other attacks on land, on sea, or from the air, and 
all the direct consequences thereof, and of all operations of war by the 
two groups of belligerents wherever arising. 

(2) Damage caused by Germany or her allies to civilian victims of 
acts of cruelty, violence or maltreatment (including injuries to life or 
health as a consequence of imprisonment, deportation, internment or 
evacuation, of exposure at sea or of being forced to labor), wherever 
arising, and to the surviving dependents of such victims. 

(3) Damage caused by Germany or her allies in their own territory 
or in occupied or invaded territory to civilian victims of all acts in- 
jurious to health or capacity to work, or to honor, as well as to the 
surviving dependents of such victims. 

(4) Damage caused by any kind of maltreatment of prisoners of war. 

(5) As damage caused to the peoples of the Allied and Associated 
Powers, all pensions and compensation in the nature of pensions to 
naval and military victims of war (including members of the air force), 
whether mutilated, wounded, sick or invalided, and to the dependents 


2 Annotations of the Treaty of Versailles, Miller, op. cit., Vol. XIX, pp. 254-258. 

18 Miller, op. cit., Vol. VII, p. 147. See the statement of Mr. Lloyd George in the Council 
of Four on April 29th, that ‘‘He had himself returned to London in order to explain to the 
British Parliament that Germany could not pay the whole costs of the war,” and his 
previous statement in discussing the second paragraph of the draft presented by Mr. 
Lamont, Mr. Keynes, and M. Loucheur on April 7th, which in modified form, became 
Article 232 of the treaty, that ‘‘it was necessary to state somewhere the reason why the 
Allies agreed to accept less than the whole cost of the war. The phrase had been put in to 
justify the Treaty to the French. and the British peoples.’ (Annotations of the Treaty of 
Versailles, Miller, op. cit., Vols XIX, pp. 291 and 294.) Among the reserves to this text 
appears the following: ‘‘(b) French reserve as to the political policy of incorporating Article 1 
and the first half of Article 2, as this is in the nature of a preamble and might be omitted or 
placed in the general preambles of the Treaty.” (Draft clauses, comments and reservations, 
accompanying letter of Norman H. Davis and Vance McCormick to President Wilson, 
April 4, 1919, Baker, op. cit., Vol. III, p. 404.) 
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of such victims, the amount due to ie Allied and Associated Govern- 
ments being calculated for each of them as being the capitalized cost 
of such pensions and compensation at the date of the coming into force 
of the present treaty on the basis of the scales in force in France at 
such date. 

(6) The cost of assistance by the Governments of the Allied and Asso- 
ciated Powers to prisoners of war and to their families and dependents. 

(7) Allowances by the Governments of the Allied and Associated 
Powers to the families and dependents of mobilized persons or persons 
serving with the forces, the amount due to them for each calendar year 
in which hostilities occurred being calculated for each Government on 
the basis of the average scale for such payments in force in France 
during that year. 

(8) Damage caused to civilians by being forced by Germany or her 
allies to labor without just remuneration. 

(9) Damage in respect of all property wherever situated belonging 
to any of the Allied or Associated States or their nationals, with the 
exception of naval and military works or materials, which has been 
carried off, seized, injured or destroyed by the acts of Germany or her 
allies on land, on sea or from the air, or damage directly in consequence 
of hostilities or of any operations of war. 

(10) Damage in the form of levies, fines and other similar exactions 
imposed by Germany or her allies upon the civilian population. 


The inability of the Allies to agree on the amount of Germany’s liability 
for these categories of damage, due to the exigencies of their national politics, 
prevented them from fixing the amount in the treaty. ‘The French proposed 
a minimum of £16,400,000,000 sterling, and a maximum of £24,400,000,000. 
The British proposed £22,800,000,000. The Americans proposed a mini- 
mum of £8,700,000,000 and a maximum of £13,000,000,000. These 
estimates included interest and sinking fund. Their present worth was 
given as: French proposals, $31,000,000,000 and $47,000,000,000; English 
proposal, $55,000,000,000; American proposals, $25,000,000,000 and $35,- 
000,000,000. The heads of the Allied Governments at Paris were unwilling 
to assume the risk of stating an amount which might prove to be inadequate 
to meet their claims or less than the limit of Germany’s capacity to pay. 
They therefore informed the German delegation: 

The vast extent and manifold character of the damage caused to the 

Allied and Associated Powers in consequence of the war has created a 

reparation problem of extraordinary magnitude and complexity, only to 

be solved by a continuing body, limited in personnel and invested with 

broad powers to deal with the problem in relation to the general eco- 
nomic situation.” 

They consequently passed the solution of the problem along to the Repara- 

tion Commission established by the Treaty of Peace. The commission was 

required to find the amount of damage for which compensation was to be 

14 See tables submitted by the Special Committee on Reparation reproduced in Document 


56, Bak er, op. cit., Vol. III, pp. 394-396 
46 Annotations of the Treaty of Versailles, Miller, op. cit., Vol. XIX, p. 284. 
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made by Germany and notify the German Government of its obligations by 
May 1, 1921, accompanied by a schedule of payments prescribing the time 
and manner for securing and discharging the entire obligation within a 
period of thirty years. Germany was not represented on the Reparation 
Commission, but the treaty provided that the commission “shall consider the 
claims and give to the German Government a just opportunity to be heard.” 

After several unsuccessful attempts had been made to reach an under- 
standing with Germany on the amount of the reparations bill, the Repara- 
tion Commission proceeded to effect a valuation of the claims submitted by 
the Allied and Associated Powers for specific categories of damage. The 
procedure adopted was as follows: 


Each Government concerned collected and checked the individual 
claims of its nationals. It grouped them in categories and forwarded to 
the Reparation Commission the total arising under each category. The 
totals constituted the claims of the Governments who submitted them 
to the Commission. 

The claims thus drawn up by the Allied Governments, before being 
examined by the Commission, were transmitted to the German Govern- 
ment for observations. With these observations before it, the Commis- 
sion then examined the substance of the claims made by the Allied 
Governments, and finally, in a judicial capacity, pronounced upon the 
monetary loss represented by the damages in question.'® 


A table of the ‘‘ Estimate of Claims submitted by the Allied and Associated 
Powers,’ showing the amounts claimed under each category of damage in- 
cluded in the treaty, was compiled by the Commission, but owing to the 
different currencies in which they were stated, and the difficulties of fixing 
dates and the rates of exchange for computing the amount of the claims in 
gold marks, no totals were arrived at. The General Secretary of the Repara- 
tion Commission explains that ‘‘the total represented the comprehensive 
damage, and cannot be split into component elements representing the ap- 
proved claims of individual Powers. . . . It was not indeed contemplated 
by the Treaty that the Commission should find individual totals, and under 
the Treaty’s scheme there was no particular interest in such a procedure 
being adopted.”’!” 

The hearings of the German Government before the Reparation Com- 
mission were completed on April 12, 1921, and ten days later it sent a letter 
commenting on these hearings as follows: 


The German Government fully recognizes that in the short time that 
remained between the presentation of the claims by the Allied Govern- 
ments, and the time limit fixed by the Peace Treaty, the Reparation Com- 
mission has done its utmost to enable the German Government to verify 


6 Report on the Work of the Reparation Commission from 1920 to 1922, by Andrew 
McFadyean, General Secretary. Reparation Commission. V. London, 1923, p. 25. 

" The table of claims is printed in the Report on the Work of the Reparation Commission, 
tbid., Appendix VII, opposite page 190. 
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the data of the Allies and to pronounce upon them. In view, however, of 
the insufficiency and the unreliability of the data to be verified, and the 
shortness of the time allowed for coming to a decision, the German Gov- 
ernment cannot admit that it has been given in this supremely important 
question the just opportunity to be heard to which “it was entitled 
under the terms of paragraph 2 of Article 233 of the Treaty of Ver- 
sailles.’’1® 


On April 27, 1921, the Reparation Commission established Germany's 
total indebtedness in the amount of 132,000,000,000 gold marks.” The 
schedule of payments had been agreed upon by the Allied Governments 
meeting in London to consider the problems raised by Germany’s failure to 
make the payments required by Article 235 of the peace treaty pending the 
determination of the Allied claims. This schedule of payments was adopted 
in substance by the Reparation Commission and notified to Germany on 
May 5, 1921.”° 

The indebtedness of Germany fixed by the Reparation Commission in the 
sum of 132,000,000,000 gold marks has been severely criticized,”! and it has 
been estimated that under the schedule of payments Germany would not 
have paid even the interest on the debt in 350 years.” Without attempting 
to defend the amount, attention is called to the following recommendations 
of the report of Messrs. Davis, Montagu, and Loucheur, as the Special Com- 
mittee on Reparation Settlement, submitted to the three heads of State at 
Paris, March 20, 1919: 


On a liberal basis, we estimate that Germany might possibly pay from 
10 to 20 billion dollars over a period of 20 to 30 years. 

As nearly as we can judge from the present estimates, the damage 
done by Germany for which she is liable under the strictest interpreta- 
tion of the exchange of notes between President Wilson and the German 
Government, as modified by the Allies on November 4 and accepted by 
President Wilson, might amount to approximately 25 billion dollars. 
It is felt that Germany should, if possible, be forced to pay at least this 
amount, and that, if the demands are confined to this interpretation, 
which the Germans have accepted, the moral opinion of the world 


18 Quoted from the Report on the Work of the Reparation Commission, ibid., p. 34. 

19 The General Secretary of the Reparation Commission, in the report heretofore quoted, 
in referring to the table of claims printed as Appendix VII of his report, says: ‘It would be 
idle to pretend that a consideration of it in isolation would greatly assist the reader to re- 
construct for himself the process by which the total of 132 milliards was arrived at. As has 
been explained, the procedure followed by the Commission was such that it was not possible 
to say which of the items figuring in the claims were submitted to reduction and in what 
degree.” (Page 36.) 

20 Report on Work of the Reparation Commission, ibid., p. 23. 

21 See address by Mr. Owen D. Young, chairman of the committee of experts that drafted 
the Young Plan, delivered at San Francisco, March 24, 1930, and printed in the New York 


Times, March 25th. 
22 Bulletin of International News, Aug. 1, 1929. (Information Service on International 


Affairs, London.) 
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would force Germany to pay this amount if she can do so, no matter how 
many years it may take to doso.... 

We therefore recommend that a demand be made upon Germany to 
pay a capital sum of 30 billion dollars, one-half of which shall be paid in 
dollars or sterling or gold marks at the standard of weight and fineness at 
the beginning of the war, and that the other half should be payable in 
German currency.” 


The amount recommended in this report was the same as “The original 
estimate of $30,000,000,000 which Messrs. Davis, Strauss and Lamont 
unanimously arrived at several weeks ago,’ which “‘is still, in their judg- 
ment, the most reasonable basis.’ ** It will thus be seen that the sum of 
$33,000,000,000 fixed by the Reparation Commission was only ten per cent. 
in excess of the sum recommended by the American economic experts at the 
Peace Conference. The failure of Germany to meet the requirements of this 
schedule, although temporarily modified in her favor by a number of inter- 
vening decisions of the Reparation Commission, and her eventual demand 
for a moratorium, led to the occupation of the Ruhr early in 1928: The in- 
flation resorted to by Germany to finance the passive resistance of the Ruhr 
population resulted in the final collapse of her currency and brought about 
the appointment of the Dawes Committee to “consider the means of ba- 
lancing the budget and the measures to be taken to stabilize the currency” 
of Germany.” 

The report of the Dawes Committee was signed on April 9, 1924. Its 
recommendations were accepted at a conference at London in August, 1924, 
and it went into effect on September 1, 1924.27 Germany was not represented 
on the Dawes Committee, but her representatives participated in the London 
conference which put the plan into effect. Mr. Ramsey MacDonald, then 
Premier of Great Britain and president of the London conference, referred 
to the London agreement “‘as the first Peace Treaty, because we sign it with a 
feeling that we have turned our backs on the terrible years of war and war 
mentality.”’?” But the members of the Dawes Committee understood that 
their recommendations were of a temporary character to be accepted against 
the coming of a better day in European international relationships when a 
final and comprehensive settlement might be reached. Thus they state in 
their report: ‘‘We have been concerned with the technical, and not the polit- 
ical, aspects of the problem presented to us. We have recognized indeed 
that political considerations necessarily set certain limits within which a 


** Report reproduced as Document 54 in Baker, op. cit., Vol. III, p. 376. 

* Paragraph 5 of Schedule C attached to the Reparation memorandum of Messrs. Davis, 
Strauss and Lamont, submitted to Col. House March 24, 1919. Reproduced in Baker, 
op. cit., Vol. III, p. 394. 

** See article ‘The Dawes Report on German Reparation Payments,” this JouRNAL, 
Vol. 18 (1924), p. 419. 

Ibid. 

* London Times, Aug. 18, 1924, p. 16. 
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solution must be found if it is to have any chance of acceptance;’’ and they 
finally point out ‘‘that while our plan does not, as it could not properly, at- 
tempt a solution of the whole reparation problem, it foreshadows a settle- 
ment extending in its application for a sufficient time to restore confidence, 
and at the same time is so framed as to facilitate a final and comprehensive 
agreement as to all the problems of reparation and connected questions as 
soon as circumstances make this possible.” * 

The Dawes Plan was silent on the most important item of the reparation 
problem, namely, the amount of Germany’s liability. Notwithstanding 
Premier MacDonald’s reference to the London agreement putting the plan 
into effect as “‘the first really negotiated agreement since the war’’ because 
“it was not the result of an ultimatum,” the fact is that two days before the 
Dawes Committee met the French Foreign Office issued a communiqué in 
which it was declared that ‘France will not accept that a committee of ex- 
perts make any changes in the amount of the debt as fixed May 1, 1921, and 
will give its consent to no reduction whatsoever in the amount of the obliga- 
tions of Germany as determined by the Reparation Commission in May, 
1921. 

The Dawes Committee accordingly confined its recommendations on the 
amount of reparation to a series of graduated annuities, computed according 
to Germany’s supposed capacity to pay, and running for an indefinite period 
of time. The experts indicated the sources of revenue from which these 
payments should be made, and set up machinery in Germany under the 
supervision of foreigners to assure the collection of the pledged revenues and 
provide for their payment to the creditor governments. In effect, Germany 
has, for the five years of the Dawes Plan, been in the hands of an interna- 
tional receivership. The substitution of the New Plan for the Dawes Plan 
will mark the end of the receivership. 

There seems to be no doubt that the Dawes Plan accomplished the purpose 
for which it was intended. Mr. S. Parker Gilbert, the American appointed 
by the Reparation Commission as Agent General for Reparation Payments, 
in his first report, dated November 30, 1925, said: 


The adoption of the Experts’ Plan by agreement between Germany 
and the Allied Powers represented a decision in favor of the rational 
settlement of the reparations problem, and an election at the same time 
in favor of the peaceful reconstruction of Europe. .. . 

From the point of view of German reconstruction, it is already clear 
that the Plan marked the determining point in the recovery from the 
disorder and disorganization of the inflation, and that developments 
since its adoption are to be estimated in terms of the part they have 
played in the readjustment to stable conditions and the restoration of 
the German economy to a productive state. 

The Plan has realized during the first year its two essential prelimi- 


28 Reparation Commission, XIV. Official Documents. The Experts’ Plan for Repara- 
tion Payments. pp. 10 and 39. 29 London Times, Oct. 29, 1923, p. 12. 
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nary objects, that is to say, a balanced budget and a stable currency. 
Without these it was impossible to look forward to the recovery of 
German business and industry. .. . 

From the point of view of reparation payments, the Plan has brought 
order into the management of the problem, and assured the deter- 
mination by actual experience of the reparations that can safely be 
paid and transferred. Under it, payments and deliveries are moving 
regularly to the creditor Powers, and in accordance with expectation. 
(Page 102.) 


In reviewing the record of what had been accomplished during four years of 
the operation of the plan, Mr. Gilbert in his annual report dated December 
22, 1928, stated: ‘‘Fundamentally, confidence has been restored, and Ger- 
many has been reéstablished as a going concern on a relatively high level of 
economic activity. From the very outset, moreover, the Plan has realized 
its primary object, by securing the expected reparation payments and trans- 
fers to the creditor Powers.’”’ (Page 166.) 

The intimations contained in the illuminating reports of the Agent General 
for Reparation Payments seem to have given the impetus to the initiation of 
the steps that have led to the present settlement of the problem. In con- 
cluding his third annual report, dated December 10, 1927, Mr. Parker said: 


As time goes on, and practical experience accumulates, it becomes 
always clearer that neither the reparation problem, nor the other 
problems depending upon it, will be finally solved until Germany has 
been given a definite task to perform on her own responsibility, with- 
out foreign supervision and without transfer protection. This, I 
believe, is the principal lesson to be drawn from the past three years, 
and it should be constantly in the minds of all concerned as the execu- 
tion of the Plan continues to unfold. (Page 172.) 


Six months later, in his interim report dated June 7, 1928, Mr. Gilbert 
reiterated : 


But the success of the Plan should not obscure its true nature. The 
Experts themselves did not recommend the Plan as an end in itself 
but rather as the means to meet an urgent problem and to accomplish 
practical results. They aimed primarily to provide for the recovery 
of Germany’s reparation debt to the Allies, and more broadly to provide 
for the reconstruction of Germany, not merely as the means of securing 
the payment of reparation but also as ‘“‘part of the larger problem of the 
reconstruction of Europe.’ I believe, as indicated in the conclusions 
to my last report, that from both standpoints the fundamental problem 
which remains is the final determination of Germany’s reparation 
liabilities, and that it will be in the best interests of the creditor Powers 
and of Germany alike to reach a final settlement by mutual agreement 
“‘as soon,” to use the concluding words of the Experts, ‘as circum- 
stances make this possible.”” (Page 108.) 


At Geneva, on September 16, 1928, the representative of Germany, Bel- 
gium, France, Great Britain, Italy, and Japan agreed on the necessity for a 
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complete and final settlement of the question of reparations and of the con- 
stitution for this purpose of a committee of financial experts nominated by 
the six governments.* On December 22, 1928, the terms of reference to the 
committee were announced as follows: 


The Belgian, British, French, German, Italian and Japanese Govern- 
ments, in pursuance of the decision reached at Geneva on September 
16, 1928, whereby it was agreed to set up a committee of independent 
financial experts, hereby entrust to the Committee the task of drawing 
up proposals for a complete and final settlement of the reparation 
problem. These proposals shall include a settlement of the obligations 
resulting from the existing treaties and agreements between Germany 
and the creditor Powers. The committee shall address its report to 
the governments which took part in the Geneva decision and also to 
the Reparation Commission.*! 


The committee was constituted with two experts of the six nationalities 
mentioned in the terms of reference, and two American experts appointed by 
the German Government and the Reparation Commission acting jointly. 
Each expert appointed an alternate. The first regular meeting of the com- 
mittee was held in Paris on February 11, 1930, and after holding continuous 
sessions over a period of seventeen weeks, the committee submitted its re- 
port on June 7, 1929. The text of the report is printed in the Supplement to 
this JouRNAL, page 81. Its provisions will be commented on in the next 


issue of the JouRNAL. 
GeorGE A. FINcH. 


THE CONCILIATORY POWERS OF THE WORLD COURT: THE CASE OF THE 
FREE ZONES OF UPPER SAVOY 


In the order handed down on August 19, 1929, by the Permanent Court of 
International Justice in the dispute between France and Switzerland con- 
cerning the Free Zones of Upper Savoy and the District of Gex (Series A, 
No. 22) occurs the following notable paragraph as part of the considerations 
upon which the order is grounded: 


Whereas the judicial settlement of international disputes, with a 
view to which the Court has been established, is simply an alternative 
to the direct and friendly settlement of such disputes between the 
parties; as consequently it is for the Court to facilitate so far as is 
compatible with its Statute, such direct and friendly settlement. 


The question whether the court has jurisdiction under the statute to settle 
disputes by conciliatory procedure, either ex officio or by agreement of the 
parties, is of great importance. France and Switzerland, after protracted 


% Final Act of the Hague Conference, Jan. 20, 1930. British Parliamentary Papers, 
Misc. No. 4 (1930), Cmd. 3484, p. 14. 
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negotiations, were unable to agree upon the interpretation of Article 435, 
paragraph 2, of the Treaty of Versailles, relating to the abrogation of the 
treaties of 1815 and supplementary acts neutralizing the Free Zones of Upper 
Savoy and the Gex District. France contended that the agreement with 
Switzerland entered into before the Treaty of Versailles gave the effect of 
abrogating the system established at the Congress of Vienna and permitted 
France to adjust her customs line in this region in conformity with the politi- 
cal frontier. Switzerland, on the other hand, contended that as between 
herself and France, Article 435, paragraph 2, with its annexes, was not in- 
tended to lead necessarily to the abrogation of the old system, but simply 
that the parties might abrogate it by mutual consent. It is true that para- 
graph 1 speaks of the agreement reached between the two parties as being 
one for the abrogation of the old stipulations; but in paragraph 2 the old 
system is spoken of only as ‘‘no longer consistent with present conditions and 
that it is for France and Switzerland to come to an agreement together with a 
view to settling between themselves the status of these territories under such 
conditions as shall be considered suitable by both countries.”’ 

Switzerland is not a party to the Treaty of Versailles and refused to ac- 
quiesce in its provisions as thus interpreted. The parties therefore sub- 
mitted the dispute to the court by special agreement under which (1) the 
court is to determine whether the old system was abrogated by the Treaty of 
Versailles, having regard to all relevant facts anterior to the treaty; (2) as 
soon as it has concluded its deliberation on this question, and before render- 
ing any judgment, the court is to ‘“‘accord the two parties a reasonable time 
to settle between themselves the new régime to be applied in those districts, 
under such conditions as they may consider expedient’; (3) failing the con- 
clusion and ratification of a convention between the two parties, the court 
shall pronounce in a single judgment its decision upon the question of abro- 
gation, and also settle the status of the territories for a period to be fixed 
by the court. 

It will be seen, therefore, that the parties thus requested the court to give 
an interlocutory decision closely resembling an advisory opinion; then to 
initiate conciliatory procedure to permit of a voluntary agreement between 
the parties; and finally, failing a compromise, to adjust the controversy by 
itself fixing the status as well as the period during which the conditions shall 
continue. The court decided that the clauses of the Treaty of Versailles 
were intended only to leave the settlement of the status of the territories to 
France and Switzerland, excluding the intervention of any other Powers, 
though they may have been parties to the Treaty of Vienna or subsequent 
acts; that Switzerland not being a party to the Treaty of Versailles, was 
bound by it only to the extent to which she had acquiesced; and the court 
fixed a period ending May 1, 1930, within which the parties are to settle 
between themselves the new régime to be applied. 

We are not concerned here with the merits of the controversy but with the 
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extent of the jurisdiction which the court conceives itself tc have in pro- 
moting conciliation under a voluntary agreement. Fortunately, the court 
refused to agree to communicate the result of its deliberations as requested 
by the parties, in advance of a decision. Article 54, paragraph 3, of the 
statute requires that ‘‘the deliberations of the Court shall take place in 
private and remain secret.’”’ Any unofficial communication of the results 
of its deliberation is prohibited under Article 58. Even Article 32 of the 
rules, permitting the parties to propose variations in procedure for a particu- 
lar case, subject to adoption by the court, could not override the mandatory 
provisions of the statute. The course of proceeding requested by France 
and Switzerland was not necessary to any function of conciliation which 
the court might possess. Indeed, to indicate in advance the result of its 
deliberations upon only a portion of the issues, besides being undignified, 
might easily lead to bargaining rather than to a composition of differences 
with an approach to justice. The court very wisely refused to comply 
with the terms of submission, holding them to be in contravention of the 
statute. It did, however, take upon itself a function of conciliation in 
entering its interlocutory order by which the parties are accorded a period 
expiring May 1, 1930, to reach an agreement upon the new régime. 

The question whether the court has power under its fundamental law 
thus to facilitate “‘direct and friendly settlement” is open to argument. 
It does not seem to be the kind of order contemplated by Article 48 of the 
statute. If an interpretation without judgment is in essence an advisory 
opinion, the request should have proceeded from the Council or the Assembly 
of the League of Nations, under Article 14 of the Covenant and Article 72 
of the Rules of Court. Judges Nyholm and Negulesco and Judge ad hoc 
Dreyfus do not agree with the reasoning of the court though they concur 
in the order. But Judge Pessoa remarks that as a judgment is ruled out by 
the agreement of submission and an advisory opinion had not been asked 
for by the Council or the Assembly, the court should have refused to enter- 
tain the case. The court itself seems to have sensed some irregularity be- 
cause it points out that “‘special agreements whereby international disputes 
are submitted to the court should henceforth [italics ours] be formulated 
with due regard to the forms in which the court is to express its opinion 
according to the precise terms of the constitutional provisions governing 
its activities.” 

As the purpose of the court is to settle international disputes, though by 
judicial means, it may be found that the court is at present too restricted 
in the control over its own procedure, especially in the matter of facilitating 
agreement between the parties. There would seem to be no sufficient 
reason why the court should be limited, as it is under Article 48 of the 
statute, to make orders only ‘‘for the conduct of the case.”” In the Mavrom- 
matis case (Judgment No. 11) the court interpreted its powers strictly in 
regard to the execution of a readaptation agreement between the parties, 
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ordered by its judgment in a prior submission. It has indicated in the 
present case that the order entered for voluntary adjustment is to be deemed 
exceptional. It would seem necessary and proper, however, for the court 
to have such power as part of its function of determining disputes under 
voluntary submissions. Such power would not extend its jurisdiction. It 
would serve to develop its usefulness as a court of conciliation where the 
conciliatory process is needed to supplement the determination of justiciable 
issues. ARTHUR K. KuaN. 


REVISING THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


The committee of jurists which framed the Statute of the Permanent 
Court of International Justice in 1920 of necessity trod many new paths. 
The Permanent Court of Arbitration, the still-born Court of Arbitral Justice 
and the short-lived Central American Court of Justice afforded some prece- 
dents but failed to meet all the problems. The practical success of the plan 
evolved by the experts is a lasting testimonial to their wisdom and ingenuity. 
It would, however, be very surprising if years of operation did not reveal the 
possibility of improving some details. The realization of this seems to have 
animated the Assembly’s resolution of September 20, 1928, which suggested 
to the Council the desirability of examining the Statute with a view to amend- 
ing it in so far as experience demonstrated the desirability of amendments. 
The election of an entire new bench in September, 1930, indicated that the 
time was appropriate. There was no thought of radical change or of total 
revision. It might have been a wiser procedure to let the court itself take 
the initiative in this matter, but national precedents do not indicate that 
such privilege has commonly been accorded to the judiciary. 

Pursuant to the Assembly’s resolution, the Council appointed a com- 
mittee of experts composed of MM. Scialoja (Chairman), van Eysinga, 
Fromageot, Gaus, Sir Cecil Hurst, Ito, Pilotti, Politis, Raestad, Elihu Root, 
Rundstein and Urrutia. The committee was assisted by M. Osusky, Chair- 
man of the Supervisory Commission, and by Judges Anzilotti and Huber, 
President and Vice President of the court. The Registrar of the court, M. 
Hammarskjéld, was also present and rendered valuable assistance. The 
committee met in Geneva on March 11, 1929; its consideration of the prob- 
lem of the accession of the United States has already been editorially con- 
sidered in this JourNaL.! The report of the committee was submitted to 
the Council and approved by it on June 12, 1929. It was discussed and 
slightly revised by a Conference of the Signatory States which met in Geneva 
in September. Finally, the report of the Signatory States was approved by 


® See the writer’s comment, this JourNaL, Vol. 22, p. 383. 

1 January, 1930 (Vol. 24), p. 105. See also the recent Publication No. 44 of the Depart- 
= of State, entitled ‘“‘The United States and the Permanent Court of International 
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the Assembly and a protocol opened for signature on September 14. Up to 
March 14, 1930, fifty-two states had signed and seven had ratified this 
protocol accepting the revision. The signature of the United States was 
affixed on December 9, 1929. 

The proposed changes may be placed in four groups: those designed to 
maintain the high character of the personnel of the court; those designed to 
improve the functioning of the court as a body; those dealing with advisory 
opinions; and sundry amendments. 

As a first step in regard to the individual judges, new qualifications are 
suggested for candidates for election; they should have ‘“‘ practical experience 
in international law” and be ‘‘at least able to read both of the official lan- 
guages of the court and to speak one of them.’”’ The Committee of Experts 
proposed that the Secretary-General should request the national groups to 
satisfy themselves that candidates have these qualifications, but the Con- 
ference and Assembly toned this down so that the Secretary-General is 
merely to draw their attention to the desirability of these attributes. The 
original proposal to modify Article 2 of the Statute thus failed of acceptance. 
Articles 16 and 17 of the original Statute limit slightly the outside activities 
of judges during their tenure of office, forbidding the holding of political 
office or acting as advocate in international cases. The revision would ex- 
clude ‘‘any other occupation of a professional nature.’”’ A judge on the 
court could therefore not continue private legal practice, serving as a pro- 
fessor, nor even as a director of a corporation. These requirements are 
necessary concomitants of the proposed revision of Article 23, which pro- 
vides that the ‘‘Court shall remain permanently in session except during the 
judicial vacations” and that the judges shall be bound ‘‘to hold themselves 
permanently at the disposal of the Court.’”’ To assure judges from the 
Americas, Asia, and other distant places, an opportunity to visit their homes, 
they are to be granted an extra six months’ leave every three years, which 
would amount to a year and a half out of the nine years’ term, in addition to 
the regular annual vacations. This constant availability of the regular 
judges would make it unnecessary to have deputy judges, and this class of 
judges is to be eliminated. Hereafter, therefore, the court would consist 
only of fifteen regular judges. 

The need for permanent functioning of the court is indicated by the fact 
that in the period covered by its first seven ordinary sessions, it held nine 
extraordinary sessions. Such a volume of business had not been antici- 
pated when the Statute was framed in 1920. Although it cannot be denied 
that the new scheme would work some hardship to non-European judges, the 
new significance thus attributed to the title ‘‘ Permanent Court”’ is pregnant 
with great advantages to the cause of international justice. For men of 
outstanding ability, private activities are always more remunerative than 
public service, but a slight increase in salaries is designed to make more pos- 
sible the personal sacrifice involved. 
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To prevent the court from becoming cumbersome with its new bench of 
fifteen judges, a scheme of rotation is provided. It was elaborated by Mr. 
Root on the basis of the experience of the courts of New York State, but only 
trial can establish whether this scheme will operate successfully in an inter- 
national court wherein the respective nationalities of judges and of parties 
litigant are not inconsequential factors. 

The Statute now contains no reference to the advisory functions of the 
court, which are provided for in Article 14 of the Covenant. The court has 
cared for the deficiency in its rules of procedure, but it seemed proper to put 
the essential elements of these rules into statutory form. The incidental 
advantage of such a step with regard to the accession of the United States 
was also in mind. It is proposed to add to the Statute a new chapter of four 
articles on advisory opinions. These articles reproduce substantially Arti- 
cles 72, 73 and 74 of the rules as revised in 1926, and are numbered 65, 66 and 
67 of the Statute. The fourth article—Number 68—as originally drafted by 
the Committee of Experts reads: 


In the exercise of its advisory functions the Court shall apply Arts. 65, 
66 and 67. It shall further be guided by the provisions of the preceding 
chapters of this Statute to the extent to which it recognizes them to be 
applicable. 


As amended by the Conference of Signatory States and approved by the 
Assembly, this article reads: 


In the exercise of its advisory functions, the Court shall further be 
guided by the provisions of the Statute which apply in contentious cases 
to the extent to which it recognizes them to be applicable. 


In some quarters, considerable importance has been attached to this re- 
drafting. It is said that the intent was to make paragraph one of Article 36 
applicable to advisory opinions. This paragraph of Article 36 states: ‘“‘The 
jurisdiction of the Court comprises all cases which the parties refer to it and all 
matters provided for in treaties and conventions in force.’”’ In the so-called 
Eastern Carelia case, the court gave its opinion that even with respect to re- 
quests for advisory opinions, relating to existing disputes, the consent of the 
disputant states was necessary. The court indicated that members of the 
League of Nations had yielded that consent in advance by accepting the 
Covenant, but non-member states would need to yield an ad hoc consent. 
It is now argued that the new Article 68 would give statutory force to this 
jurisprudence, assuring the court’s jurisdiction to render an advisory opinion 
in a contentious case, only if the parties to the dispute “refer” it to the 
court, that is, if they consent. This is a sound interpretation of the new 
Article 68. The new drafting may make the interpretation clearer, but the 
original text would certainly have led to the same conclusion since ‘‘the pre- 
ceding chapters of the statute” refer only to ‘‘contentious cases.”” That the 
new text merely clarified but did not alter the original text, was made clear 
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by Sir Cecil Hurst, who said in the conference that he proposed the amend- 
ment to allay the anxieties reported to him by an “enthusiastic gentleman 
from across the Atlantic.” 

Other suggested amendments include provisions for the resignation of a 
judge and the filling of occasional vacancies; improvement of the procedure 
in the special chambers of the court; regulation of the contribution of states 
in special circumstances; and several changes in drafting. 

The procedure suggested for bringing into effect the proposed amendments 
presents unusual and interesting features. As already stated, a protocol, 
embodying in an annex the amendments, was opened for signature. Usu- 
ally this protocol would have to be ratified by all parties to the original 
protocol of December 16, 1920. The new protocol does indeed provide for 
ratification, but it is further provided that it shall come into force on Sep- 
tember 1, 1930, ‘‘provided that the Council of the League of Nations has 
satisfied itself that those members of the League of Nations and states men- 
tioned in the Annex to the Covenant which have ratified the Protocol of 
December 16, 1920, and whose ratification of the present Protocol has not been 
received by that date, have no objection to the coming into force of the 
amendments to the Statute of the Court which are annexed to the present 
Protocol.” For this purpose, the United States ‘“‘shall be in the same posi- 
tion as a state which has ratified the Protocol of December 16, 1920.”’ This 
provision seems to contemplate the possibility ofa tacit acceptance. Clearly 
the protocol of December 16, 1920 can be modified only by the unanimous 
agreement of the parties thereto. Suppose the Foreign Offices of States X 
and Y assure the Council of the League before next September 1, that they 
favor the adoption of the amendments but that their Parliaments have not 
yet acted on the matter, and assume that all other parties ratify before that 
date. But assume further that the Constitutions of States X and Y require 
parliamentary approval of all treaties. If those Parliaments subsequently 
refuse consent to the ratification of the new protocol, it can not be said that 
States X and Y are bound and, therefore, the new protocol will not be in 
effect. 

Though the proposed amendments seem highly desirable, it unfortunately 
seems doubtful whether all the states involved will take action to ratify 
through their proper constitutional channels before September 1 of this year. 
Their failure to do so would probably postpone this desirable revision for 
nine years, since the new requirements placed on the judges could not prop 
erly be imposed in the midst of their terms. Nevertheless, the amend- 
ments dealing with advisory opinions could be adopted at any time, and if the 
entire project fails of adoption, a new protocol should be drawn up adopting 
this and some of the other proposed amendments which would not be subject 
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THE INFLUENCE OF MENTAL REACTIONS ON THE DEVELOPMENT OF 
INTERNATIONAL LAW 


What effect do particular manifestations of State conduct have upon the 
minds of the peoples of other States and upon policies attributable to their 
mental reactions? Such an inquiry might well be made with respect to the 
following situations: 


(1) Compelling a State to cede territory and to register the transac- 
tion in a treaty of which the validity is not to be challenged on the 
ground of compulsion. 

(2) The sending of armed forces into foreign adjacent territory for a 
protracted sojourn on grounds of self-defense. 

(3) The attack without warning by a belligerent warship of an enemy 
merchant vessel known to be unarmed and laden with neutral persons 
and property. 

(4) The destruction or diversion by a belligerent of an enemy owned 
cable connecting territory of a co-belligerent with neutral territory. 

(5) The patrolling by belligerent warships of the waters on the high 
seas adjacent to the territorial waters of a neutral State. 

(6) Habitual failure of a State to offer adequate local remedies as 
against itself for the benefit of aliens subjected to internationally illegal 
treatment at its hands. 

(7) The penalizing by a State of a former national for going abroad 
and acquiring, without its consent and in disobedience to its command, 
the nationality of a foreign State in pursuance of its naturalization laws. 

(8) The harsh or reactionary treatment of nationals, causing their 
emigration to foreign territory where they become a public charge. 

(9) Unwillingness to care for indigent or infirm aliens lawfully resident 
in the country within which they live. 

(10) Occupational discriminations against aliens permitted by treaty 
to enter and remain within the territory of the country where they live. 

(11) The exclusion, by statutory enactment, of alien peoples deemed 
ineligible for naturalization. 

(12) Retention of the classification of diplomatic agents laid down in 
1815 and 1818, and the withholding of the ambassadorial grade from 
particular groups of States. 

(13) The withholding of full privileges of independent statehood from 
countries recognized as new members of the international society. 


Such activities, typical of those which take place in a variety of fields, per- 
tain to differing aspects of State life, are themselves attributable to widely 
differing causes, and produce emotions which vary greatly in intensity and 
kind. Numbers (1) to (5) refer to manifestations of sheer power or force, 
applied for the most part in seasons of war. Numbers (6) to (11) concern the 
relation of the State to the individual—usually an alien. Numbers (11) to 
(13), and also Number (7), pertain to conduct impressed with a political 
character. Number (9) is typical of what may be productive of slight and 
perhaps inconsequential reactions abroad. Number (6) refers to conduct 
respecting which international law, according to American opinion, opposes 
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no obstacle, regarding the State action as a domestic matter. The correct 
answer to the query put above, in respect to any of these activities, in any 
quarter, may not be unascertainable. If it is within reach, it should be had, 
for the light which it sheds may be of utmost public concern. 

Sound estimates of the probable consequences of accurately anticipated 
foreign reactions to particular acts are never unheeded; and they may be- 
come a definite deterrent of those acts. Such anticipatory tests are habit- 
ually applied by foreign offices and utilized as warnings. A very few years 
ago the Government of the United States urged that of a maritime State en- 
gaged in suppressing a serious insurrection, not to mine the approaches to 
certain of its ports, because of the conviction that the destruction of any 
American vessel through the agency of any mine there planted would repro- 
duce a reaction in the United States similar to that caused by the destruction 
of the Maine in Havana harbor, February 15, 1898, and would, accordingly, 
greatly jeopardize the maintenance of friendly relations. 

The convention of January 11, 1909, concerning the boundary waters be- 
tween the United States and Canada, is also illustrative. Both parties 
realized that neither could afford to assert its full rights in the face of the 
other by unrestricted use or diversion of boundary waters within its own do- 
main. Certainty on both sides of the line that such action would produce 
adverse reactions easily to be transmuted into conduct of lamentable conse- 
quences was the reason for the convention, which has already served a 
highly useful purpose. 

The ability of foreign offices to foretell reactions on contemplated policies 
is doubtless greater than heretofore; and there is no lack of zeal on the part 
of diplomats to endeavor to master the art. Nevertheless, mistakes are not 
infrequently made; and the consequences of some of them within recent 
years have, from every point of view, proved to be disastrous. This cir- 
cumstance raises the inquiry whether there might not be available to a 
foreign office some scientific rather than political agency, expert in the 
measuring and appraising of foreign State reactions in any quarter, and 
competent in a practical way to minimize the danger of incorrect govern- 
mental anticipations. 

How does the international society concern itself with these reactions? 
That society seemingly manifests an interest in the conduct of any member 
which arouses in any other a sense of outrage, or injustice, or begets a desire 
for revenge, or is for any reason provocative of ill-will. In theory, the extent 
of that interest ought possibly to be measured according to whether the con- 
duct productive of such a reaction is or is not to be deemed internationally 
illegal; and it might be contended that that society should evince no interest 
in the fact that one member smarts under the stern treatment applied by 
another which the law of nations does not proscribe. This argument implies 
that there can be no general interest unless the reaction is reasonable, and 
that the test of reasonableness is invariably seen in what the law of nations is 
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believed at the time to ordain. The international society has not, however, 
acted in this way. It shows its concern in the recurrent sinister reactions of 
even an unruly member howsoever brought about, and with the forms of con- 
duct known to be certainly productive of them. Roughly speaking, it takes 
cognizance of any conduct serving to arouse in one or more of its members 
reactions indicative of a sense of outrage, or a desire for revenge, or profound 
ill-will. When such reactions are widespread and acute and persistent, they 
serve to create doubt whether the law which tolerates the conduct which 
produces them makes adequate response to the needs of the international 
society ; and they themselves become the source of a constant stream of fresh 
amendatory suggestions for the improvement of that law and for incorpora- 
tion into it. Ina word, external mental reactions to State conduct serve to 
bring about a remolding or refashioning of the standards by reference to 
which international law finds itself unceasingly adjusted to the requirements 
of the time. It is not suggested that these reactions suffice in themselves to 
change the law. They do, however, set in operation forces which may result 
in changes, and which will surely do so if their influence is sufficiently wide- 
spread and prolonged. 

It may, therefore, become important for a State to learn what is the direc- 
tion and strength of the tide of general opinion on a particular rule of conduct 
or matter of policy, regardless of its acknowledged propriety. That tide 
may be incoming, manifesting a broad sweep of increasing approval, or it 
may be outgoing, slowly yet perceptibly welding together a common sense of 
disapproval of acts which a State tenaciously asserts the right to commit. 
Or the tide may be about toturn. Whatever be its direction, the facts are of 
public concern. If they can be ascertained and statesmen thereby enabled 
to see beyond the horizon, the nature of the development of the law may be 
anticipated, and the very trend of that development be furthered or retarded. 
Thus it is that scientific examination of foreign mental reactions to any ac- 
tivity of State life may be expected to bear much fruit, for it commands a 
vision not elsewhere to be had. It is capable of revealing what general 
opinion may demand that the law of nations require or denounce, and of so 
enabling the international society to avoid devious paths, and in the shortest 
time to lay straight its course for the advancement of justice. 


CHARLES CHENEY HypDE. 


THE ACCESS OF INDIVIDUALS TO INTERNATIONAL COURTS 


In recent years there has been a growing demand by certain jurists and 
publicists that aliens be given by international treaty the privilege of suing 
States before an international court. Two members of the Committee of 
Jurists which framed the Statute of the Permanent Court of International 
Justice in 1920 wished to confer such jurisdiction on the Permanent Court. 
The demand springs from a feeling that justice is now often unobtainable by 
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the alien in national courts, that the processes of diplomacy are too political, 
inefficient and occasionally unfair to cure the defects, and that some interna- 
tional judicial guaranty of the alien’s rights is essential. While there is a 
solid basis for dissatisfaction in certain respects with the operation of the 
present system of insuring justice to aliens, the demand for reform has some- 
times been justified on such doubtful grounds and has been so far-reaching in 
scope that the whole proposal is in danger of complete defeat. To call at- 
tention to these exaggerated claims and to what seem to the writer miscon- 
ceptions, is the purpose of the present editorial. 

It is asserted by some of the proponents of the reform that national courts 
are frequently biased against aliens, that a contract between an alien and a 
government is international in character, that a tort committed upon an 
alien is in no different case, that an international claim advanced on behalf of 
a national is in effect a private claim, that diplomatic interposition operates 
unjustly because of its dependence on political considerations, and in the 
case of stateless persons operates not at all, and that precedents are to be 
found in the abortive International Prize Court of 1907, in the convention 
establishing the Central American Court of Justice, and in the Mixed Courts 
of Egypt. The demand goes so far as to support the right of an alien to sue 
the State whenever he thinks he has a justifiable ground of complaint against 
the State. The international forum thus envisaged is a sort of Court of 
Claims which is to pass upon the controversy between the alien and the State 
either as a court of first instance or as a court of appeals or review from na- 
tional courts.! 

When it is borne in mind that the only way of effecting this reform is to 
secure the assent of States by treaty, it will be realized that the premises 
upon which the reform is justified are not calculated to obtain the assent of 
many States. How many States are likely to sign a convention which pro- 
ceeds from the assumption that aliens cannot be certain of justice when they 
sue the State in its local courts, because the local judges are apt to be biased 
against them? Indeed, in most civilized States the assumption in principle 
would hardly accord with the facts. Moreover, the demand in so unqualified 
a form runs counter to the prevailing tendency of national legislation, as of 
international law, to require the alien to submit to the local law and to the 
local courts, if available and effective, and to enable him to invoke interna- 
tional processes only in the event of denial of justice, as that term is under- 
stood in international law. 

Again, is there any justification for the statement that a contract between 
the alien and a State is governed by international law? Such a contract 
may, in the event of a denial of justice, give rise to an international claim; 
but on what ground can it be said that such a contract is anything but a 
domestic contract governed by local law? An international tribunal having 

1See Jean Spiropoulos, L’individu en droit international, Paris, 1928, 44 et seg., and au- 
thorities cited by him. 
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to interpret the contract will ordinarily use the local law as a referent, and to 
that extent the local law will under ordinary circumstances become the in- 
ternational law of the case. But this is far from the suggestion that local 
law is international law because one of the parties to the contract is an alien, 
or that any breach of local law (including the contract itself) is automatically 
a breach of international law—although failure to afford redress might have 
that result. Nor would such a tribunal ordinarily be justified in applying 
as a referent principles or rules derived from natural law or international law 
independently of the local law. 

Nor is it any different in the matter of tort. When an alien comes to a 
country he is subject to the local law. If he, like a national, is injured by an 
officer of the State, he must (apart from the State’s criminal prosecution) 
necessarily exhaust those remedies for curing the injury which the local law 
provides. This may be an action against the officer, as is usually the case in 
the United States and Great Britain, or an action against the State, as in 
France and Germany and many other countries. It is to be hoped that the 
time is not far distant when all States will permit themselves freely to be 
sued for injuries committed by their agents. But, in any event, this recourse 
of the alien is a domestic claim, and international law is not concerned with 
it. There is no international claim or right of the alien’s State to interpose 
or a privilege of invoking an international forum, until the alien establishes a 
denial of justice, either an absence of administrative or judicial remedy or an 
abuse of such remedy to his disadvantage. Until that time has arrived, 
there is, strictly speaking, no international responsibility of the State or, in 
other words, no international claim. The suggestion that when an alien 
alleges injury there is international responsibility, whereas when a national 
alleges injury there is municipal responsibility, involves, it is respectfully 
submitted, a fundamental misconception of both municipal law and interna- 
tional law. 

It has been deemed axiomatic that a formal international claim advanced 
by a State on behalf of its national is a public and not a private claim. Ad- 
herence to this theory has its advantages, although it need not becloud the 
fact that this is often a matter of form only, that in practice the private in- 
dividual is the essential prosecutor and beneficiary of the claim, and that his 
State, while having a public interest in all its citizens and in the preservation 
of their rights against invasion abroad, actually appears in most cases in a 
representative character only. 

If the proposal that foreigners when claiming injury by a State are to be 
privileged at once to invoke, instead of a domestic tribunal, an international 
tribunal, were to be put in effect, the result would be a sort of extraterri- 
toriality for aliens. The danger to a State’s domestic jurisdiction of accept- 
ing aliens on such a condition would persuade some States to decline to ac- 
cept them. I do not believe the suggestion, therefore, encourages more 
friendly or peaceful relations. The United States, for example, like most 
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countries, grants to aliens practically an unrestricted right of suit in con- 
tract, and full rights of suit against an officer in tort and, to a very limited 
extent, even against the State in tort. I have not heard it suggested often 
that, even in time of crisis, the courts of the United States have exerted any 
national bias against aliens; and any proposal which begins from the as- 
sumption that a State’s courts are not impartial toward aliens would prob- 
ably induce widespread rejection for the whole proposal. 

There remains, however, a fundamental objection to the present system, 
namely, that the remedy of the complaining alien today, after the vain ex- 
haustion of local remedies, when available, is through the diplomatic channel 
only. This political recourse obviously has great disadvantages. The very 
fact that it is associated with politics indicates one of its weaknesses. The 
success of the alien’s remedy often depends upon the particular nationality 
he may enjoy, the strength of his State, the weakness of the defendant State, 
the political relations between the two States, the uncontrollable political 
disposition of his State to entertain his claim, and similar factors. The de- 
fendant State, if weak, has occasionally to submit to claims which are un- 
sound. As I have ventured to point out elsewhere,’ all three parties to the 
issue, the plaintiff State, the defendant State and the injured alien, are 
varyingly subject to disadvantages under a system which gives the alien the 
protection of diplomacy only. The system of diplomatic protection has 
obvious weaknesses in the case of dual nationality and of no nationality. 

To cure the manifest defects of this system, however, it seems injudicious 
to jump to the extreme conclusion of proposing to deprive the local courts of 
their primary jurisdiction, for it may be that the local court’s disposition of 
the case will show that the allegation of injury is quite unfounded and that an 
international claim is quite unjustified. Indeed, if an international claim 
and corresponding State liability were immediately to arise whenever an 
alien complains, it would amount to an assertion that, whenever an alien 
claims to have been injured, though an investigation may actually demon- 
strate no wrongful act, the local jurisdiction and control over the case become 
at once limited and restricted, and the foreign State has the privilege of tak- 
ing the case out of the hands of the local courts and substituting its own ez 
parte views of the rights of the foreigner and of the validity of the defenses 
of the alleged wrongdoer. This extraordinary privilege shall now be ex- 
tended to individuals, it is proposed. It is doubtful whether any inde- 
pendent State, however one may qualify or challenge the theory of sov- 
ereignty, would tolerate such a view of its legal relations to foreigners. 

Inasmuch as it is not possible to speak, in my judgment, of international 
responsibility, under ordinary circumstances, until local remedies have been 
exhausted, it seems equally inappropriate, both from a theoretical and a 
practical point of view, to suggest resort to international courts until one can 

* Annals of the American Academy of Political and Social Science, July, 1929, Publication 
2235. 
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assert an international responsibility. The two go together. In this 
limited resort, however, the proposal is much aided by the more general 
signature by States of the Optional Clause—Article 36—of the Statute of the 
Permanent Court of International Justice. This article would automatically 
make it possible for two States signatories of the Optional Clause to invoke 
the court’s jurisdiction on behalf of an injured alien, and make correspond- 
ingly unnecessary a resort to the diplomatic channel. I am inclined to 
doubt whether the individual should have a right to resort to the court or to 
any international court under circumstances and terms where his State 
would not have that right. And yet the wide proposal now under considera- 
tion would make that possible, for it suggests recourse to an international 
forum whenever an alien is involved in a legal dispute with a State, either in 
contract or in tort, without requiring a preliminary resort to the local courts 
and the establishment of a denial of justice or violation of international law. 

The precedents cited by proponents of the reform involve qualifications 
which it would be well not to overlook. For example, in connection with the 
International Prize Court, the law there to be administered was international 
law, not municipal law. There is, therefore, in such a case, a very sound 
reason why there should be an appeal from a national prize court to an in- 
ternational court, because local courts should not be the final judges of in- 
ternational law. This is especially true when belligerent countries, by 
Orders in Council, or statute, purport to change international law to their 
own advantage, and when local prize courts are bound by the change thus 
made in international law. The absence of an international prize court has 
emphasized a recognized weakness in international law, for the alleged un- 
certainty in the law or the inability to rely upon it has necessarily induced a 
resort to increased force on the part of naval Powers. 

The precedent of the Central American Court of Justice also does not per- 
haps sufficiently emphasize the fact that Article 2 of the convention contains 
the words: 


.. + pourvu que les remédes que les lois des pays respectifs eussent pu 
apporter au cas envisagé, fussent épuisés ou qu’un déni de justice ett été 
prouvé. 


This is an important qualification upon the resort of individuals to interna- 
tional courts. It is believed to be sound in theory and in practice. 

The analogy drawn from Egypt is perhaps not an argument in favor of the 
proposal, for few States would wish to give aliens that special jurisdiction 
which by treaty they have acquired in Egypt. The Mixed Tribunals in 
Egypt are really Egyptian courts; but I doubt whether any moderately in- 
dependent State would be willing to assign to aliens a special forum which 
implies that the ordinary courts are not disposed to do justice to aliens. 

The proposal of an independent and unqualified resort of aliens to an in- 
ternational forum springs in part from a postulate, which has acquired popu- 
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larity among certain publicists, to the effect that the individual is now a sub- 
ject of international law, and should be privileged to invoke it whenever he 
desires. Whether the individual is or is not a subject of international law is a 
matter of concepts, and hardly justifies the metaphysical discussion the 
question has engendered. He is at least the beneficiary of international law, 
and sometimes bears the liabilities and disabilities which it imposes. Such 
recourse to an international forum as may be granted to the alien would arise 
by virtue of treaties between States, so that the issue as to whether he is or is 
not a subject of international law, seems quite academic. 

If the demand of the advocates of a judicial forum were limited to cases in 
which the alien must allege a denial of justice or other violation of inter- 
national law which his State could validly prosecute, the proposal would 
have demonstrable advantages and should command support. It would 
substitute for an inefficient and political method of affording justice to the 
alien an efficient and judicial method, relieving his State and his fellow- 
citizens from the burdens and dangers of political interposition and relieving 
the defendant State and international relations of a constant cause of 
friction. Such a reform would require treaties by which States would agree 
to permit themselves to be sued, but there ought to be a strong incentive on 
the part of all States, potential plaintiffs or defendants, to institute an inter- 
national judicial forum for pecuniary claims. What is desired and needed 
is to assure to the alien the protection of due process of law without the 
necessity of political coercion or controversy with all its implications. By 
enabling the injured citizen to sue the defendant State in the international 
forum, possibly with the financial aid of his government if the claim is 
deemed meritorious, but without governmental committal to the views he 
expresses before the court, all three parties to the issue and the cause of 
peace would be benefited, for the parties would rely on legal processes for 
the assurance of due process of law to the alien. 

It ought not to be difficult for States which have already signed the 
Optional Clause and which, therefore, may be drawn into court by other 
States suing on behalf of injured aliens, to take the next step of authorizing 
their respective nationals to bring such claims against other States in the 
international forum, provided that an international responsibility of the 
defendant State can be plausibly asserted. Because of this limitation, it 
may be desirable, at least in the beginning, to attach certain conditions to 
this resort, such as an endorsement of his claim by his national State. Such 
endorsement would imply that his State was of the opinion that his claim 
was ripe for international action, hence that the alien had resorted sufficiently 
to the local courts and that it seemed evident that complete justice had not 
been, or could not be, obtained from them. Such a limitation would make 
prospective defendant States more willing to support a treaty permitting 
themselves to be sued by aliens in the international forum. Under the 
limitation suggested, all States, prospective plaintiffs and prospective 
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defendants, and individual aliens as well, should eagerly embrace this oppor- 
tunity to promote the administration of justice in international relations. 
By removing legal cases from the diplomatic to the judicial forum under the 
safeguards above-mentioned, both justice and peace are promoted. 

Epwin M. BorcHarb. 


FOOD SUPPLIES AND BELLIGERENTS 


The publication of the volumes on the public relations of the Commission 
for Relief in Belgium is opportune.! There are still problems in regard to 
immunities of noncombatant populations and property which have long 
been discussed. As early as 1781, Franklin wrote: 


There are three employments which I wish the law of nations would 
protect, so that they should never be molested or interrupted by ene- 
mies even in time of war. I mean farmers, fishermen, and merchants, 
because their employments are not only innocent, but are for common 
subsistence and benefit of the human species in general. As men grow 
more enlightened, we may hope this will in time be the case. Till then 
we must submit, as well as we can, to the evils we can not remedy.’ 


In 1907, Mr. Choate at the Second Hague Peace Conference made an elabo- 
rate argument upon the exemption from capture of private property at sea, 
supporting the traditional attitude of the United States on this contention as 
well as on the closely related doctrine, the freedom of the sea. Mr. Choate, 


referring to what were sometimes called ‘“‘commerce destroyers,” said: 


The marked trend of naval warfare among all great maritime nations 
at the present time is to dispense with armed ships adapted to such 
service, and to concentrate their entire resources upon the construction 
of great battleships whose encounters with those of their adversaries 
shall decide any contest, thus confining war, as it should be, to a test of 
strength between the armed forces and the financial resources of the 
combatants on sea and land.’ 


When the question of exempting privaté property at sea came before the 
conference for vote, among the states voting in the negative were France, 
Great Britain, Japan and Russia. 

During the World War the battleship was a factor, but the cutting off of 
the food supply by vessels of less tonnage was a main objective. There was 
also a question as to what constituted food, and the list of contraband 
was enlarged to an extent heretofore unknown, so that almost every com- 
modity might be included. States mobilized their entire populations. It 
was difficult to determine whether women working in munition factories be- 
hind the lines were more essential or the men at the front. Some argued 

1 See book-note in this JournaL, January, 1930, p. 209. 


2 Deuxitme Conférence Internationale de la Paix, Tome III, p. 777. 
29 Sparks, Works of Franklin, p. 41. 
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that to bring a belligerent to terms by shortage of food, for starvation is 
not necessary, is more humane than to attain the same result by killing of 
its men who were of an age and of sufficient physical and mental capacity 
to bear arms. 

The doctrine of boycott as set forth in the Covenant of the League of 
Nations seems to rest for its effectiveness upon the cutting off of supplies. 
Supplies for noncombatant population furnished from the outside may re- 
lease other supplies to the armed forces thus making possible the longer 
war. It is true that the question of supplies is connected with contra- 
band, blockade, continuous voyage, freedom of the seas, and many other 
unsettled questions, and, therefore, with the problem of limitation of 
armament on land and sea and in the air. 

The attempt to extend by analogy the methods and results of the work of 
the Commission for Relief in Belgium to general conduct of war would be 
misleading, as would be clear when the unusual character of the war in 
Belgium is considered. The documents show that Great Britain was often 
uncertain of the wisdom of the continuance of this work from a military point 
of view, but the argument was advanced that the noncombatant population 
of an ally was thereby kept from starvation. An organization such as the 
Commission for Relief in Belgium could not always be constituted. It had 
its own flag, negotiated with both belligerents and with neutrals, and the 
preface of the report on the commission’s work states that a British Foreign 
Office official once described it “as a piratical state organized for benevo- 
lence.” The documents show one man, Mr. Hoover, a man without re- 
sponsibility to any one state, as in practical control and a commission in fact 
without legal existence. Manifestly the recurrence of the Belgian war 
status and the conditions following is not probable. 

The furnishing of food supplies to noncombatant population would be a 
problem requiring the reopening of so many intricate questions in regard to 
the conduct of war that many of the treaties entered upon for the limiting of 
the effects of war might have to be reconsidered and new policies inaugu- 
rated. Mankind may yet have to wait, as Franklin said in 1781, till ‘‘men 
grow more enlightened.” 

GrorGE GRAFTON WILSON. 
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CURRENT NOTES 


ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The twenty-fourth annual meeting of the Society will be held in Washing- 
ton, April 23-26, 1930, at the Willard Hotel. The meeting will open on 
Wednesday evening, April 23rd, and Dr. James Brown Scott will deliver his 
presidential address. On Thursday morning, April 24th, the Society will 
consider the contributions of the Permanent Court of International Justice 
to the development of international law. The subject will be divided into 
several sub-topics, and short papers will be presented as follows: Conflicts in 
respect to the jurisdiction of crime, by Mr. Wendell Berge, of the New York 
Bar; Interpretation of treaties, by Professor Robert R. Wilson, of Duke 
University; Nationality and domestic questions, by Mr. T. J. Maktos, of the 
Department of State; Succession of states, by Professor Francis Dedk, of 
Columbia University; Advisory opinions, by Professor Manley O. Hudson, 
Harvard Law School. On Thursday evening the subject of Neutrality and 
neutral rights following the Pact of Paris for the Renunciation of War will be 
taken up and leading papers will be presented by Professor Quincy Wright, 
of the University of Chicago, and Professor Clyde Eagleton, of New York 
University. 

Friday morning, April 25th, the Society will consider the possible restate- 
ment of the law governing the conduct of war at sea. Papers will be pre- 
sented by Rear Admiral C. L. Hussey, United States Navy, retired, and Pro- 
fessor E. G. Trimble, of New York University. In the afternoon there will 
be a round table conference on the documentation of international law, and 
in the evening papers on Extraterritoriality and foreign concessions in China 
will be read by Mr. John C. H. Wu, former president of the Provisional 
Court at Shanghai, and President William Cullen Dennis, of Earlham Col- 
lege, former legal adviser to the Chinese Government. 

The business meeting of the Society will be held on Saturday morning, 
April 26th, to be followed by a meeting of the Executive Council. The 
Executive Council will also meet on Thursday afternoon at three o’clock, 
preceded by a luncheon of the Board of Editors at one o’clock. 

The meeting will close with the annual dinner on Saturday evening, at 
which Dr. James Brown Scott, president of the Society, will preside. The 
German Ambassador, Mr. George W. Wickersham, Hon. Stephen G. Porter, 
and Dr. George W. Kirchwey, will speak. 


THE FIRST CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL LAW 


After almost six years of preparation, the process of codifying certain sub- 
jects of international law was inaugurated by the conference which assem- 
367 
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bled at The Hague on March 13, 1930. Forty-seven states are represented 
at the conference, the Union of Soviet Socialist Republics being represented 
by observers. The delegations of these states include some two hundred 
persons, among whom are many of the leaders in the current development 
of international law; and in pursuance of the recommendation made by the 
Assembly of the League of Nations in 1927, a number of the delegations in- 
clude women. A former Prime Minister of the Netherlands, M. Heemskerk, 
was chosen by the Council of the League of Nations to preside over the con- 
ference. The three vice-presidents, elected by the conference itself, are 
David Hunter Miller (United States), Eduardo Suarez (Mexico), and 
Harukaza Nagoka (Japan). The Secretary-General is J. A. Buero 
(Uruguay), legal adviser of the Secretariat of the League of Nations. 

The agenda of the conference includes three subjects, inscribed by the 
Eighth Assembly of the League of Nations in 1927 on the recommendation of 
the Committee of Experts for the Progressive Codification of International 
Law: nationality, territorial waters, and responsibility of states for damage 
done in their territory to the person or property of foreigners. The ple- 
nary conference referred each of these subjects to committees on which each 
delegation is represented, and it is thus divided into what may be called three 
simultaneous conferences. The first committee, on nationality, is presided 
over by M. Politis (Greece), with Mr. C. C. Wu (China) as vice-president; 
the second committee, on territorial waters, is presided over by M. Géppert 
(Germany), with M. Goicoechea (Spain) as vice-president; and the third 
committee, on responsibility of states, is presided over by Professor Basde- 
vant (France), with M. Diaz de Villar (Cuba) as vice-president. As a 
general rule, the meetings of the first and second committees are held in the 
mornings and those of the third committee in the afternoons, to enable all the 
delegations to be represented on each of the committees. The plenary 
meetings are held at the Salle des Chevaliers, Ridderzaal, and those of the 
committees at the Peace Palace. The work of the conference is under the 
general direction of the ‘‘bureau,’’ composed of the president, the vice-presi- 
dents, the secretary-general, and the presidents of the three principal com- 
mittees. Each of the committees has a drafting committee, in addition to 
the general drafting committee of the conference which is composed of W. E. 
Beckett (Great Britain), Henri Rolin (Belgium), M. Pepin (France), A. 
Giannini (Italy), Manley O. Hudson (United States), and M. Cruchaga- 
Tocornal (Chile). 

The rules of procedure drafted by the Preparatory Committee were 
adopted by the conference with slight amendments; but five of the proposed 
rules dealing with the form of the instruments which may emanate from the 
conference were reserved for the action of the “bureau.’”’ The conference 
may frame either conventions or declarations; the possibility of the latter 
form has provoked some discussion of the difference between the two kinds of 
instruments. It is clear, also, that final instruments may be adopted either 
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unanimously or by a majority of the delegations represented at the con- 
ference. 

Admirable arrangements for the conference have been made by the Secre- 
tariat of the League of Nations. The Secretary-General of the League was 
present at the plenary meetings, and a staff of almost a hundred persons was 
imported from Geneva for the various services. 

The Government of the United States is represented at the conference by 
the following delegates: David Hunter Miller, Editor of Treaties, Depart- 
ment of State; Green H. Hackworth, Solicitor, Department of State; Theo- 
dore G. Risley, Solicitor, Department of Labor; Richard W. Flournoy, Jr., 
Assistant Solicitor, Department of State; and Mrs. Ruth B. Shipley, Chief of 
the Passport Division, Department of State. The delegation also includes, 
as technical advisers, Professor Jesse S. Reeves, University of Michigan; 
Professor Edwin M. Borchard, Yale University; Professor Manley O. Hud- 
son, Harvard University; S. W. Boggs, Geographer, Department of State; 
and Miss Emma Wold, Legislative Secretary of the National Women’s 
Party. Mr. Stanley Woodward is secretary of the American delegation. 

Mantey O. Hupson. 


INSTITUTE OF PACIFIC RELATIONS 


With the successful conclusion of its third conference held at Kyoto, 
Japan, from October 28 to November 9, 1929, the Institute of Pacific Rela- 
tions has become an established organization. During its five years of ex- 
istence, the Institute has given an opportunity for the discussion of numer- 
ous problems, cultural, economic, technological, as well as political and legal, 
which have arisen through the contact of the divergent civilizations on the 
opposite sides of the Pacific Ocean. While no resolutions are passed by the 
Institute and while its members hold no official positions, these discussions 
have been considered of value. They have given evidence of the condition 
of public opinion in the various countries upon the problems discussed; they 
have stimulated the production of plans and suggestions for political action; 
they have encouraged the collection of data and the initiation of researches 
on many Pacific problems; and they have sometimes shown the way in which 
policies can be modified so as to reduce friction and at the same time better 
serve the interests of all concerned. 

The Kyoto Conference was the largest thus far held by the Institute; 218 
persons participated; most of them were persons selected by one of the seven 
national councils (China, Japan, Great Britain, Canada, Australia, New 
Zealand and United States). In addition, however, there were members 
appointed by the sub-groups in the Philippines and Korea and observers from 
Soviet Russia, France, The Netherlands, Mexico, the League of Nations and 
the International Labor office. 

The conference consisted of open forums and round table gatherings. The 
latter were designed to furnish the best possible opportunity for free dis- 
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cussion; thus they were confined to members of the Institute, and reports 
were given to the press only by the Institute’s own publicity committee. 
The entire proceedings will, however, be reported in a book entitled Problems 
of the Pacific, edited by the Institute’s Research Secretary, Mr. J. B. 
Condiliffe. 

In order to assure a substantial basis for discussion, each of the national 
groups prepared in advance data papers which were distributed among the 
members before the conference met. Some of this material recorded the re- 
sults of extensive researches carried on in some cases under the direct aus- 
pices of the Institute and in some cases by other organizations in collabora- 
tion with the Institute. 

At the Kyoto Conference the questions of a cultural and economic charac- 
ter were taken up first, such, for instance, as ‘‘The Effects of the Machine 
Age on Traditional Cultures in the East and the West,” ‘“‘The Influence of 
Industrialization upon the Economic Life of China” and the ‘Problem of 
Food Supply and Population in the Orient.’”’ The most important polit- 
ical problem considered was that of Manchuria. Important data papers 
were prepared by members of the Chinese, Japanese, British and American 
groups, and some translations gave the Soviet attitude on this problem. 
The discussions included every phase of the problem and probably consti- 
tuted the frankest discussion which has ever occurred among the nationals 
of all the parties concerned of this difficult problem. 

In the discussion on Extraterritoriality many suggestions were made as to 
the most appropriate procedure for accomplishing the transition to complete 
judicial sovereignty of the Chinese Government within its own territory, 
which had been recognized in principle by all the governments. 

In the discussion of international relations in the Pacific, the need created 
by the ratification of the Kellogg Pact by all the Pacific Powers for further 
facilities of pacific settlement among these Powers was emphasized. 

The Pacific Council, consisting of one representative from each national 
group, decided to hold the next biennial conference in China. It also 
elected Jerome D. Greene, of New York, chairman of the American Group, as 
chairman of the Pacific Council. This position has formerly been held by 
Ray L. Wilbur, now Secretary of the Interior of the United States; 
Junnosuke Inouye, now Minister of Finance in Japan; and David Yui, Gen- 
eral Secretary of the National Committee of the Y. M. C. A. in China. Dr. 
Inazo Nitobe, chairman of the Japanese Group, acted as chairman of the 
Kyoto Conference. 

Quincy WRIGHT. 


CARNEGIE ENDOWMENT INTERNATIONAL LAW FELLOWSHIPS 


The Carnegie Endowment for International Peace has announced through 
its Division of International Law the award of twelve fellowships in inter- 
national law for the academic year 1930-1931. Four of these are teachers’ 
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fellowships, carrying a stipend of fifteen hundred dollars, plus three hundred 
dollars additional in cases of transoceanic passage, and have been awarded to 
Mr. Lawrence Preuss, of the University of Michigan; Mr. William L. Tayler, 
of Columbia University; Mr. Hardy C. Dillard, of the University of Vir- 
ginia; and Mr. Yuen-li Liang, of American University. Eight student fel- 
lowships, which carry a stipend of one thousand dollars, were awarded to 
Miss Dorothy A. Trautwein, of Columbia University; Mr. Edward Dum- 
bauld, of Harvard University; Miss Ruth D. Masters, of Columbia Univer- 
sity; Mr. Harold J. Tobin, of Louisiana State University; Mr. Lionel H. 
Laing, of Clark University; Mr. Eric C. Bellquist, of the University of Cali- 
fornia; Miss Eleanor Poland, of Radcliffe College; and Mr. Samuel E. Gates 
of Harvard University. 


INTERNATIONAL ASSOCIATION FOR THE PROTECTION OF INDUSTRIAL PROPERTY 


A committee has recently been organized with a view to an adequate 
American representation in the International Association for the Protection 
of Industrial Property. The Association was organized in Brussels on May 
18, 1897, and is composed of practising lawyers, university professors, and 
patent agents. In 1928 it had a total membership of 1,069, representing 
twenty-nine different countries, eleven of which had organized national 
groups. The American membership has always been small and the com- 
mittee of Americans now organized at the instance of the International 
Association aims to remedy this condition. This desirability of organized 
American representation is stated as follows: 


There are many problems with respect to the international protection 
of industrial property that remain yet to be solved, such as questions 
of ownership, registration and use of trade-marks as between parent 
corporations and subsidiaries, the assignability of trade-marks in 
general, including the much-discussed question of transfer separate 
from the entire commercial establishment in which the mark origi- 
nated, the compulsory working of inventions secured by patents in 
foreign countries and the suppression of false marks of origin. The 
rights of American citizens in foreign countries in these particulars are 
necessarily determined by the legislation of those countries. If through 
an international association American business interests are able to 
exert an influence in the shaping of that legislation, its protection will 
be the greater and their rights the more likely to secure recognition.! 


Membership in the Association costs $5.00 per year dues, and the secretary 
of the American committee is Mr. Wm. Sherman Greene, Jr., 32 Nassau St., 
New York City. 


1 Bulletin of the United States Trade-Mark Association, March, 1930. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE PerR1op NovEMBER 16, 1929-Fresruary 15, 1930 
(With references to earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. J. IJ., Bulletin de L’Institut Intermédaire International; B. J. N., 
Bulletin of international news; Clunet, Journal du droit international; Cmd., Great Britain, 
Parliamentary papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New 
York Times); EZ. E. P. S., European Economic and Political Survey; Europe, L’Europe 
Nouvelle; Ex. Agr. Ser., U. 8. Executive Agreement Series; F. P. A. J. S., Foreign Policy 
Association Information Service; G. B. Treaty Series, Great Britain, Treaty Series; J. L. O. B., 
International Labor Office Bulletin; J. O., Journal Officiel (France); L. N. M. S., League of 
Nations Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. Q. B., 
League of Nations Quarterly Bulletin; L. N. T. S., League of Nations Treaty Series; 
P. A. U., Pan American Union Bulletin; Press releases, U. S. State Dept. press release; 
R. D.I., Revue de Droit International; R. G. D. I. P., Revue Générale de Droit International 
Public; R. D. I. P., Revue de Droit International Privé; R. J. J. L. A., Revue Juridique 
International de la Locomotion Aérienne; R. R., American Review of Reviews; T. I. B., 
Treaty Information Bulletin, U. S. State Department; U.S. C. R., U.S. Commerce reports. 
August, 1929 
31 Brazit—VENEZUELA. Exchanged ratifications of protocol for delimitation of 
boundaries, signed in Rio de Janeiro on July 24, 1929. B.J. N., Sept. 12, 1929, 
p. 12. 

September, 1929 

16 to February 5 Worup War Reparations. Three of the expert committees provided 
for by The Hague conference began work in Paris on Sept. 16; 7.e., the committee for 
financial liquidation of the war, the committee dealing with reparations in kind, 
and that dealing with questions of ceded property, liberation debts, and reparations 
concerning states of Central and Eastern Europe. B. J. N., Sept. 26, 1929, p. 25. 
N.Y. Times, Sept. 17, 1929, p. 9. On Oct. 10, the Agent-General for Reparation 
Payments issued two statements of receipts and transfers during September, 1929, 
one in respect of the Dawes Plan, and one in respect of the transition period between 
it and the Young Plan. B. J. N., Oct. 24, 1929, p. 23. On Dec. 10, Committee of 
Jurists formed under Protocol signed at The Hague on Aug. 31, held first meeting in 
Brussels to frame treaties as basis for application of Young Plan. N. Y. Times, 
Dec. 11, 1929, p. 10. B. J. N., Dec. 19, 1929, p. 22. From Jan. 3-20 a second 
conference was held at The Hague, on the adoption and putting into operation of 
the Young Plan. Fourteen agreements were signed on Jan. 20 by representatives 
of twenty governments, enumerated in the final act. (A) German reparations; 
(B) Bank for International Settlements; (C) Non-German reparations. Text: 
G. B. Misc. Ser., no. 4 (1930). Cmd. 3484. B. I. N., Jan. 16-Feb. 13, 1930. 
Cur. Hist., Mar., 1930, p. 1179. Europe, Feb. 22, 1930. On Feb. 5, the Young 
Plan was ratified by German Reichsrat, together with other agreements signed at 
The Hague on Aug. 31, 1929 and Jan. 20, 1930. B. J. N., Feb. 13, 1930, p. 20. 

27 NETHERLANDS—SPAIN. By exchange of notes an agreement was made for reciprocal 
most-favored-nation treatment for importation of products of The Netherlands and 
certain of its colonies into the Spanish possessions in the Gulf of Guinea and vice 
versa. U.S.C. R., Jan. 6, 1930. 
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October, 1929 
4-12 AgrraL Law Conrerence. Second international conference on private aerial law 
met in Warsaw to discuss draft convention drawn up by international committee 
of aerial legal experts, formed by first international conference on private aerial 
law, Paris, Oct. 27-Nov. 6, 1925. Text: 7. J. B., Sept., 1929. 
GreEeceE—Rvssia. Decree published in Greece confirming provisional most-favored- 
nation commercial treaty, signed at Athens on June 11, 1929. U.S.C. R., Jan. 13, 
1930, p. 132. 
10-23 Canapa—UNnITep States. Arrangement by exchange of notes concerning quaran- 
tine inspection of vessels in Puget Sound and Great Lakes. Ez. Agr. Ser., no. 1. 
18 Beico-LuxemMBurG Economic Union—France. Exchanged ratifications of addi- 
tional agreement of Mar. 28, 1929, to the commercial accord of Feb. 23, 1928. 
Text: J. O., Sept. 25, 1929, p. 10798. U.S.C. R., Jan. 20, 1930, p. 199. 
19 FrRANCE—GREECE. Exchanged ratifications of most-favored-nation commercial 
agreement of March 11, 1929. U.S.C. R., Jan. 13, 1930, p. 132. 
26 Esronra—Hunaary. Exchanged ratifications of most-favored-nation commercial 
treaty signed April 29, 1929. U.S.C. R., Feb. 3, 1930, p. 342. 
30. Latvia—Unirep Srares. Exchanged ratifications of treaty of commerce and 
navigation signed Oct. 18, 1928. U.S.C. R., Jan. 13, 1930, p. 132. 
31 to November 12 Curna—Mexico. Surrender of extraterritorial rights in China ar- 
ranged by exchange of notes. Text: North-China Herald, Dec. 28, 1929, p. 501. 
31 GreaT BritaAIN—TRANSJORDAN. Exchanged ratifications of agreement signed at 
Jerusalem Feb. 20, 1928, relative to recognition of an independent government in 
Transjordan. Text: G. B. Treaty Series, no. 7 (1930), Cmd. 3488. 
31 States. Exchanged ratifications of arbitration treaty signed 
Mar. 1, 1929. U.S. Treaty Series, no. 803. 


November, 1929 

5 to December 4 Foreign NATIONALS Riauts. First session of conference on the treat- 
ment of foreigners and foreign enterprises was held in Paris. L.N.M.S., Dec. 15, 
1929, p. 338-40. Adopted final protocol by which delegates of the 47 countries 
represented would submit to their governments all documents relating to the work 
of the conference with a view to holding later a second session for conclusion of a 
convention. Analysis of protocol: L. N. M.S., Jan. 15, 1930, p. 351. 

6-26 Leaaue or Nations MANDATES Commission. Held 16th session at Geneva to 
consider reports on administration of six mandated territories, general questions, 
Palestine incidents, Anglo-Iraq relations, etc. L.N.M.S., Dec. 15, 1929, p. 342. 

Cuina—Great Britain. Exchanged notes regarding claims for losses sustained by 
British subjects at Chinkiang in 1927. G. B. Treaty Series, no. 4 (1930), Cmd. 3470. 

CZECHOSLOVAKIA—UNITED States. Exchanged ratifications of treaty of naturaliza- 
tion signed at Prague July 16, 1928. 7. J. B., Nov., 1929, p. 4. 

AFGHANISTAN—GREAT Britain. Nadir Shah recognized by British Government as 
lawful ruler of Afghanistan. Cur. Hist., Jan., 1930, p. 811. 

ARGENTINE RepusBLic—GREAT Britain. Signed preferential tariff agreement in 
Buenos Aires. B. J. N., Nov. 21, 1929. N.Y. Times, Nov. 18, 1929, p. 5. 

18-26 Pan AMERICAN Customs CONFERENCE. Held in Washington and adopted draft con- 
vention on customs procedure and port formalities. 7. J. B., Nov., 1929, p. 8. 
Final act: P. A. U., Jan., 1930, p. 1. 

19 Great BriraIn—SwITZERLAND. Exchanged notes respecting unemployment in- 
surance. Text: G. B. Treaty Series, no. 8 (1930), Cmd. 3489. 
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21 Iraq Pouicy. British secretary of state for the colonies issued memorandum en- 
titled ‘‘Policy in Iraq” with special reference to admission of Iraq to League of 
Nations. Times (London), Nov. 22, 1929, p. 13. Cmd. 3440. 

21 to December 20 Sarre CONFERENCE. Negotiations between France and Germany for 
final settlement of Sarre problem took place in Paris, but without reaching agree- 


ment. N. Y. Times, Nov. 22—Dec. 21, 1929. Times (London), Nov. 22—Dec. 21, 


1929. 

22 to January 26 Bo.trvia—Paracuay. Bolivian Minister to Argentina issued formal 
statement on Nov. 22 that Bolivia asked limited arbitration in accepting good 
offices of neutrals on Nov. 13 in Chaco dispute. Text: N. Y. Times, Nov. 23, 
1929, p. 6. Reply of Paraguay: N. Y. Times, Nov. 24, 1929, p. 5. Bolivia’s 
acceptance of Chaco peace plan announced on Dec. 14. N. Y. Times, Dec. 15, 
1929, p. 22. On Jan. 19, Paraguayan Minister of War reported renewed clashes 
between military forces in the Gran Chaco. On Jan. 23, League of Nations Council 
sent identical messages to the disputants, urging them to rely upon peaceful 
procedures and reminding them of their obligations under the Covenant. Bolivia’s 
reply of Jan. 26 declared her desire to settle frontier incidents of 1928 in accordance 
with Washington protocol, but said military measures might be necessary to safe- 
guard her sovereignty. Cur. Hist., March, 1930, p. 1204. B.J. N., Jan. 30, 1930. 
L. N. M. S., Jan., 1930. 

25 Brazic—Paracuay. Exchanged ratifications of boundary treaty signed May 21, 
1927. T.I. B., Dec., 1929. 

25 FinLanD—GeERMANY. Supplementary commercial agreement signed. U.S.C. R., 
Dec. 9, 1929, p. 643. 

25-29 NEWSPAPERS AND PERIODICALS TRANSPORT. Conference with 19 countries repre- 
sented held in Geneva to consider transport of newspapers by rail and air. Union 
Postale, Jan., 1930, p. 1. Final act: L. N. O. J., Jan., 1930, p. 37. L.N.M.S., 
Dec. 15, 1929, p. 340. La Coop. intellectuelle, Jan. 15, 1930, p. 33. 

26 Narcotic Drues. Texts of arrangements between the United States and 15 other 
countries, and correspondence in connection therewith, providing for exchange of 
information concerning traffic, made public by Department of State. U.S. Daily, 
Nov. 27, 1929, p.3. T. J. B., July, 1929, suppl. 2. 

28 to December 10 Great Exchanged notes in regard to commercial 
relations. G. B. Treaty Series, no. 1 (1930), Cmd. 3462. 

29 InisH Free Strate—Portuagau. Signed first commercial treaty at Dublin providing 
for reciprocal most-favored-nation treatment. U.S.C. R., Jan. 13, 1930, p. 132. 

29 Rumania. Announced that government had decided to liquidate, by auction sale, 
property of Hungarian and Bulgarian subjects confiscated during war. B. I. N., 
Dec. 5, 1929. C.S. Monitor, Dec. 3, 1929, p.1. P. A. U., Mar., 1930. 

29 Rumanta—Unitep States. Rumania announced decision to terminate as of Mar. 
1, 1930, the agreement effected by exchange of notes of Feb. 26, 1926, according 
mutual most-favored-nation treatment in customs matters. Rumania denounced 
commercial agreements with Greece, Spain, and Sweden also. U.S.C. R., Jan. 20, 
1930, p. 199. 

CzecHOsLOVAKIA—SpaIN. Exchanged ratifications of commercial convention and 
arbitration treaty. U.S.C. R., Jan. 20, 1930, p. 199. 

Eston1a—TourkKEY. Provisional trade agreement arranged by exchange of notes on 
Sept. 14, 1929, came into force. U.S.C. R., Feb. 3, 1930, p. 342. 


Grrmany—Swepen. Signed commercial treaty. U.S.C. R., Dec. 16, 1929, p. 700. 


CHRONICLE OF INTERNATIONAL EVENTS 375 


30 RHINELAND. Second zone evacuated on Nov. 30. Times (London), Dec. 2, 1929, 
p.12. British evacuation officially completed on Dec. 12, the eleventh anniversary 
of formal crossing of the Rhine by the army of occupation. Times (London), Dec. 
12, 1929, p.13. B. I. N., Dec. 19, 1929. 

December, 1929 

2-22 Cuina—Ruvssia. On Dec. 2, the United States appealed, under the Paris Pact to 
renounce war, to the Soviet and Chinese Governments to avoid hostilities in Man- 
churia and adjust dispute over Chinese Eastern Railway by pacific means. Text: 
N.Y. Times, Dec. 3, 1929, p.1. Identic notes sent by France, Great Britain, and 
Italy notified Moscow and Nanking of their approval. N.Y. Times, Dec. 3, 1929, 
p. 1,5. On Dec. 3, China and Russia signed protocol reorganizing administration 
of Chinese Eastern Railway in conformity with treaties of 1924 for joint operation. 
N.Y. Times, Dec. 4 and 6, 1929. China Weekly Rev., Dec. 7, 1929. On Dee. 4 
and 7, Secretary Stimson issued statements re Russian memorandum on his appeal 
of Dec. 2. Texts: Press releases, Dec. 7, 1929. Twenty other nations replied to 
Secretary Stimson’s appeal. Press releases, Dec. 7, 1929. On Dec. 22, protocol 
restoring status quo ante on Chinese Eastern Railway was signed, providing for a 
conference in Moscow on Jan. 25, 1930. Text: N. Y. Times, Dec. 23, 1929, p. 1. 
North-China Herald, Dec. 28, 1929, p. 497. China Weekly Rev., Dec. 28, 1929, p. 
135. Cur. Hist., Jan., 1930, p. 758. 


Cupa—UnitTep States. Tribunal provided by agreement signed Oct. 1, 1929, to 
arbitrate Harrah case, began sessions at Habana. Press releases, Dec. 7, 1929, p. 
93. 


Canapa—Cusa. Tariff agreement effective Nov. 22, 1927, extended to Nov. 22, 
1931. U.S.C. R., Dec. 23, 1929. 


Covomp1a—Great Britain. Signed extradition treaty at Bogota covering British 
dominions and territories. N.Y. Times, Dec. 4, 1929, p. 8. 


5-20 TrapEe Restrictions CONFERENCE. Delegates of the states which signed the 1928 
convention for abolition of import and export restrictions met in Paris to consider 
putting convention into force between the countries which had signed and ratified 
it. N.Y. Times, Dec. 6, 1929, p.8. B.J.N., Dec. 19, 1929, p. 24. On Dec. 20, 
the United States joined 18 other nations in signing protocol bringing into active 
operation the convention of the League of Nations for the removal of more than 200 
import and export obstacles which now prevent easy flow of commerce between 
nations. N. Y. Times, Dec. 21, 1929, p. 7. 


Battic States Economic CoNFERENCE. Second conference opened in Reval with 
delegates from Lithuania, Estonia and Latvia. B. J. N., Dec. 19, 1929, p. 18. 


7 to February 7 Hart1i—Unitep Srates. On Dec. 7, President Hoover’s message to 
Congress called for legislation to enable United States to cope with emergency 
conditions and asked for investigating commission. Cong. Rec., Dec. 7, 1929, p. 
217. On Dee. 10, it was announced that disorders had been checked and marines 
diverted to Cuba. U.S. Daily, Dec. 11, 1929, p. 1. Text of President Borno’s 
proclamation: Press notice, Dec. 10, 1929. On Feb. 7, members of Haiti commis- 
sion were appointed by President Hoover. U.S. Daily, Feb. 8, 1930, p.2. Press 
releases, Feb. 15, 1930, p. 73. 


PERMANENT CourT OF INTERNATIONAL Justice. American chargé d’affaires in 
Switzerland, signed at Geneva on behalf of the United States (1) protocol of signa- 
ture of the statute; (2) protocol of accession of the United States to the protocol 
of signature of the statute; (3) protocol of revision of the statute. Texts of cor- 
respondence: Press releases, Dec. 14, 1929. U.S. Daily, Dec. 9 and 11, 1929, p. 1 
and 8. 
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9 SHANGHAI PROVISIONAL Court. Representatives of Norway, France, United States, 
Great Britain and The Netherlands conferred with representatives of the Chinese 
Nationalist Government on reorganization of the court. N. Y. Times, Dec. 10, 
1929, p. 5. Signed agreement on Feb. 17. Times (London), Feb. 18, 1930, p. 10. 


12-14 Customs Duties on EpvucatTionat Firms. Committee of experts set up by Inter- 
national Educational Cinematographic Institute at Rome met in Geneva and 
drafted convention for exemption of duties on educational films. L. N. Educ. 
Survey, Jan., 1930, p. 128. L.N.M.S., Jan. 15, 1930, p. 354. 


17 FraNcE—TurRKEY. ‘Treaty of neutrality and friendship signed at Paris Dec. 17, 
1925, renewed for two years. B.I.N., Dec. 19, 1929. 


17 Russta—Tourkey. Treaty of friendship and neutrality and attached protocol 
signed at Angora. Text of protocol: Soviet Union Rev., Jan., 1930, p. 7. N. Y. 
Times, Dec. 19, 1929, p. 7. Times (London), Dec. 19, 1929, p. 14. 


18 AERIAL TRAFFIC CONFERENCE. Opened in Berlin with 20 countries represented. 
B. I. N., Jan. 2, 1930, p. 22. 


18 FRANCE—UNITED Srates. President Hoover signed H. R. 6585 (War Debts Act) 
ratifying Mellon-Berenger debt agreement. Public no. 24, 71st Cong., 2d sess. 
U. 8. Daily, Dec. 19, 1929, p. 1. 


20-21 Great Brrrarn—Ruvussia. Exchanged notes on occasion of resumption of diplo- 
matic relations. G. B. Treaty Series, no. 2 (1930), Cmd. 3467. 


20 to January 21 Lonpon Navat Conrerence. On Dec. 20, memorandum setting forth 
views of French Government on naval limitation sent to Great Britain. Text: 
Times (London), Dec. 27, 1929, p. 10. Press releases, Jan. 4, 1930, p. 3. Text of 
British reply to France. Times (London), Jan. 13, 1930, p. 11. Conference 
opened on Jan. 21. Text of speeches. Cong. Rec., Jan. 22, 1930. N.Y. Times, 
Jan. 22, 1930, p.1. Memorandum on position of Great Britain made public on 
Feb. 4. Text: G. B. Misc. Ser., no. 2 (1930), Cmd. 3485. 


23-28 Copyricnt Coneress. 39th congress held in Cairo under auspices of International 
Copyright Union at Bern. Droit d’auteur, Feb. 15, 1930, p. 18. 


24 Inp1A AND GREAT Britany. The Indian Statutory Commission, known as the 
Simon Commission, completed its survey of conditions in India in April, 1929. 
On Dec. 24, 1929, the report of the Indian Central Committee, composing what 
was called the “‘Joint Free Conference,” published its report. Summary: Times 
(London), Dec. 24, 1930, p. 12. Documents concerning the origin and purpose of 
the Indian Statutory Commission. Int. Concil., Mar., 1930, no. 258. 


28 EXTRATERRITORIALITY. On Dec. 28, Nanking Government issued manifesto con- 
cerning extraterritoriality, process of abolishment to begin on Jan. 1, 1930. Text: 
Press releases, Jan. 4, 1930, p. 2. China Weekly Rev., Jan. 4, 1930, p. 164. U.S. 
Daily, Jan. 2, 1930, p. 2. 


28 GERMANY—GREAT BRITAIN. Signed agreement in regard to liquidation of German 
properties, with exchange of notes on the subject. Text: G. B. Misc. Ser., no. 3 
(1930), Cmd. 3486. 


30 Great BRITAIN AND THE OPTIONAL Ciause. Secretary Stimson gave out statement 
concerning memorandum on signature by British Government of the Optional 
Clause of the Statute of the Permanent Court of International Justice, which 
included statements of relation of belligerent rights on the sea (neutrality) and the 
Optional Clause. Press releases, Jan. 4, 1930. Text of memorandum: G. B. 
Misc. Series, no. 12 (1930), Cmd. 3452. U.S. Daily, Jan. 2, 1930, p. 2. 
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31 Cuina—Great Britain. Aide memoire handed to Chinese Minister on Dec. 20 and 
reply on extraterritoriality dated Dec. 24 made public. B. J. N., Jan. 2, 1930, 
p. 19. Cmd. 3480. North-China Herald, Feb. 11, 1930, p. 205. 

January, 1930 

2 Great Britrain—Unitep Srates. Signed convention delimiting boundary line 
between the Philippine archipelago and the state of North Borneo. Press releases, 
Jan. 4, 1930, p. 9. T7T. J. B., Jan., 1930. American title to Turtle and Mangsee 
Islands acknowledged in exchange of notes. U.S. Daily, Jan. 6, 1930, p. 3. 


PoLanpD—Unitep States. Exchanged ratifications of treaties of arbitration and 
conciliation signed Aug. 16, 1928. U.S. Treaty Series, no. 805-806. 

BoypEN, Rotanp W. Appointed War Claims Arbiter and umpire of German Amer- 
ican Mixed Claims Commission to succeed Judge Edwin B. Parker. Press notice, 
Jan. 9, 1930. Wash. Post, Jan. 9, 1940, p. 3. 


Brazit—Cotomsia. Exchanged ratifications of boundary treaty signed at Rio de 
Janeiro Nov. 15, 1928. 7. J. B., Jan., 1930. 


Great Brirain—IraQq—Unitep Srates. Signed tripartite convention concerning 
treatment of American nationals and commerce in Iraq. T'. J. B., Jan., 1930, p. 5. 


LEAGUE OF Nations Counciu. 58th session held at Geneva to discuss Renunciation 
of War Pact, Palestine, Iraq entry into League, etc. Times (London), Jan. 14-17, 
1930. N.Y. Times, Jan. 14-17, 1930. L. N. M.S., Jan., 1930. 


NETHERLANDS—UNITED Srates. Signed treaty of arbitration to supersede Root 
arbitration treaty of 1908 which will expire on Mar. 25, 1930. Press releases, 
Jan. 18, 1930, p. 19. 

Latvia—UNITED Srares. Signed treaties of arbitration and conciliation. Press 
releases, Jan. 18, 1930, p. 20. 7. J. B., Jan., 1930. 


Srates. Exchanged ratifications of liquor-smuggling treaty. 
U.S. Treaty Series, no. 807. 

Mexico—Unitep Srates. Exchanged ratifications of live stock treaty signed 
Mar. 16, 1928. U.S. Treaty Series, no. 808. 


GuATEMALA—Honpovuras. Joint boundary conference composed of delegates from 
Guatemala and Honduras opened at the United States Department of State. 
Addresses and names of delegates: Press notice, Jan. 20,1930. 7. J. B., Jan., 1930. 
Temporarily disrupted as result of military movements on Guatemalan frontier on 
Jan. 20. Cur. Hist., Mar., 1930, p. 1202. 

Liravantra—Unitep States. Arbitration and conciliation treaty signed at 
Washington Nov. 14, 1928, proclaimed. U.S. Treaty Series, no. 809-810. 

Mexico—Rvussia. Diplomatic relations severed by Mexico. N.Y. Times, Jan. 24, 
1930, p. 1. Soviet legation recalled. N.Y. Times, Feb. 1, 1930, p. 5. 

Austria—UnitTep States. Signed treaty of extradition at Vienna. 7. J. B,, 
Jan., 1930. 

February, 1930 
3 Brirish CONFERENCE ON DoMINION LEGISLATION AND MERCHANT SHIPPING LEGIS- 
LATION. Report of conference, October, 1929, made public. Text: Cmd. 3479. 

Buta@aria—JuGosLavia. Signed agreement on Feb. 3 providing for liquidation of 
properties on both sides of the frontier within two years. Protocols embodying 
the agreement were signed Feb. 6. B. J. N., Feb. 13, 1930. Times (London), 
Feb. 3, 1930, p. 11. 

FraNcCE—TuRKEY. Signed treaty of friendship, conciliation and arbitration in 
Paris. Times (London), Feb. 4, 1930, p. 14. N. Y. Times, Feb. 4, 1930, p. 6. 
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5 EASTERN EvROPEAN REPARATIONS. Committee appointed to settle final points re- 
garding Eastern European reparations held first meeting in Paris. B.J. N., Feb. 


16, 1930, p. 27. 

6 Austria—Itaty. Treaty of friendship and arbitration signed at Rome to remain 
in force for ten years. C.S. Monitor, Feb. 8, 1930, p.1. N.Y. Times, Feb. 16, 
1930, ITI, 1. 


R#HODESIA—UNION OF SoutH Arrica. Signed newcustomsagreement. U.S.C.R., 
Feb. 24, 1930, p. 544. 

10 Bartow-Gomez Mena Lanp Company. Proposed arbitration agreement between 

Joseph E. Barlow and Gomez Mena Land Company concerning tract of land in 

Habana, made public. Text: Press releases, Feb. 15, 1930, p. 62. 


INTERNATIONAL CONVENTIONS 


AERIAL NAVIGATION. Paris, Oct. 13, 1919. Revision. Paris, June 15, 1929. 
Ratification: 
Denmark, France, and Saar Basin Territory. TJ. J. B., Dec. 1929. 
Signatures: 
Poland, Sweden. 7. J. B., Dec., 1929. 
Rumania, Czechoslovakia, Jugoslavia. 7.J. B., Jan., 1930. 
AGRICULTURAL WORKERS ASssOcIATION. Geneva, Nov. 12, 1921. 
Ratification: Jugoslavia. I. L. O. B., Dec. 31, 1929. 
BANK FOR INTERNATIONAL SETTLEMENTS. Convention and Statutes. The Hague, Jan. 20, 
1930. 
Text and signatures: G. B. Misc. Ser., no. 4 (1930), Cmd. 3484. 
CHEMICAL WARFARE. Geneva, June 17, 1925. 
Adhesion: 
Persia. Nov. 5, 1929. T. J. B., Dec., 1929, p. 2. 
ConsvLar AGENnTs. Habana, Feb. 20, 1928. 
Ratification deposited: Mexico. Dec. 16, 1929. 7. J. B., Jan., 1930. 
CoUNTERFEITING CURRENCY, AND ANNEX. Geneva, April 20, 1929. 
Signature: Spain. Dec. 17, 1929. L. N.O.J., Jan., 1930. 
Customs PROCEDURE AND Port ForMatuities. Washington, Nov. 26, 1929. 
Signatures and text: P. A. U., Jan., 1930, p. 9. 
Economic Sratistics. CONVENTION AND Protocout. Geneva, Dec. 14, 1928. 
Ratification: Bulgaria. Nov. 29, 1930. L. N.O.J., Jan., 1930. 
EMIGRANTS Transit Carp. Geneva, June 14, 1929. 
Signatures: 
Spain. Dec. 17, 1929. 
Rumania (made definitive), Nov. 26, 1929. L.N.O.J., Jan., 1930. 
EMPLOYMENT FINDING FOR SEAMEN. Geneva, July 10, 1920. 
Ratification: Jugoslavia. J. L. O. B., Dec. 31, 1929. 
ForeiGN ARBITRAL Awarps. Geneva, Sept. 26, 1927. 
Signatures: Danzig. Nov. 1, 1929. L.N.O.J., Jan., 1930. 
FreEepoM oF Transit. Barcelona, April 20, 1921. 
Ratification: Spain. L. N.O.J., Jan., 1930, p. 5. 
INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE AND HovusEHOLD EmpPLoy- 


MENT. Geneva, June 15, 1927. 
Ratification: Latvia and Jugoslavia. J. L. O. B., Dec. 31, 1929. 
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Hines AND Skins. Convention and Protocol. Geneva, July 11, 1928. 
Ratification: Netherlands. Dec. 5, 1929. T.J. B., Jan., 1930. 
INSPECTION OF Emigrants. Geneva, June 5, 1926. 
Ratifications: Bulgaria. Sweden (conditional). J. L. O. B., Dec. 31, 1929. 
INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratifications deposited: 
Mexico. Jan. 8, 1930. T. J. B., Jan., 1930, p. 2. 
Salvador. Dec. 28, 1929. 7. J. B., Jan., 1930. 
INTER-AMERICAN ConciLIATION. Washington, Jan. 5, 1929. 
Ratification deposited: Guatemala. Nov. 15, 1929. U.S. Daily, Jan. 11, 1930, p. 2. 
NEWSPAPERS AND PERIODICALS TRANSPORT. Geneva, Nov. 29, 1929. 
Text and signatures: L. N. O. J., Jan., 1930, p. 37. 
Niagat WorK IN BaKeriEs. Geneva, June 8, 1925. 
Ratification: Bulgaria. J. L. O. B., Dec. 31, 1929. 
Oprum CONVENTION AND Protocou. Geneva, Feb. 19, 1925. 
Ratifications: 
Greece. Dec. 10, 1929. 
Italy (convention only), Dec. 11, 1929. L.N.O. J., Jan., 1930. 
Pan AMERICAN Customs. Washington, Nov. 25, 1929. 
Text: 7’. J. B., Dec., 1929. 
Pan AMERICAN SANITARY Cope. Habana, Nov. 14, 1924. Additional Protocol. Lima, 
Oct. 19, 1927. 
Ratifications: 
Chile. Dec. 4, 1929. T.J. B., Dec., 1929. 
Dominican Republic. Jan. 7, 1930. T. J. B., Jan., 1930. 
PERMANENT Court OF INTERNATIONAL Justice. Optional Clause. 
Signature: Lithuania. Jan. 14, 1930. T7.J. B., Jan., 1930. 
Ratifications: 
South Africa. Jan. 27, 1930. B.J.N., Jan. 30, 1930. 
India. B.I.N., Feb. 13, 1930, p. 27. 
Ratification deposited: Great Britain and India. B. J. N., Feb. 13, 1930, p. 27. 
PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Accession of United States. 
Text: L. N. O. J., Dec., 1929, p. 1857. 
Signatures: 
United States. Dec.9, 1929. U.S. Daily, Dec. 10, 1929, p.1. L.N.O.J., Jan., 1930. 
Lithuania. Jan. 14, 1930. 7. J. B., Jan., 1930. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute and 
Annex. 
Text: L. N. O. J., Dec., 1929, p. 1843. 
Signatures: 
Japan. Nov. 6, 1929. T. J. B., Nov., 1929, p. 1. 
United States. Dec. 9, 1929. L.N.O.J., Jan., 1930. 
Lithuania. Jan. 14, 1930. T. J. B., Jan., 1930. 
Ratification: Belgium. Nov. 18, 1929. L.N.O.J., Jan., 1930. 
PERMANENT Court oF INTERNATIONAL Justice. Protocol of Signature. 
Signature: United States. Dec. 9, 1929. U.S. Daily, Dec. 10, 1929, p.1. L.N.O.J., 
Jan., 1930. Cur. Hist., Jan., 1930, p. 767. 
PostaL CONVENTION AND Protocoy. Mexico, Nov. 9, 1926. 
Ratification: Salvador. T. I. B., Jan., 1930, p. 11. 
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PRISONERS OF WAR AND ANNEX. Geneva, July 27, 1929. 
Text: T. J. B., Nov., 1929, p. 20. 
PRIVATE INTERNATIONAL Law. Habana, Feb. 13, 1928. 
Ratification deposited: Guatemala. Nov. 9, 1929. T. J]. B., Nov., 1929, p. 2. 
Ratification: Costa Rica. Nov. 1, 1929. P. A. U., Feb., 1930, p. 173. T. J. B., Dee., 
1929. 
Promulgation: Brazil. Aug. 13, 1929. T. J. B., Dec., 1929, p. 1. 
PROGRESSIVE ARBITRATION Protocot. Washington, Jan. 5, 1929. 
Ratifications deposited: 
Mexico. Jan. 8, 1930. 
Salvador. Dec. 28, 1929. T.J. B., Jan., 1930. 
Rapio TELEGRAPH CONVENTION AND RequuaTions. Washington, Nov. 25, 1927. 
Adhesions deposited: 
Jugoslavia. Dec. 5, 1929. Press releases, Dec. 7, 1929. 
Iceland. T.J. B., Dec., 1929. 
Bolivia. T.J. B., Jan., 1930. 
Rep Cross ConvENTION. Geneva, July 27, 1929. 
Text: T. J. B., Nov., 1929, p. 13. 


Rep Cross. Final act. Geneva, July 27, 1929. 
Text: T. J. B., Nov., 1929, p. 38. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 

Adhesion: Paraguay. Dec. 4, 1929. Press releases, Dec. 7, 1929. 

Adhesion deposited: Mexico. Nov. 26, 1929. T. J. B., Nov., 1929, p. 2. 

Ratification deposited: Switzerland. Dec. 2, 1929. T. J. B., Dec., 1929, p. 2. 
REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 

Ratvfications: Bulgaria, Italy, and Jugoslavia. J. L. O. B., Dec. 31, 1929. 
Sanitary ConvVENTION. Paris, Jan. 17, 1912. Revision. Paris, June 21, 1926. 

Adhesion: British Guiana. T. J. B., Jan., 1930. 

Ratification deposited: Jugoslavia. T. I. B., Dec., 1929. 


SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratifications: Bulgaria, Italy, and Jugoslavia. J. L. O. B., Dec. 31, 1929. 


Stavery ConvENTION. Geneva, Sept. 25, 1926. Reservation by United States. 
Adhesions: New Zealand, Czechoslovakia, and Spain. T. J. B., Jan., 1930, p. 8. 


TrapE Marks. Washington, Feb. 20, 1929. 
Ratification deposited: Guatemala. Dec. 30, 1929. T. J. B., Jan., 1930. 
TrapDeE ReEstRIcTIONS CONVENTION. Geneva, Nov. 8, 1927. Supplement, July 11, 1928. 
Retifications: 
France. Sept. 30, 1929. 
Germany. Oct. 17, 1929. T.J. B., Nov., 1929, p.8. L.N.O.J., Jan., 1930. 
TraDE Restrictions CONVENTION. Geneva, Nov. 8, 1927. Supplement. July 11, 1928. 
Protocol of Provisional Enforcement. Dec. 20, 1929. 
Signature: United States [and 18 other countries]. U.S. Daily, Dec. 28, 1929, p. 5. 
UNEMPLOYMENT INDEMNITY IN Case oF Loss or Sup. Genoa, July 9, 1920. 
Ratification: Jugoslavia. J. L. O. B., Dec. 31, 1929. 


UnrversaL Postat Union. London, June 28, 1929. Convention and arrangements. 
Adhesion: Yemen. T. 1. B., Jan., 1930, p. 11. 

WEIGHTs AND Measures. Sévres, Oct. 6, 1921. 
Ratification deposited: Jugoslavia. T. J]. B., Dec., 1929. 
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Waite Leap IN Paint. Geneva, Nov. 19, 1921. 
Ratification: Jugoslavia. J. L. O. B., Dec. 31, 1929. 
WoORKMEN’S CoMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: Latvia. J. L. O. B., Dec. 31, 1929. 
WoORKMEN’S COMPENSATION FOR ACCIDENTS. Geneva, June 10, 1925. 
Ratification: Bulgaria. J. L. O. B., Dec. 31, 1929. 
WoRKMEN’S COMPENSATION FOR ACCIDENTS (Equality of treatment). Geneva, June 5, 


1925. 
Ratification: Bulgaria. J. L. O. B., Dec. 31, 1929. 


WorRKMEN’S COMPENSATION FOR OCCUPATIONAL DisEases. Geneva, June 10, 1925. 
Ratifications: Bulgaria, Latvia, and Sweden. J. L. O. B., Dec. 31, 1929. 


M. Auice MATTHEWS 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


SUPREME COURT OF THE UNITED STATES 


Popovicli v. JUDGES OF THE COURT OF COMMON PLEAS OF 
StarK County, OHIO 


January 20, 1930 


The courts of the United States have no jurisdiction over divorce. When the Constitution 
was adopted giving the Supreme Court original jurisdiction in all cases affecting ambassadors, 
other public ministers and consuls, the common understanding was that the domestic rela- 
tions of husband and wife and parent and child were matters reserved to the States. ‘‘Suits 
against consuls and vice-consuls,”’ exclusive jurisdiction of which is vested in the courts of the 
United States by the Judicial Code, must be taken to refer to ordinary civil proceedings and 
not to include what formerly would have belonged to the ecclesiastical courts. 

In the absence of any prohibition in the Constitution or laws of the United States it is for 
the State to decide how far it will go in assuming jurisdiction of a suit for divorce against the 
vice-consul of a foreign Power. 


Mr. Justice Hotmes delivered the opinion of the court. 

The relator was sued for divorce and alimony in a court of the State of 
Ohio. He objected to the jurisdiction of the court, but the objection was 
overruled and an order for temporary alimony was made. He thereupon ap- 
plied to the Supreme Court of the State for a writ of prohibition, but upon 


demurrer to the petition the writ was denied. 119 Ohio State, 484. A writ 
of certiorari was granted by this court. 

The facts alleged are that the relator is Vice-Consul of Roumania and a 
citizen of that country, stationed and now residing at Cleveland, Ohio, and it 
is said by the Supreme Court to have been conceded at the argument that he 
was married to Helen Popovici, the plaintiff in the original suit, in Stark 
County, Ohio, where she resided. The relator invokes Article III, Section 2, 
of the Constitution: ‘‘The Judicial Power shall extend . . . to all Cases 
affecting Ambassadors, other public Ministers and Consuls.”’ ‘In all Cases 
affecting Ambassadors, other public Ministersand Consuls . . . the supreme 
Court shall have original jurisdiction”; and also the Judicial Code (Act of 
March 3, 1911, c. 231) §256, “The jurisdiction vested in the courts of the 
United States in the cases and proceedings hereinafter mentioned, shall be 
exclusive of the courts of the several States, . . . Eighth. Of all suits and 
proceedings against ambassadors, or other public ministers, or their domes- 
tics, or domestic servants, or against consuls or vice-consuls.’”’ To this may 
be added §24 giving to the District Court original jurisdiction ‘‘ Eighteenth. 
Of all suits against consuls and vice-consuls’’; the Supreme Court, by §233, 
being given ‘‘exclusively all such jurisdiction of suits and proceedings against 
ambassadors or other public ministers, or their domestics or domestic serv- 
ants, as a court of law can have consistently with the law of nations.” 
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The language so far as it affects the present case is pretty sweeping, but 
like all language it has to be interpreted in the light of the tacit assumptions 
upon which it is reasonable to suppose that the language was used. It has 
been understood that, ‘“‘the whole subject of the domestic relations of hus- 
band and wife, parent and child, belongs to the laws of the States and not to 
the laws of the United States,” Hx parte Burrus, 136 U. 8. 586, 593, 594, and 
the jurisdiction of the courts of the United States over divorces and alimony 
always has been denied. Barber v. Barber, 21 How. 582. Simms v. Simms, 
175 U.S. 162, 167. De La Rama v. De La Rama, 201 U.S. 303, 307. A suit 
for divorce between the present parties brought in the District Court of the 
United States was dismissed. Popovici v. Popovici, 30 Fed. (2d) 185. 

The words quoted from the Constitution do not of themselves and without 
more exclude the jurisdiction of the State. Plaquemine Tropical Fruit Co. 
v. Henderson, 170 U. 8. 511. The statutes do not purport to exclude the 
State courts from jurisdiction except where they grant it to courts of the 
United States. Therefore they do not affect the present case if it be trueas 
has been unquestioned for three-quarters of a century that the courts of the 
United States have no jurisdiction over divorce. If when the Constitution 
was adopted the common understanding was that the domestic relations of 
husband and wife and parent and child were matters reserved to the States, 
there is no difficulty in construing the instrument accordingly and not much 
in dealing with the statutes. ‘Suits against consuls and vice consuls” must 
be taken to refer to ordinary civil proceedings and not to include what 
formerly would have belonged to the ecclesiastical courts. 

It is true that there may be objections of policy to one of our States inter- 
meddling with the domestic relations of an official and subject of a foreign 
Power that conceivably might regard jurisdiction as determined by nation- 
ality and not by domicil. But on the other hand if, as seems likely, the wife 
was an American citizen, probably she remained one notwithstanding her 
marriage. Act of September 22, 1922, c. 411, §2; 42 Stat. 1021, 1022. Her 
position certainly is not less to be considered than her husband’s, and at all 
events these considerations are not for us. 

In the absence of any prohibition in the Constitution or laws of the United 
States it is for the State to decide how far it will go. 

Judgment affirmed. 
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ARBITRAL AWARD! 


IN THE CLAIM OF WALTER FLETCHER SMITH v. THE CoMPANIA 
URBANIZADORA DEL PARQUE Y PLAYA DE MARIANAO 


Submitted to the Department of State by letter dated May 2, 1929 


The attempted expropriation of the claimant’s property was not in compliance with the 
Constitution nor with the laws of the Republic. e expropriation proceedings were not, in 
good faith, for the purpose of public utility. While the proceedings were municipal in form, 
the properties seized were turned over immediately to the defendant company, ostensibly for 
public purposes, but, in fact, to be used by the defendant for purposes of amusement and 
private — without any reference to public utility. 

The destruction of the claimant’s property was wanton, riotous, oppressive. The de- 
fendant company appears to have been seeking from the municipal and judicial tribunals the 
form of justice rather than its substance. 

An award of $190,000 made to the claimant in complete settlement for the value of the 
land, the buildings and personal effects therein, for the deprivation of the use of the property 
and the expense of defending his rights. 


The claimant, Captain Walter Fletcher Smith, is an American citizen. 
In the Spanish American War he served as captain of a company in one of the 
regiments of the United States Army. He has lived in Habana, Cuba, for 
about twenty-eight years. The leading facts of his claim are briefly stated 
substantially as follows: 

In 1916, Captain Walter Fletcher Smith, an American citizen, a resident 
of Habana, Cuba, owned all of the stock of the Marianao Beach Company 
which in turn owned certain properties at Marianao Beach near Habana 
comprising approximately one million square meters of land which had been 
acquired in 1912. Prior to 1919, Captain Smith sold to the Compajfiia Ur- 
banizadora del Parque y Playa de Marianao, commonly called the Playa 
Company, all the stock of the Marianao Beach Company for the sum of 
$240,000. The contract of sale undertook to pass title to all real estate 
owned by the company as well as Captain Smith’s rights and choses in action 
with respect to the Marianao Beach Company, except that two parcels of 
land containing approximately four thousand square meters were excluded 
from the transfer of title because they stood in the name of Captain Smith 
personally, and not in that of the company. The contract of sale specifically 
excluded these parcels which constitute the land now in controversy. The 
parcels had erected on them two dwelling houses, in one of which Captain 
Smith made his home; and it was provided in the contract of sale that the 
view to the waterfront should not be obstructed. 

In May, 1919, or about that time, the municipality of Marianao by resolu- 
tion granted to the Playa Company a concession for the purpose of urbaniz- 
ing the district at and around Marianao Beach, which district included the 
lands bought by the company from Smith, as well as the four thousand 


1 State Dept. press release, May 16, 1929. 
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meters of land which had been reserved by Smith. Thereafter certain over- 
tures were made to Smith looking to the purchase of these two parcels, but 
the parties were unable to agree upon a price. It is claimed that persons in- 
terested, upon being unable to purchase the property from Smith, threatened 
to destroy it. Smith then applied by letter to the Secretary of the Govern- 
ment of Cuba, advising him of the threatened action and requesting protec- 
tion against it. 

On or about April 15, 1919, the Mayor of Marianao, in the name of the 
municipality and for the benefit of the Playa Company, instituted proceed- 
ings in the Court of First Instance of Marianao for the condemnation of the 
land and houses in question, basing the action upon certain orders and 
decrees. 

The court gave “preliminary” possession of Captain Smith’s land and 
houses and it is claimed that, within eight hours from the hour the court 
order was entered, the buildings had been completely razed by a force of ap- 
proximately one hundred and fifty men, said to have been acting under the 
supervision of Congressman Carlos Manuel de la Cruz, attorney for the 
Playa Company. It is claimed that Captain Smith did not know of the peti- 
tion until after the houses had been partially demolished, whereupon he in- 
effectively applied to the court to prevent further destruction. 

Smith contested the expropriation proceedings in the Cuban courts, and 
later procured a judgment by the Audiencia holding that the proceedings in 
the lower court were illegal. He thereupon obtained a copy of the judgment 
of the Audiencia and applied to the lower court for restoration of possession 
which is said to have been the proper procedure to obtain execution of the 
judgment. Meanwhile new expropriation proceedings were instituted. 
Smith’s petition was denied. He appealed from this second decision of the 
lower court. 

The matter was taken up by this Government with the Government of 
Cuba, through diplomatic channels, in an endeavor to effect a settlement; 
and, while such efforts were unsuccessful, an agreement to arbitrate the ques- 
tion before a sole arbitrator has been reached. 

At the time of entering into the agreement of arbitration, in a letter to the 
President of the Cuban Republic, the Ambassador of the United States set 
forth the substance of the agreement of arbitration: 


My Government directs me to set out in this note the several points 
on which it is understood agreement has already been reached: 
I. The questions to be decided by the Arbitrator are: 
(a) According to law shall the land be restored to Smith? 
(b) If it be restored what amount of damages shall he receive in 
addition to the restoration of the land? 
(c) If the land is not to be restored what amount is Smith entitled 
to receive in complete settlement? 
II. The form of the questions described above is agreed upon without 
prejudice to the rights of the parties to present for such consideration as 
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the arbitrator may desire to give it evidence on the five assertions ad- 
vanced by the Cuban Government as follows: 

“(1) The expropriation of the properties of Captain Smith has 
been effected by strictly applying the law of expropriation in force in 
Cuba, promulgated by the American Government during the inter- 
vention. 

(2) Captain Smith has never been prevented or unlawfully pre- 
vented from defending his rights before the Cuban courts. 

(3) Captain Smith, and not we ourselves, is the party who has al- 
ways delayed or unnecessarily extended the proceedings. 

(4) Captain Smith has always attempted intimidation by alleging 
his status as an American citizen and has defamed many honorable 
persons, including the representatives of the United States in Cuba. 

(5) Captain Smith has never been denied the payment of what his 
properties are lawfully worth, but we do not believe that we are 
obliged to pay for an unlawful speculation which he intends to make 
out of his status of being an American citizen.” 

In agreeing to the presentation of evidence on the five assertions just 
stated, the Government of the United States does not, of course, ac- 
quiesce in the statements or acknowledge their accuracy. 


The learned counsel for the defendant contend that the expropriation 
proceedings were conducted in strict compliance with the constitution and 
laws of the Republic of Cuba; that it was the clear duty of the claimant, 
residing in Cuba, to live in good faith, subject to its laws, like any other resi- 
dent of the Island; that these proceedings were for the “urbanization of the 
property”’ and “solely for purposes of public utility’’; that the defendant 
corporation was under the protection of the Cuban courts; that those courts 
have acted in strict compliance with the laws of the land, and have passed 
upon the matter in an orderly and competent manner. 

It is the clear intention of the Agreement of Arbitration to give the Arbi- 
trator wide scope in passing upon the matters in question. The Arbitrator 
has proceeded to Cuba, examined the property, taken the testimony of all 
witnesses produced before him, and has made as careful an examination as 
possible of the records of all the tribunals acting upon the case. 

Article 32 of the Constitution of Cuba requires: 


No one shall be deprived of his property except by competent au- 
thority upon the justified proof that the condemnation is required by 
public utility and previous indemnification. If the indemnification is 
not previously paid, the judges and the courts shall protect the owners 
and, if needed, restore to them the property. 


From a careful examination of the testimony and of the records, the Ar- 
bitrator is impressed that the attempted expropriation of the claimant’s 
property was not in compliance with the constitution, nor with the laws of 
the Republic; that the expropriation proceedings were not, in good faith, for 
the purpose of public utility. They do not present the features of an orderly 
attempt by officers of the law to carry out a formal order of condemnation. 


JUDICIAL DECISIONS 387 


The destruction of the claimant’s property was wanton, riotous, oppressive. 
It was effected by about one hundred and fifty men whose action appears to 
have been of a most violent character. There is some evidence tending to 
show that, before the expropriation proceedings, certain persons, being un- 
able to purchase the property from the claimant, threatened to destroy it. 

While the proceedings were municipal in form, the properties seized were 
turned over immediately to the defendant company, ostensibly for public 
purposes, but, in fact, to be used by the defendant for purposes of amusement 
and private profit, without any reference to public utility. The Arbitrator is 
of the opinion, then, that all the acts of expropriation shown in testimony, 
and the proceedings based upon them, were not of such a character as to give 
an indefeasible title to the defendant company. 

Therefore the Arbitrator believes that it would be not inappropriate to 
find that, according to law, the property should be restored to the claimant. 

The defendant company appears to have been seeking from municipal and 
judicial tribunals the form of justice rather than its substance. No reflection 
is to be made upon the character of the courts of Cuba. The Arbitrator was 
favorably impressed with the ability and competency of the lawyers of the 
Republic. It is not necessary, however, to discuss in detail the proofs relat- 
ing to the action of the Cuban tribunals. Under all the circumstances of the 
case it seems clear that the action of those tribunals should not be held to 
render valid the proceedings of attempted expropriation. 

While believing, as hereinbefore indicated, that the defendant company 
has acquired no clear title to the premises in question, the Arbitrator is of the 
opinion that it is for the best interests of the parties, and of the public, that 
the award be made under item “‘c’’ of the Agreement of Arbitration: ‘‘ That, 
if the land is not to be restored, the Arbitrator should consider what Smith 
is entitled to receive in complete settlement,” and the Arbitrator decides 
accordingly. 

The evidence as to the value of the property taken is greatly conflicting 
and almost wholly irreconcilable. The claimant contends that his land was 
worth much more than $200,000. The defendant contends that it was worth 
less than $35,000. Much evidence on the question of value has been received 
in support of both contentions. The Arbitrator had also the *enefit of view- 
ing the property and taking into account the advantages of its location and 
possibilities, among others being the fact that it is adjoining a fine yacht 
club; and that the claimant had by reservation, the right to an unobstructed 
view of the water front. The evidence is likewise conflicting as to the value 
of the two buildings which were on the land. However, after taking into 
account all the testimony and documentary evidence, also the period of time 
during which the claimant has been deprived of the use of his property, 
approximately ten years, and the expense to which he has been put in defend- 
ing his rights, the Arbitrator finds that, as compensation for the value of the 
land, of the buildings and personal effects contained therein, also the depriva- 
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tion of the use of the property and in consideration of his expense in defend- 
ing his rights, he should receive in complete settlement $190,000. And the 
Arbitrator therefore awards the claimant the sum of One Hundred and 
Ninety Thousand Dollars, in complete settlement of all matters involved in 


these proceedings. CLARENCE 
Arbitrator. 


ANGLO-MEXICAN SPECIAL CLAIMS COMMISSION* 


Mexican Union Rattway (Ltp.) 
(Docket No. 36; Decision No. 21) 


February 15, 1930 


The Anglo-Mexican Claims Convention does not override the Calvo Clause contained in 
Art. 11 of the concession. The fact that this article includes more than the interpretation 
and the execution of the contract does not bring it into conflict with international law and 
invalidate it. The concession would not have been granted without incorporating the sub- 
stance of Art. 11 therein, and that article must be respected as long as 5 has been no 
denial of justice, undue delay of justice, or other international delinquency. 

The claimant never made any attempt to comply with the terms of Art. 11 and therefore 
there can be no question of denial of justice nor of undue delay of justice. It is one of the 
accepted rules of international law that the responsibility of a state under international law 
is subordinated to the exhaustion of local remedies. 

The case presented is not within the jurisdiction of the Commission. It is dismissed with- 
out prejudice to the right of the claimant to pursue his remedies elsewhere. 


MERITS OF THE FACTS 


1. According to the memorial of the British Government, the Mexican 
Union Railway (Ltd.), constructed and operated for several years under a 
concession, dated the 9th March, 1897, granted by the Mexican Government, 
which was based on an earlier concession, dated the 30th April, 1896, from 
the State of Sonora, a railway from Torres to Campo Verde in the State of 
Sonora. 

In connection with this undertaking the company owned and possessed 
under lawful title various works, buildings, rolling-stock, fittings, rails, 
chattels and other property and effects, the whole of which has been entirely 
lost or destroyed by revolutionary acts, during the period the 20th Novem- 
ber, 1910, and the 3lst May, 1920. The principal business of the railway 
was provided by the Creston Colorado Mining Company. For this mining 
company the railway company carried the usual supplies needed for a mining 
business, fuel for machinery, and also supplies for the needs of the employees 
of this mining company. Owing to the unsettled conditions in Sonora 
through revolutionary activities, the mining company was forced to close 

* Established by the convention of Nov. 19, 1926, printed in Supplement to this JouRNAL, 
Vol. 23 (1929), p. 13. 


Dr. Alfred H. Zimmerman, Presiding Commissioner; Sir John Percival, British Commis- 
sioner; Sr. Benito Flores, Mexican Commissioner. 
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down and consequently the railway was deprived of most of its normal busi- 
ness. When the Mexican Government granted rates for passengers and 
freight it was understood that these were to be in Mexican pesos valued at 
two pesos for one dollar (U.8S.). During the above-named period, as each 
fresh government was formed, an issue of paper money was put into circula- 
tion. The example of the government was followed by the military chiefs of 
all parties, and the railway was obliged to charge for fares and freight on the 
basis of this paper money. The railway was unable to induce business men 
to accept this paper money unless some Mexican official was present to 
punish them for their refusal. On the other hand, the Mexican Government 
insisted on the payment of taxes in Mexican gold. These taxes were paid 
by the railway during the whole of the years covered by this claim. In addi- 
tion to these difficulties, the railway was subjected to constant attacks by 
revolutionaries, chiefly Indians. Up to February, 1912, when Mr. L. Reed 
left for England, two trains had been held up by rebels, and Mr. Reed and 
Engineer Page were held prisoners for a time at Colorado. 

A chronological survey of events is given in John Symond’s affidavit of 
the 17th April, 1923 (Annex 2). 

The following is a short account of the principal losses suffered by the 
company during the years covered by the claim taken from Mr. Symond’s 
chronological survey (Annex 2). 

1912. The company was harassed by Indian rebels. Four bridges and 
a crib were burnt and two camps were looted. Work was constantly held 
up by the presence of rebels. 

1913. During this year practically all work ceased owing to the 
revolution. 

1914. During this year an escort bringing ore to Represo station was 
attacked by Indians, but with the help of government forces they were driven 
off. Torres was attacked and looted by Indians. There was no govern- 
ment protection for Torres. 

1915. Telephone wire was constantly cut; the station and warehouse 
at Represo were looted and trains were constantly fired on by Indians. 
The government was advised of these outrages, but did nothing to protect 
the railway. Owing to the lack of protection it was impossible to repair 
the track and bridges. Later in the year, Represo was again attacked; 
trains were derailed and another bridge was burnt. On the 18th October, 
State troops, under Colonel Fortunato Tenorio, took charge in Torres. 
This colonel ran trains night and day in the greatest disorder. The troops 
took over the manager’s house and destroyed everything that they did not 
steal. The outside of the station and the manager’s house were torn down 
and burnt by them. In November, Pancho Villa and his defeated troops, 
returning from an attack on Hermosillo, held Colorado under the greatest 
disorder for two days, killing, looting and destroying property. 

1 Omitted from this JouRNAL. 
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1916. After asking for State protection, the company’s manager was 
ordered to go to Hermosillo by the State Governor, who informed him that if 
construction was not under way within sixteen days the concession would 
be annulled. It was not possible to do any ordinary railway business, but 
trains were run at all hours for the government without payment. The 
company, however, were obliged to pay the employees, purchase wood, 
water and oil and do such repairs for the trains as they were able. The 
orders for these trains on behalf of the government were invariably given 
by telephone or verbally; the only written orders obtained by the company 
for moving troops were signed by General A. R. Gomez for 572.49 pesos and 
General A. Mange, 1,124.20 pesos. The manager was forced to forward 
these orders to Mexico City for payment and to make a receipt duly stamped 
for the full amount. No money, however, was ever paid to the company. 

1917. Three box-cars, loaded by and for General A. R. Gomez, were 
completely destroyed by explosion and fire in Torres. General Gomez 
refused to give the company any kind of receipt for these cars. 

1918. A bridge at K.47 was destroyed by fire and telephone wire was 
continually cut and carried away. 

1919. Indians were again very troublesome, attacking trains and trucks. 
The inspector sent by the State Government to investigate conditions could 
not understand that the railway could continue to run at all under such 
conditions. 

1920. The government again threatened to cancel the concession as the 
railway had not complied with the contract. By this time the company was 
entirely without funds and running into debt and has since been forced to 
abandon entirely the railway. 

The amount of the claim is £200,000 sterling. This sum represents the 
value of the property of the Mexican Railway at the time the outrages com- 
menced and is less than the value of the property, viz., £219,476 8s. 0d., 
given in the balance sheet of the company dated the 30th September, 1911. 
A part of the sum claimed is the value of the property mentioned in Mr. 
Symond’s affidavit as having been destroyed by rebel forces. 

2. This case is before the Commission on a motion of the Mexican Agent 
to dismiss based on Art. 11 of the concession, reading as follows: 


La Empresa serd4 siempre Mexicana aun cuando todos o algunos de 
sus miembros fueron extranjeros y estar4 sujeta exclusivamente a la 
jurisdiccién de los Tribunales de la Republica Mexicana en todos los 
negocios cuya causa y accién tengan lugar dentro de su territorio. Ella 
misma y todos los extranjeros y los sucesores de estos que tomaran 
parte en sus negocios, sea como accionistas, empleados o con cualquier 
otro caracter, seran considerados como Mexicanos en todo cuanto a ella 
se refiera. Nunca podran alegar respecto de los titulos y negocios 
relacionados con la Empresa, derechos de extranjeria bajo cualquier 
pretexto que sea. Solo tendran los derechos y medios de hacerlos valer 
que las leyes de la Republica conceden a los Mexicanos, y por con- 
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siguiente no podran tener ingerencia alguna los Agentes Diplomaticos 
extranjeros.* 


In the opinion of the Mexican Agent this article renders the Commission 
incompetent to take cognizance of the damage sustained by the company in 
question, which consented to be considered as Mexican in everything con- 
nected with any acts relating to the operation of the railway for which it had 
acquired a concession. 

3. It is clear that the Mexican Government meant through this article to 
insert in the concession what is generally known in international law as the 
Calvo Clause. 

4. Many international tribunals have had to deal with this clause and it 
has recently been the subject of a decision of the General Claims Commission, 
Mexico and United States of America (34 Opinions of Commissioners, Vol. 1, 
page 21).2 In this decision, which was taken unanimously, our Commission 
concurs, and as it adopts the considerations, which led to the conclusion, it 
refers to them, not thinking it necessary to repeat them, or possibly to ex- 
press them better. This decision has been accepted by the British Govern- 
ment as good law and they declared that they were content to be guided by it. 
(P. 184 of the Bases of Discussion for the Conference for the Codification of 
International Law.) 

5. The Commission is, however, aware that in the case before the General 
Claims Commission the scope was narrower than in the case now under con- 
sideration. In the former it was limited to the execution of the work, to the 
fulfillment of the contract, to the business connected with the contract and to all 
matters related to the contract, whereas in the concession granted to the Mexi- 
can Union Railway (Ltd.), it includes all matters whose cause and right of 
action shall arise within the territory of the Republic; everything relating to the 
said company and all titles and business connected with the company. 

While all the Commissioners are prepared to agree with and to follow 
the decision rendered by the General Claims Commission, only two of them 
are of opinion that the same considerations also apply to the claim of the 
Mexican Union Railway, and that Article 11 of the concession is not invali- 


* English translation: 


“The company shall always be a Mexican company even though any or all its members 
should be aliens, and it shall be subject exclusively to the jurisdiction of the courts of the 
Republic of Mexico in all matters whose cause and right of action shall arise within the terri- 
tory of said Republic. The said company and all aliens and the successors of such aliens 
having any interest in its business, whether as shareholders, employees or in any other ca- 
pacity, shall be considered as Mexican in everything relating to said company. They shall 
never be entitled to assert, in regard to any titles and business connected with the company, 
any rights of alienage under any pretext whatever. They shall only have such rights and 
means of asserting them as the laws of the Republic grant to Mexicans, and foreign diplo- 
matic agents may consequently not intervene in any manner whatsoever. 

* North American Dredging Co. v. Mexico, this Journat, Vol. 20 (1926), p. 800. 
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dated because the words, in which it is expressed, comprise more than in the 
other case. 

6. In the view of the majority of the Commission the difference between 
the two stipulations is not so important as to make the Calvo Clause in this 
concession null and void. They fail to see any very marked and essential 
divergence between the words the business connected with the contract in the 
first case, and the words titles and the business connected with the company in 
the second. They are of opinion that the intention of the Mexican Govern- 
ment, in inserting Article 11 in the contract, was clear and did not go further 
than the legitimate protection of the rights of the country. 

States possessing great natural resources which they are desirous to see 
developed, or wishing to improve the means of communication between the 
different parts of the country or to promote the exploitation of public serv- 
ices, may follow different methods. 

They can, when faced with a decision as to what persons or concerns a 
concession is to be given, make no discrimination whatever between aliens 
and their own nationals, and impose no special conditions when dealing with 
the former. They may also reserve the exploitation of the wealth of the 
country and of public services for their own subjects and decline to give 
interests of vital national importance into the hands of the subjects of foreign 
governments. And they may in the third place consider that they must not 
deprive their country of the advantages accruing from the investment of 
foreign capital and from foreign technical knowledge, and yet at the same 
time see to it that the presence of huge foreign interests within their bound- 
aries does not increase their international vulnerability. 

7. It is this third method which has been chosen by the Mexican Republic. 
It has accepted foreign codperation in the economic development of the 
country but has realized that this might expose the State to collisions and 
interventions of which its own history and the history of countries in similar 
circumstances had shown examples. In other words the government wanted 
to avoid the possibility that measures intended to promote economic pros- 
perity, might become a source of diplomatic friction or even international 
danger. 

This aim seems completely legitimate and does not in itself present any 
conflict with the acknowledged rules of international law. 

How was this aim achieved in this case? 

By inserting in the concession an article by which the foreign concern put 
itself on the same footing as national corporations, by which it undertook to 
consider itself as Mexican, to submit to the Mexican courts and not to appeal 
to diplomatic intervention. 

8. The company accepted this stipulation for all matters whose cause and 
right of action should arise within Mexican territory. This covers a great 
deal, but does not exceed the limits of the legitimate guaranteeing of national 
interests because all that it means is that the fact of having granted the con- 
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cession to an alien concern, that such concern resides in the country as a 
result of the concession, and the operation of the concern under the terms of 
the concession must not create difficulties which would not have arisen had 
Mexico refused to accord privileges of this nature to others than Mexicans. 

Onerous as this obligation may seem, it was the conditio sine qua non of 
the contract, which the Mexican Government would otherwise not have 
signed. It was accepted by persons who certainly realized the weight of 
contractual engagements. It cannot be considered as a unilateral clause, 
it cannot be detached from the rest of the contract, it is part of a whole and 
indissoluble system of rights and duties, so balanced, as to make it accept- 
able to both parties. 

9. The advantages which the company received in exchange for what it 
undertook, were considerable; by the same deed the government transferred 
to the concessionaire, without any consideration, ownership of all lands, and 
supplies of water belonging to the State and required for the track, the sta- 
tions, the sheds and other appurtenances. The concessionaire was author- 
ized for construction, creation and maintenance of the lines, to dispose of all 
materials afforded by the lands or the rivers owned by the State. In case 
ores, coal, salt or other minerals were found during the construction of the 
line, they were to become the property of the company. 

It does not seem surprising that such far-reaching rights, including even 
the free disposal of national resources were not granted to a foreign corpora- 
tion until it had bound itself, in words allowing of no misunderstanding, al- 
ways to act as a Mexican company and, instead of invoking diplomatic inter- 
vention on the part of its own government, to appeal to the means of redress 
open to Mexican citizens. This was the object of Article 11 and it was Arti- 
cle 11 upon which the Mexican Government relied and which they thought 
would always be complied with. 

Such was the contract under which the railroad was built and the conces- 
sion carried out during a period of more than a quarter of a century, such the 
relation between the State and the Railway Company. The contract may 
have been a source of profit or a source of loss, but it existed, it had been 
signed and it had to be taken as a whole. 

If the Commission were to act as if Article 11 had never been written, the 
consequence would be that one stipulation, now perhaps onerous to the 
claimant, would cease to exist and that all the other provisions of the contract 
including those from which claimant has derived or may still derive profit, 
would remain in force. 

The majority of the Commissioners deems that a decision leading to such 
& result could not be considered as based upon the principles of justice or 
equity. 

10. In holding that under the rules of international law, an alien may law- 
fully make a promise, as laid down in the concession, the majority of the 
Commission holds at the same time, that no person can, by such a clause, 
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deprive the government of his country of its undoubted right to apply inter- 

national remedies to violations of international law committed to his hurt. 

A government may take a view of losses, suffered by one of its subjects, dif- 
ferent to that taken by such subject himself. Where the government is con- 
cerned, a principle higher than the mere safeguarding of the private interests 
of the subject who suffered the damage, may be involved. For the govern- 
ment the contract is res inter alios acta, by which its liberty of action cannot 
be prejudiced. 

But the Commission is bound to consider the object for which it was 
created, the task it has to fulfill and the treaty upon which its existence is 
based. It has to examine and to judge the claims contemplated by the con- 
vention. These claims bear a mixed character. They are public claims in 
so far as they are presented by one government to another government. 
But they are private in so far as they aim at the granting of a financial 
award to an individual ortoacompany. The award is claimed on behalf of a 
person or a corporation, and in accordance therewith the rules of procedure 
prescribe that the memorial shall be signed by the claimant or his attorney 
or otherwise clearly show that the alien who suffered the damage, agrees to 
his government’s acting in his behalf. For this reason the action of the 
government cannot be regarded as an action taken independently of the 
wishes or the interest of the claimant. It is an action the initiative of which 
rests with the claimant. 

That being the case the Commission cannot overlook the previous engage- 
ments undertaken by the claimant towards the respondent government. A 
contract between them does not constitute res inter alios acta for the Commis- 
sion. They are both, the Mexican Government and the claimant standing 
before the Commission and the majority is of opinion that no decision would 
be just or equitable which resulted in the practical annulment of one of the 
essential elements of their contractual relation. 

By this contract the claimant has solemnly promised not to apply to his 
government for diplomatic intervention but to resort to the municipal courts. 
He has waived the right upon which the claim is now presented. He has 
precluded himself by his contract from taking the initiative, without which 
his claim can have no standing before this Commission and cannot be cog- 
nizable. Quite apart from the right of the British Government, his claim is 
such that it cannot be pursued before a body with the jurisdiction intrusted 
to this Commission and circumscribed in Articles I and III of the convention. 

11. It has been argued that the view, set out in the preceding paragraph, 
conflicts with Article VI of the convention which provides that no claim shall 
be set aside or rejected on the ground that all legal remedies have not been 
exhausted prior to the presentation of such claim. 

The Commissioners, who are responsible for this decision, cannot see that 
this provision applies to the case here dealt with. 

The same argument was put forward before the General Claims Commis- 
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sion, Mexico and the United States, in the case quoted in paragraph 4, and 
had the same strength there that it has here, because in that regard, the two 
conventions are identical and the difference in scope between the two clauses 
has no effect. 

The General Claims Commission met the argument in question in the 
following words. 

It is urged that the claim may be presented by claimant to its govern- 
ment for espousal in view of the provision of Article V of the treaty, to 
the effect that no claim shall be disallowed or rejected by the Commis- 
sion by the application of the general principle of international law that 
the legal remedies must be exhausted as a condition precedent to the 
validity or allowance of any claim. This provision is limited to the ap- 
plication of a general principle of international law to claims that may 
be presented to the Commission falling within the terms of Article 1 
of the Treaty, and if under the terms of Article 1 the private claimant 
cannot rightfully present its claim to its government and the claim 
therefore cannot become cognizable here, Article V does not apply 
to it, nor can it render the claim cognizable. 


The majority of the Commission concurs in this opinion. 

12. The question may arise whether the view expressed in this judgment 
does not lead to the ultimate conclusion that the Mexican Union Railway has, 
by signing Article 11 of the concession, divested itself of its British national- 
ity and all that it implies, to such a degree as to waive the right to appeal to 
its government even in cases of violation of the rules and principles of inter- 
national law. 

It is obvious that there could only be grounds for this question, if the 
Calvo Clause in this case were construed as intended to prevent the other 
party from applying for the diplomatic support of his government in any cir- 
cumstance whatsoever. Had that been the scope of the provision the Com- 
missioners would unanimously have been of opinion that the clause was to 
be considered as null and void. Redress of internationally illegal acts and 
protection against breaches of international law are regarded by the Com- 
mission as being of such high importance to the community of civilized 
states, that their preclusion would invalidate the stipulation. But the ma- 
jority of the Commission cannot see that Article 11 of the concession aims so 
far. The claimant has not, by subscribing to it, waived its undoubted right 
as a British corporation to apply to its government for protection against in- 
ternational delinquency; what it did waive was the right to conduct itself 
as if not subjected to Mexican jurisdiction and as possessing no other reme- 
dies than international remedies. What the claimant promised was to 
apply to the courts and to resort to those means of redress which are, accord- 
ing to the Mexican constitution and laws, open to Mexican citizens. The 
contract did not take from claimant the right to apply to its government if its 
resort to the Mexican tribunals or other authorities available resulted in a 
denial or undue delay of justice. It only took away the right to ignore them. 
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This was, however, just what the claimant did. It behaved as if Article 
11 of the concession did not exist, although the most recent of the events upon 
which the claim is based occurred in 1920 and the convention was signed in 
1926, it took no action at all. The claimant never sought redress by applica- 
tion to the local courts or to the National Claims Commission, which was 
created to adjudicate upon claims, similar to that now submitted, which has 
been in operation since June 17, 1911, and whose functions have subsequently 
been transferred to the Comisién Adjustadora de la Deuda Publica Interior. 

If by taking the course agreed upon Ly both parties, the claimant would 
have been unable to obtain justice, no international tribunal would have 
denied it access, on the ground of the engagement subscribed to by it. But 
the claimant omitted to pursue its right by taking that course, and acted as 
if said course had never been indicated by the State and accepted by it. And 
as there can be no question of denial of justice or delay of justice, as long 
as justice has not been appealed to, the majority cannot regard the claimant 
as a victim of international delinquency. 

13. The majority does not deny that one or more of the acts or omissions, 
alleged to have caused the damage set out in the memorial, may in them- 
selves constitute a breach of internationallaw. But even if this were so, the 
Commissioners cannot see that it would justify the ignoring of Article 11. 
It is one of the recognized rules of international law that the responsibility 
of the State under international law can only commence when the persons 
concerned have availed themselves of all remedies open to them under the 
national laws of the State in question. 

In the Bases of Discussion for the Conference for the Codification of In- 
ternational Law, drawn up by a preparatory Committee of the League of 
Nations, the following request for information, addressed to the govern- 
ments, can be found (p. 137): 


Is it the case that the enforcement of the responsibility of the State 
under international law is subordinated to the exhaustion by the in- 
dividuals concerned of the remedies afforded by the municipal law of the 
State whose responsibility is in question?® 


Most of the governments have answered in the affirmative, amongst them 
the British Government, which replied in the following words: 


In general the answer to Point XII is in the affirmative. As was said 
by His Majesty’s Government in Great Britain in the memorandum en- 
closed in a note to the United States Government, dated April 24th, 
1916: 

“ His Majesty’s Government attach the utmost importance to the 
maintenance of the rule that when an effective mode of redress is 
open to individuals in the courts of a civilized country by which they 


* Supplement to this Journau, January, 1930, p. 69. 
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can obtain adequate satisfaction for any invasion of their rights re- 
course must be had to the mode of redress so provided before there 
is any scope for diplomatic action.”’ (American Journal of Interna- 
tional Law, 1916, Special Supplement, page 139.) 


and the note goes on to point out that this is the only principle which is 
correct in theory and which operates with justice and impartiality be- 
tween the more powerful and the weaker nations. 

If a State complies with the obligations incumbent upon it as a State 
to provide tribunals capable of administering justice effectively, it is 
entitled to insist that before any claim is put forward through the diplo- 
matic channel in respect of a matter which is within the jurisdiction of 
those tribunals and in which they can afford an effective remedy, the in- 
dividual claimant (whether a private person or a government) should 
resort to the tribunals so provided and obtain redress in this manner. 

The application of the rule is thus conditional upon the existence of 
adequate and effective local means of redress. Furthermore, in mat- 
ters falling within the classes of cases which are within the domestic 
jurisdiction of the State the decisions of the national courts in cases 
which are within their competence are final unless it can be established 
that there has been a denial of justice (see answer to Point IV). 


It is this rule, which made it necessary to stipulate expressly in Article VI 
of the convention that no claim should be set aside or rejected on the grounds 
that all legal remedies had not been exhausted prior to the presentation of 
the claim. But the rule must apply to those claims which do not fall within 
the terms of the convention because they cannot be rightfully presented. 

14. For the reasons developed in the preceding paragraphs the majority of 
the Commission holds the view: 

(a.) That the Anglo-Mexican Claims Convention does not override the 
Calvo Clause contained in Article 11 of the concession. 

(b.) That the fact, that this article includes more than the interpretation 
and the execution of the contract does not bring it into conflict with inter- 
national law and invalidate it. 

(c.) That the concession would not have been granted without incorporat- 
ing the substance of Article 11 therein. 

(d.) That Article 11 must be respected as long as there has been no denial 
of justice, undue delay of justice or other international delinquency. 

(e.) That the claimant never made any attempt to comply with the terms 
of Article 11 and that therefore there can be no question of denial of justice 
nor of undue delay of justice. 

(f.) That it is one of the accepted rules of international law that the re- 
sponsibility of a State under international law is subordinated to the exhaus- 
tion of local remedies. 

15. The Commission decides that the case as presented is not within its 
jurisdiction. The motion to dismiss is sustained and the case is hereby dis- 
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missed without prejudice to the right of the claimant to pursue his remedies 
elsewhere. 


Dr. ALFRED R. ZIMMERMAN, 
Presiding Commissioner. 


BENITO FLOREs, 
Mexican Commissioner. 


S. MatIEenzo, 
Merican Secretary. 
E. A. 
British Secretary. 


The British Commissioner, not being in accord with this decision, did not 
sign it under provisions of Article 47 of the rules. 


February 15, 1930. 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO} 


GrorGeE W. Cook v. THE UNITED MEXICAN STATES 
(Docket No. 1366; Decision No. 142) 
Opinion rendered April 30, 1929 


The question before the Commission is whether or not the claimant himself could sue 
under the contract entered into between the Ministry of Public Instruction and his agent, a 
Mexican national. From the works of various civil law authors it appears that in countries, 
and among these Mexico, where the civil law obtains, the sole fact 4 contract having been 
entered into by an agent in his own name excludes the principal from right of action. 

Dissenting opinion by Nielsen, Commissioner. 


The Presiding Commissioner, Dr. SINDBALLE, for the Commission 

In this case claim in the sum of $13,750, United States currency, with n- 
terest, is made against The United Mexican States by The United States of 
America on behalf of George W. Cook, an American citizen, for non-payment 
of the purchase price of 5,000 school benches alleged to have been delivered to 
the Mexican Ministry of Public Instruction and Fine Arts during the period 
from December, 1913, to February, 1914, pursuant to a contract of August 9, 
1913, said to have been entered into between the said Ministry and Mosler, 
Bowen & Cook, Sucr., of which business house the claimant was the sole 
owner. 

The respondent government denies that 5,000 school benches were de- 
livered, but admits the delivery of 4,500 benches. It contends, however, that 
Mexico is not obligated to pay Cook for the benches, first, because the trans- 
action in question took place with an illegitimate authority, the General 


1 Under the convention concluded Sept. 8, 1923, as extended by the convention signed 
Aug. 16,1927. Kristian Sindballe, Presiding Commissioner; Fred K. Nielsen, Commissioner; 
G. Fernandez MacGregor, Commissioner. 
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Victoriano Huerta administration, and secondly, because the said contract of 
August 9, 1913, was entered into between The Ministry of Public Instruction 
and Fine Arts and Sr. José Sol6érzano, and not between the Ministry and the 
claimant. With regard to the first of these contentions the Commission re- 
fers to its decision in the case of George W. Hopkins, Docket No. 39,! and the 
case of the Peerless Motor Car Company, Docket No. 56.2. With regard to 
the second contention the pertinent facts are stated in the memorial to be as 
follows: 

In July, 1913, the Mexican Minister of Public Instruction and Fine Arts 
called a meeting of the representatives of various commercial houses in 
Mexico City, and informed those present that the Ministry desired bids for 
30,000 school benches. At this meeting Mosler, Bowen & Cook, Sucr., was 
represented by José Solérzano, who was one of their salesmen. Some time 
after the meeting Mosler, Bowen & Cook, Sucr., was informed that the 
Ministry had decided to apportion the order for the 30,000 school benches 
among various houses, and that that firm would receive an order for 6,000 
benches as its share of the business. A representative of the Ministry after- 
wards asked the firm to prepare a contract for the construction of the 6,000 
benches and to present it to the Ministry for signature. Accordingly it pre- 
pared a contract, and the claimant and Solérzano took it to the Ministry for 
signature. They were informed that an official of the Ministry wished to 
confer with Solérzano privately. By this official Sol6rzano was told that the 
Minister desired that the contract be entered into between the Ministry and 
Sol6rzano personally and not between the Ministry and Mosler, Bowen & 
Cook, Sucr. Solérzano as well as the claimant agreed thereto, and the con- 
tract was executed accordingly. Solérzano immediately turned the docu- 
ment over to Mosler, Bowen & Cook, Sucr., in whose factory the benches 
were built, and to whose factory a representative of the Ministry came for the 
purpose of inspecting benches that had been completed. All correspondence 
with the Ministry regarding the matter took, for the sake of consistency, 
place in the name of Solérzano, and also the invoices were issued in his name. 

The question before the Commission is whether or not the claimant him- 
self could sue under the contract entered into between the Ministry and 
Solérzano. On principle, that must depend on the intention of the parties, 
or, if the intention of the parties be not clear, what must be presumed to have 
been the intention of the parties. From the works of various civil law au- 
thors it appears that in countries, and among these Mexico, where the civil 
law obtains, the sole fact of a contract having been entered into by an agent 
in his own name excludes the principal from right of action. Mexican law 
contains an exception to this rule in case the agent is a “factor,” who, ac- 
cording to Art. 309 of the Mexican Code of Commerce, is a person who has 
the management of a manufacturing or commercial undertaking or establish- 
ment or who is authorized to enter into contracts in regard to all matters in 
1 This JouRNAL, Vol. 21 (1927), p. 160. 2 Tbid., 22 (1928), p. 180. 
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reference to such an establishment or undertaking, but this exception does 
not apply in a case like the present, Solérzano not being a “factor” of Mosler, 
Bowen & Cook, Sucr. In Anglo-Saxon law the sole fact of a contract having 
been entered into by an agent in his own name is not considered as establish- 
ing a conclusive presumption that the intention was to deal with the agent 
only, at any rate not if the principal is undisclosed, and, by the weight of au- 
thority, not even if, as in the present case, the principal is disclosed. But, of 
course, a conclusive presumption may be established where there are further 
facts that point in the direction of an intention to exclude the principal from 
a right of action. So in Elbinger Actien Gesellschaft v. Claye, L. R. & Q. B. 
313, the further fact that the principal was known to be a foreigner, was held 
to raise a presumption that the contract was with the agent only. Now, in 
the present case, the claimant was a foreigner, and, further, it was at the ex- 
press demand of the Minister that the contract was entered into between the 
Ministry and Solérzano personally. It therefore seems at any rate doubtful, 
if, according to Anglo-Saxon law, a principal would have the right to sue in a 
case like the present, and, as above stated, according to Mexican law, by 
which the contract in question is governed, it must be assumed that he would 
not. 

It appears that on February 4, 1915, Solérzano transferred any right he 
might have had under the contract in question to the claimant. The Com- 
mission has, however, no jurisdiction to enforce the right obtained by the 
claimant in virtue of this transfer. 


Decision 


The claim of the United States of America on behalf of George W. Cook is 
disallowed. 
Done in Washington, D. C., this 30th day of April, 1929. 
KRISTIAN SINDBALLE 
Presiding Commissioner. 


G. FERNANDEZ MAacGREGOR 
Commissioner. 


COMMISSIONER NIELSEN, dissenting: 


This is a claim to obtain compensation for a quantity of school benches de- 
livered to and accepted by the Mexican Government. As stated in the 
opinion of my associates, it appears that Mosler, Bowen & Cook, Sucr., were 
informed that they would receive an order for 6,000 benches as that firm’s 
share of a total number which it had been made known to commercial firms 
was desired by the government. The firm was asked to prepare a contract 
for the construction of the number allotted to it. When Solérzano, a sales- 
man for the firm, took such a contract to the Mexican Minister of Public 
Instruction and Fine Arts, the latter said that he desired that it should be 
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entered into personally between the Minister and Solérzano, and it was so 
executed. It is stated in the majority opinion that the question before the 
Commission is whether or not the claimant himself could sue under the con- 
tract entered into between the Ministry and Solérzano. In my opinion the 
question is whether this Commission can, conformably to the terms of sub- 
mission in the convention of September 8, 1923, that is, “‘in accordance with 
the principles of international law, justice and equity,’’ make an award to the 
effect that Cook shall be paid the contract price of the benches. The legal 
questions involved in that issue are different from the point whether a Gov- 
ernment may be sued on a contract. 

In this case, as it happens in many other international cases, the questions 
of domestic law are much more difficult than those involved in the applica- 
tion of the proper principles of international law. The situs of every element 
of the contract invoked is in Mexico. Therefore the contract is governed in 
all respects by the law of Mexico. Any rights Cook has under the contract 
are therefore determined by Mexican law. If he had no rights, it is of course 
unnecessary to proceed to the question whether in the light of any principle 
or rule of international law such rights were infringed. 

In the ultimate determination of responsibility under international law I 
think an international tribunal in a case of this kind can properly give effect 
to principles of law with respect to confiscation. International law does not 
prescribe rules relative to the forms and the legal effect of contracts, but that 
law is, in my opinion, concerned with the action authorities of a government 
may take with respect to contractual rights. If a government agrees to pay 
money for commodities and fails to make payment, it seems to me that an 
international tribunal may properly say that the purchase price of the com- 
modities has been confiscated, or that the commodities have been confiscated, 
or that property rights in a contract have been destroyed or confiscated. 

I assume that it is generally recognized that confiscation of the property of 
an alien is violative of international law, just as it is generally forbidden by 
domestic law throughout the world. See “Basis of the Law Against Con- 
fiscating Foreign-Owned Property’? by Chandler P. Anderson, AMERICAN 
JOURNAL OF INTERNATIONAL Law, 1927, Vol. 21, pp. 525 et seg. Theextent to 
which principles of international law have been applied to this subject is in- 
teresting. While generally speaking the law of nations is not concerned with 
the actions of a government with respect to its own nationals, we find in 
international law a prohibition against confiscation even with respect to the 
property of a nation’s own nationals; a well recognized rule of international 
law requires that an absorbing State shall respect and safeguard rights of per- 
Sons and of property in ceded or in conquered territory. See American 
Agent’s Report in the American and British Claims Arbitrations under the 
Special Agreement of August 18, 1910, pp. 107 et seg.; pp. 167 et seq. 

If Cook had rights under this contract, then he was entitled under the 
terms of the contract to receive compensation for the benches which he manu- 
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factured and delivered and which Mexico accepted and received but did not 
make payment for to anyone. The brief of the American Agency contains 
no citation of Mexican law throwing light on the peculiar contract signed by 
Sol6érzano with a Mexican official. The effect of this contract under that 
law is the only point of difficulty in this case. In the written and in the oral 
argument counsel appeared to rely principally on two international cases, the 
Heny case before the American-Venezuelan Commission of 1903, Ralston’s 
Report, p. 14, and the McPherson case before this Commission, Opinions of 
the Commissioners, Washington, 1927, p. 325.8 

In the Heny case claim was made to obtain compensation for Heny because 
of damage inflicted by Venezuelan authorities on a plantation with respect 
to which Heny asserted some rights, although he evidently was not the 
owner of it. One of the Commissioners, Mr. Bainbridge, considered that 
Heny’s right might be considered in the nature of an antichresis. With re- 
spect to the argument of counsel for Venezuela that a contract upon which 
Heny based his claim of rights was void, because under Venezuelan law 
record in a registry was indispensable to the validity of the instrument. Mr. 
Bainbridge said that the argument was untenable; that the contract was 
valid as between the parties whether recorded or not; and that, whatever 
might be the effect of the registration law with respect to the rights of inno- 
cent third parties, it could have no effect in excusing the acts of a trespasser 
or tort feasor. The case having passed for a decision to the umpire, Mr. 
Barge, he stated that the contract relied upon in behalf of Heny was not a 
mortgage or a sale of an estate, and also lacked the characteristics of an 
antichresis. He found, however, that Heny did have an interest in the 
estate and an award was made by the umpire in Heny’s behalf. The reason- 
ing upon which the umpire based his conclusion is indicated by the following 
passages from his opinion: 


Whereas, however—whatever may be the technical deficiencies of the 
instrument—whilst interpreting contracts upon a basis of absolute 
equity, what the parties clearly intended to do must primarily be con- 
sidered; 

And whereas, it was clearly the intention of parties that no one but the 
claimant should have a right to expropriate anything belonging to this 
estate, nor to profit by the revenues, at all events so long as his interest 
in the estate should last, which interest the heirs wished to guarantee; 
and whereas this interest existed as well in the sum invested by him in 
the estate as in the debts he assumed and which he might pay out of the 
estate, the credits and debits of which were equally transferred to him 
by the owners; whereas, therefore, according to this contract at the 
moment the facts which obliged the Venezuelan Government to restitu- 
tion took place, the only person who directly suffered the ‘‘detrimen- 
tum’”’ that had to be repaired was the claimant E. Heny; 

Whereas, it being true that according to the principles of law gener- 
ally adopted by all nations and also by the civil law of Venezuela, con- 
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tracts of this kind only obtain their value against third parties by being 
made public in accordance with the local law—in this claim before the 
Commission, bound by the Protocol, to decide all claims upon a basis of 
absolute equity, without regard to objections of a technical nature or of 
the provisions of local legislation, this principle cannot be an objection, 
and even when made this objection may be disregarded without impair- 
ing the great legal maxim, locus regit actum, as equity demands, that he 
should be indemnified who directly suffered the losses, and it not being 
the question here who owned the estate ‘‘La Fundacion,’’ but who had 
the free disposition over and the benefit and loss of the values for which 
restitution must be made, and who, therefore, in equity, owns the claim 
for that restitution against the Venezuelan Government. 


The McPherson case is more nearly in point with respect to the instant 
case. In the former, claim was made in behalf of J. A. McPherson to recover 
the aggregate amount of some postal money orders which were not paid upon 
presentation to Mexican postal authorities. In behalf of Mexico it was con- 
tended, among other things, that no claim could be maintained before the 
Commission in behalf of the claimant, since it was shown by the evidence 
that the money orders were not the property of the claimant, they having 
been issued in the name of John Davidson. This contention was met by the 
United States with the argument that Davidson was an agent and banker for 
McPherson, and that the former bought money orders with money belonging 
to the latter who could be regarded as an undisclosed principal. The Com- 
mission found that the evidence showed beyond a reasonable doubt that the 
money orders were bought by Davidson for McPherson with funds belonging 
to the latter, and it was not denied by Mexico that McPherson might have 
had an interest in the money orders. In the opinion of the Commission it 
was stated that an award in favor of the claimant could not result in the 
payment of money to any other than the one who lost as a result of the non- 
payment of the money orders. By this opinion which was unanimous an 
award was made in favor of the claimant. 

Possibly money orders may more appropriately be regarded as the means 
employed in the exercise of a governmental authority for the public benefit 
rather than as contracts or commercial transactions. Nevertheless the rela- 
tionship between the purchaser of a money order and the government is 
certainly in a sense of a contractual nature. In the instant case we are deal- 
ing with the legal effect of a contract. Neither Cook nor Solérzano was 
paid. There is no doubt that the loss resulting from the failure of the Mexi- 
can Government to meet its contractual obligations falls on Cook, just as the 
failure to pay the money orders resulted in a loss to McPherson. However, 
in order to justify an award in favor of Cook, the possession by him of a legal 
interest must be shown. 

It was recognized in the Heny case and in the McPherson case that the 
claimant had some interest, and that because of that interest and of the 
wrongful act of governmental authorities the claimant in each case suffered a 
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loss. In the Heny case it appears that Umpire Barge attached considerable 
significance to the term “‘equity’’ appearing in the terms of submission in the 
arbitral agreement under which he functioned. The terms of submission in 
the convention of September 8, 1923, requiring a determination of cases in 
accordance with the principles of international law, justice and equity, are 
somewhat elaborate, especially when they are considered in connection with 
the jurisdictional provisions of the convention which are concerned with 
claims described in part as claims ‘‘for losses or damages suffered by persons 
or by their properties,” and for ‘acts of officials or others acting for either 
government and resulting in injustice.” I think that the Commission has 
generally proceeded on the theory that, in spite of the somewhat elaborate 
terminology of the convention, it is simply required by the convention that 
all cases shall be decided by a just application of law; that the Commission 
should not render awards based on some personal, undefined theories of 
equity which may differ greatly in the minds of different people. Perhaps 
since clearly Cook only is the loser as a result of the failure of Mexico to pay 
for the benches, which the Mexican Government received and Cook manu- 
factured and delivered, and since neither Agency has made clear in the pro- 
ceedings before the Commission the legal effect under Mexican law of the 
contract invoked in this case, the Commission could properly, by taking an 
equitable view of the case, so to speak, render an award to compensate Cook 
for the loss suffered by him. However, I think it is possible, particularly in 
the light of the conduct of the parties revealing their construction of the con- 
tract, to conclude that Cook had legal rights which were ignored. 

It is stated in the majority opinion that from “the works of various civil 
law authors it appears that in countries, and among these Mexico, where the 
civil law obtains, the sole fact of a contract having been entered into by an 
agent in his own name excludes the principal from right of action.”’ No 
citation of any author or from any code is made to support this conclusion, 
except with regard to an exception in Mexican law, which, however, is said 
not to be pertinent to the instant case. The correctness of the above-quoted 
conclusion with respect to an exception being assumed, it is conceivable that 
there may be another exception in Mexican law which is pertinent. Had it 
been possible to invoke some provision of Mexican law, which is the law with 
which we are concerned in construing the contract in question, a law clearly 
showing that Cook had no rights under the contract, then of course I could 
have no occasion to dissent from the conclusions reached by my associates, 
since, as I have pointed out, Mexican law is controlling with respect to the 
question of Cook’s rights under the contract. 

It is stated in the majority opinion that the question before the Commis- 
sion is whether the claimant could sue under the contract entered into be- 
tween the Ministry and Solérzano. In dealing with an international case it 
should be borne in mind that the right of a person to sue a government under 
domestic law is not conclusive with respect to rights that may be invoked in 
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behalf of such a person under international law. For example, the Govern- 
ment of the United States and the Government of Great Britain, generally 
speaking, do not allow themselves to be sued in tort, nor do the tribunals of 
either of the two governments pass upon political acts of the government 
which created them. But redress guaranteed by international law for 
wrongful action can of course be obtained in behalf of aliens in other ways 
than by suits against the government, as through diplomatic channels, or 
through the action of international tribunals. International reclamations 
for the most part grow out of what in terms of domestic law is described as 
tortious acts. So, likewise, in a case in which a government might not by its 
domestic law provide for suits in contract against itself, money due under a 
breach of contract could nevertheless be recovered in a proceeding before an 
international tribunal. Prior to the year 1855, the Government of the 
United States did not allow itself to be sued in contract. Persons having 
private claims against the government had recourse solely to applications to 
Congress. The right to bring an action in contract against the government 
was granted by the Act approved February 24, 1855, 10 Stat. 612. Court of 
Claims Reports, Vol. 17, pp. 3 et seg. A petition of right lies before British 
courts with respect to matters of contract. 

In the majority opinion there is some discussion of rights of action under 
Anglo-Saxon law. Since the contract invoked in the instant case is governed 
by Mexican law, the principles of the common law or statutory provisions 
obtaining in so-called Anglo-Saxon countries have no relevancy except pos- 
sibly by way of analogy. Under Anglo-Saxon law it is of course well estab- 
lished that an undisclosed principal may sue on the contract. 

The case of Die Elbinger Actien-Gesellschaft v. Claye, L. R. 8 Q. B. 313, 
cited in the majority opinion, can only be fully understood when account is 
taken of the fact that the decision therein is based on a long established Eng- 
lish usage of trade. Cook’s firm which carried on its manufacturing and 
commercial business in Mexico can seemingly not be regarded as a foreign 
merchant in Mexico in the sense in which a German corporation doing busi- 
ness in Germany is foreign to England. 

The principle on which Die Elbinger Actien-Gesellschaft v. Claye was de- 
cided does not seem to have been fully accepted in the United States. In 
Bray v. Kettell, 1 Allen 80, Chief Justice Bigelow, in making reference to 
cases in which it had been stated that agents acting for merchants residing 
in a foreign country are held personally liable on all contracts made by them 
for their employers without any distinction whether they describe them- 
selves in the contract as agents or not, said: 


We are inclined to think that a careful examination of the cases which 
are cited in support of this supposed rule will show that this statement is 
altogether too broad and comprehensive. Certain it is, that if it ever 
was received as a correct exposition of the law, it has been essentially 
modified by the more recently adjudged cases. It doubtless had its 
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origin in a custom of usage of trade existing in England, by which the 
domestic factor or agent was deemed to be the contracting party to 
whom credit was exclusively given; and it was confined to cases where 
the claim against the agent was for goods sold, and was not extended to 
written instruments. But it is going quite too far to say that this usage 
or custom is so ingrafted into the common law as to become a fixed and 
established rule, creating a presumption in all cases that the agent is ex- 
clusively liable, to the entire exoneration of his employer. 


As I have already observed, there is not in this important case any citation 
in the majority opinion of any provision of any Mexican Code or any other 
legal citation as a basis for the conclusion that under the law of Mexico the 
sole fact that a contract has been entered into by an agent in his own name 
excludes the principal from a right of action. In support of a contention to 
that effect counsel from Mexico cited Article 284 of the Mexican Code of 
Commerce of 1890, reading as follows: 


When the commission merchant contracts in his own name, he shall 
have cause of action and liability direct with the persons with whom he 
contracts, without being obliged to declare who his principal is, except in 
the case of insurances. (Translation.) 


It is difficult to perceive that language of this provision excludes the idea 
of rights and obligations of a principal under a contract made in the name of 
the agent. Article 284 of the Mexican Code seems to confer a right of action 


on an agent. It is also a general rule of the common law that where a con- 
tract entered into on account of the principal is in its terms made with the 
agent personally, the agent may sue upon it. At the same time a principal 
who is the real party in interest, though not named as such, has also a right of 
action upon the contract which usually is paramount to that of the agent, so 
that if the principal sues the agent may not. The Law of Agency, Mecham, 
Vol. 2, pp. 1592-93. 

In considering the effect of Article 284 of the Mexican Code it is pertinent 
to determine whether Solérzano may properly be regarded in connection 
with the transaction under consideration as a commission merchant (comi- 
sionista). It seems to me very doubtful that he can be so considered. Ref- 
erence is made in the majority opinion to provisions of the Commercial Code 
of Mexico with respect to factores. The Code contains the following articles: 


Art. 314. When the factor contracts in his own name, but on account 
of a principal, the other contracting party can take action against either 
the factor or the principal. 

Art. 315. Whenever the contracts entered into by the factors affect 
any object included in the kind of business or trade in which they are 
engaged, such contracts shall be considered to have been made on ac- 
count of the principal, although the factor may not have so stated on 
entering into same, or may have exceeded his authority or committed an 
abuse of confidence. 
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Art. 316. The contracts of his factor shall likewise bind the principal, 
even when they may be foreign to the class of business with which the 
factor is entrusted, always provided that he is working under the in- 
structions of his principal, or that the latter has given his approval in 
express terms or by positive acts. (Translation.) 


It is said that Sol6rzano was not a factor. Counsel for the United States 
argued that it might be just as proper to consider him to be a factor as to 
designate him as a comisionista. In my opinion he was probably neither in 
connection with the transaction under consideration, and the above quoted 
provisions from the Mexican Code are interesting merely in showing the 
principle of representation in Mexican law. 

Counsel for Mexico perhaps did not rely fully in his contentions on the 
language of Article 284 of the Mexican Code, apparently considering that it 
might be interpreted in the light of Article 246 of the Code of Commerce of 
Spain reading as follows: 


Where the comisionista contracts in his own name, he shall not have 
to specify who the principal is, and he shall be liable in a direct manner, 
as if the business were his own, to the persons with whom he contracts, 
such persons to have no actions against the principal, nor the latter 
against them; without prejudice to the respective actions of the principal 
and the comisionista as between themselves. (Translation.) 


This provision of the Spanish Code is quoted in Lozano’s publication of 
the Mexican Code of Commerce for 1890, and also in the same author’s pub- 
lication of 1889, containing the Mexican Code of Commerce, with citations 
by way of comparison of provisions of the codes of other countries. The 
latter contains certain comments by Lozano on Article 246 of the Spanish 
Code. Counsel for Mexico apparently argued that Article 284 of the Mexi- 
can Code could be construed to have the same scope as Article 246 of the 
Spanish Code. To my mind it would involve an extremely liberal con- 
struction to read into the meagre language of Article 284 of the Mexican 
Code the comprehensive provisions of Article 246 of the Spanish Code. As 
has been heretofore observed, Article 284 of the Mexican Code states a rule 
that is elementary in the common law with respect to the right of an agent 
to sue. 

Apparently the principle of agency was not found in the early Roman law 
of contract. Hunter’s Roman Law, 4th ed., p. 609; Sohm’s Institutes of Ro- 
man Law, Ledlie’s translation, Oxford, 1907, p. 221. But the idea of repre- 
sentation has of course been largely incorporated into the modern law of 
countries governed by the principles of the civil law, and this seems clearly 
to be true with respect to the law of Mexico. See on this point Cédigo de 
Comercio de los Estados Unidos Mexicanos, Séptima Edicién, por Jenaro 
Garcia Nuifiez y Francisco Pascual Garcia, 1921, Arts. 51-74, 273-331; 
Codigo Civil vigente en el Distrito y Territorios Federales, por Francisco Pas- 
cual Garcia, 1911, Arts. 2342-2358. 
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The point with respect to the intent of a party to a contract to deal with 
another specified party is touched upon in the opinion of my associates, and 
apparently was considerably stressed in the argument of counsel for Mexico. 
The obvious fact that a man has a right to contract with whomsoever he 
pleases is not inconsistent with the common law principles that an undis- 
closed principal or a person in whose favor a contract is made may sue on it. 
A man cannot make a contract in such a way as to take the benefit thereof 
unless he also takes the responsibility of it. Counsel for Mexico argued 
that possibly the Mexican Government intended to contract with a Mexican 
citizen rather than with an alien, with the idea of avoiding diplomatic in- 
tervention in behalf of Cook or the presentation of a claim such as is now 
before the Commission. In my opinion the Commission is precluded from 
approving of any such suggestion, since diplomatic intervention could only 
be apprehended in case it was intended not to pay for the goods manu- 
factured, delivered and accepted. 

It seems to be pertinent to consider the point of intent in a substantial 
way in dealing with questions under consideration. A government buying 
large quantities of supplies, it must be assumed, would desire to deal with 
responsible persons or business concerns. The Mexican Ministry seem- 
ingly would not expect a salesman to manufacture and deliver a large quan- 
tity of benches; they desired to deal with a responsible manufacturing con- 
cern; they knew that Cook’s firm manufactured the benches; a Mexican 
representative inspected the benches on Cook’s premises. 

Counsel for the United States suggested that, having in mind all the facts 
and circumstances in relation to the somewhat peculiar transactions in ques- 
tion, the view could properly be taken that the writing signed by the Mexi- 
can Official and Solérzano did not represent the entire contract for the man- 
ufacture and delivery of the benches. There appears to be considerable 
plausibility in this argument. Generally speaking, when bids for commod- 
ities are asked for and made and accepted, a contract is complete. Of 
course laws and regulations may prescribe subsequent formalities. 

In the absence of explicit information with respect to the transactions 
involved in the instant claim, it seems to me that the Commission is justi- 
fied in resorting to conclusions based upon the actions of the two parties to 
the contract whatever may be its precise nature. In the extensive record 
in the case there is nothing to show that the Mexican Government in the 
past ever suggested that Cook had no rights because he did not sign the in- 
strument signed by the Mexican Minister and Solérzano. In the Green- 
street case (Docket No. 2767) the Commission was called upon to construe 
an important contract signed by the General Director of the National Rail- 
ways of Mexico and by an attorney of E. 8. Burrowes, President of the Bur- 
rowes Rapid Transit Company. There was nothing in the language of the 
contract to indicate that it was made on behalf of that company. In behalf 
of Mexico it was contended that no contractual relations had ever existed 
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between the National Railways of Mexico and the Burrowes Rapid Transit 
Company. The Commission, in reaching a conclusion with respect to this 
point took account of the action of the parties. In the opinion written by 
the Presiding Commissioner it was pertinently said: 


There is, however, ample evidence to show that the transportation 
business really was carried on by the Burrowes Rapid Transit Company, 
and that this fact was perfectly well known to representatives of the 
National Railways of Mexico. It must therefore be assumed that the 
contract entered into was intended to be a contract between the National 
Railways of Mexico and the Burrowes Rapid Transit Company. 


Clearly the Commission in reaching the conclusion that the Burrowes 
Rapid Transit Company had rights under a contract signed by a representa- 
tive of the railways and an attorney for the Burrowes Company grounded its 
action on the interpretation put upon the contract by the parties, partic- 
ularly by the Mexican Government. I perceive no reason why a similar 
conclusion may not be reached in the instant case with equal or with greater 
propriety. Cook’s firm offered to make a quantity of benches desired by 
the Mexican Government. The firm was asked to bring in a contract. A 
representative of the firm signed that contract. The Mexican Government 
inspected the benches on Cook’s premises and accepted them on delivery. 

But I think there are still more pertinent considerations of which account 
may be taken. It is shown by the record that from 1918 up to the latter 
part of the year 1926, repeated requests for payments were made in the name 
of the firm of Mosler, Bowen & Cook, Sucr., by a representative of the firm, 
and evidently not once did the Mexican Government deny liability to the 
firm on the ground that the contract was signed by some other party. 

In reply to a communication of November 26, 1918, it was stated to the 
firm: “in order to settle this matter it is necessary for you to prove that the 
said furniture is in the possession of the present government.” In reply 
to a letter of December 14, 1918, from the firm, it was said: ‘‘It is not pos- 
sible to order the payment which you request, unless you can prove that 
the said furniture is in the possession of the present government.’’ In re- 
sponse to a request made under date of December 28, 1918, for permission 
to examine files pertaining to the transaction in question, with a view to 
locating the furniture, the firm was informed that permission could not be 
granted. In reply to a communication of April 25, 1921, with which the 
firm’s representative sent to the Ministry information concerning invoices, 
the former was requested to call at the Department of Finance to make cer- 
tain explanations. Under date of November 16, 1921, the firm was informed 
by the Ministry of Finance that the General Controller’s Office had stated 
that only by an express order of the President of the Republic could this 
claim be accepted, since the transactions belonged to the period of Victo- 
riano Huerta. In response to a communication of November 17, 1922, ad- 
dressed to President Obregon, the President replied that “the nullity of all 
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acts of the usurping government of Huerta was decreed by a law” which 
under no circumstances could be annulled by the Executive Office. Cer- 
tain detailed information having been requested of the firm, it was sent to 
the Controller’s Office, which it appears consulted the consulting attorney 
of his Department for an opinion. Under date of October 16, 1925, the Con- 
troller’s Office informed the firm that, as the credits contained therein be- 
longed to the years 1913 and 1914, they were annulled in conformity with 
the provisions of the law. 

It thus appears that after extended discussion between the firm and the 
appropriate Mexican officials, the latter grounded their refusal to pay Cook’s 
firm for the benches not on any contention that no contract had been made 
with the firm, but on a declaration of nullity of the debt. The annullment 
of debts either in time of peace or in time of war is violative of international 
law, and such annullment as a ground of defense for the non-payment of 
debts has repeatedly been so treated by this Commission. In the instant 
case an interesting defense based on a construction of Mexican contract law 
is plausibly made by the Mexican Agency. However, it seems to me that 
the Commission, in dealing with the uncertainty confronting it, is justified 
in taking into account the attitude of the claimant and of the respondent 
government up to the present time, showif®g explicitly the rights asserted 
by Cook and the grounds on which the Mexican Government based its de- 
nial of the rights asserted. I am therefore of the opinion that an award 
should be made in the present case for the contract price of the benches 
manufactured and delivered by Cook’s firm and accepted by the Mexican 
Government, and for a proper allowance of interest. 

On February 4, 1915, Solérzano, on departing from Mexico, made an as- 
signment of all his rights under the contract to Cook. It is clear that this 
assignment was made solely for the purpose of assisting in any possible way 
to obtain compensation. Solérzano has furnished sworn testimony that 
it was thoroughly understood by all concerned that in signing this contract 
he acted simply as the agent, and that Cook’s firm was the real party in 
interest. Others have furnished testimony to the same effect. In the 
American brief no reliance is placed on this assignment as an important 
element in the claim. Let it be assumed that an assignment was necessary 
in order that Cook might have rights under the contract. Then had this 
assignment been made prior to the time when the compensation for the 
benches became due, so that there would have been a breach of contractual 
rights of the firm, it may be that a claim could now be made in behalf of 
Cook, since in that situation the claim which accrued was that of an Ameri- 
can citizen. However, it seems to be clear that the money was due prior to 
the time of the assignment. And in any event, according to the view 
which I have indicated, the Commission is justified in proceeding on the 
theory that Cook’s rights vested under the contract prior to this assignment. 
The assignment might be considered to be of much importance if the view 
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should be taken that it is important only with respect to the question of the 
rights to sue in Mexican courts. 

I regret the necessity of dealing with uncertainties such as are involved 
in this case. However, it is certain that from the practical standpoint a 
pecuniary award could only have the effect of granting compensation to a 
claimant for commodities which he furnished in good faith. And if com- 
pensation is not paid the claimant suffers a considerable loss, and the Mexi- 
can Government retains property for which it paid nothing. In justifica- 
tion for withholding payment Mexican authorities have asserted nothing 
from 1915 up to the time of the proceedings before the Commission, except 
that the debt had been cancelled by executive decree. 


Frep K. NIELSEN, 
Commissioner. 


Ricuarp A. NEWMAN v. THE UNITED MEXICAN STATES 
(Docket No. 129: Decision No. 144) 
Opinion rendered May 6, 1929 


The Mexican Government held liable in damages for the failure on the part of the authori- 
ties of the State of Durango to take proper steps to rescue an abducted American citizen and 
bring his abductors to trial. 


The Presiding Commissioner, Dr. StnDBALLE, for the Commission: 

In this case claim in the sum of $15,000.00, United States currency, is 
made against the United Mexican States by the United States of America 
on behalf of Richard A. Newman, an American citizen, alleged to have been 
kidnapped by Mexican bandits, for failure on the part of the Mexican 
authorities to rescue Newman and to apprehend and punish the kidnappers. 

The facts out of which the claim arises are alleged to be as follows: 

During the early part of January, 1923, the claimant went to Mexico and 
established a small farm on a rented plot of ground known as the Hacienda 
Guatimapé in the State of Durango, about sixty miles north of the City of 
Durango. On April 24, 1923, he went out on horseback to visit an old dam 
site located at the foot of a mountain range about three miles distant from 
his Hacienda, for the purpose of fishing in a river and of satisfying his in- 
terest in a certain engineering project. While en route he was accosted by 
four or five armed Mexicans, robbed of his horse, a pistol, a pocket knife, 
and some few pesos he had on his person, and taken into the mountains. 
The abductors proved to be under the leadership of General Juan Galindo, 
a well-known rebel or bandit in the region. They told Newman that he 
would be released only on payment of $30,000.00, Mexican currency, and 
they subjected him to various hardships. They kept him until October 29, 
1923, when he was released on payment by a special representative of the 
American Government of $300.00, United States currency. He was then 
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in a miserable condition, infested with vermin and suffering with an in- 
fected leg, which had been injured during an attempt to escape, and which 
made treatment in a medical sanatorium necessary, causing him an expense 
of about $1,000.00, Mexican currency. 

The respondent government alleges that Newman joined the bandits or 
remained with them from his own free will. It appears that certain rumors 
to that effect existed in the region, and such rumors are reflected in testi- 
mony given by military authorities of the State of Durango as well as by 
some other persons. It further appears that Newman was allowed to write 
a number of letters in English to representatives of the American Govern- 
ment. But these facts furnish no proof for the assumption that the case was 
one of self-abduction, and in the light of the content of Newman’s letters, 
which are to the effect that he does not believe that Galindo will kill him, 
and that he does not want anybody to pay ransom for him, the assumption 
must be rejected. 

As soon as the abduction of Newman was brought to the knowledge of the 
Mexican Government, orders to rescue Newman were issued to the military 
authorities of the State of Durango. But it must be assumed that these 
authorities were dilatory in the matter, possibly because they believed the 
case to be one of self-abduction, possibly because Galindo, although followed 
by a group of only a few men, had such relations with the population of the 
region as to make the authorities consider him not as a usual bandit but to 
some extent as a political factor. On May 30, 1927, Galindo surrendered 
to the military authorities, but neither he nor his followers were ever brought 
to trial or punishment for the abduction of Newman. It appears that the 
surrender took place according to an arrangement previously arrived at, the 
terms of which are unknown. 

The Commission is of the opinion that Mexico must be responsible for 
failure on the part of the Mexican authorities to take proper steps to rescue 
Newman and bring his abductors to trial, and that, therefore, an award in 
the sum of $7,000.00 United States currency, should be rendered in the 
present case. 

Decision 

The United Mexican States shall pay to The United States of America on 
behalf of Richard A. Newman the sum of $7,000.00 (seven thousand dollars), 
United States currency, without interest. 

Done in Washington, D. C., this 6th day of May, 1929. 

KRISTIAN SINDBALLE, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FerNANDEz MacGrecor, 
Commissioner. 
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The Exterritoriality of Ambassadors in the Sixteenth and Seventeenth Centuries. 
By E. R. Adair. London: Longmans, Green and Co., 1929. pp. xiv, 282. 
Appendix. Index. $8.00. 


Within the period indicated by the title, the author has made a careful 
study of the literature and the practice of states. Beginning with the im- 
munity of the ambassador from criminal jurisdiction, a chapter is devoted to 
“theory,” that is, to the examination of the doctrines and views of the princi- 
pal writers of the day. This is followed by a chapter devoted to the practice 
of states in regard to the punishment of ambassadors. In this particular 
matter the conclusion is reached that, according to the practice of states, 
“an ambassador who was guilty of a crime, even of conspiracy against the 
prince to whom he was credited, might possibly be restrained if there were 
real danger to the state, but that he could not be punished; for that he must 
be sent home to his master.”” But in the preceding chapter on the theory, it 
was found that the abstract reasoning of the writers often led to a more 
severe judgment than actual practice permitted. ‘If the precedents and 
the legal writers come to the same conclusions, it is,” in the author’s opinion, 
“the result of the influence of practice upon theory and not of theory upon 
practice.” 

In the succeeding chapters the same method is applied to the consideration 
of the ‘‘Immunity of the Ambassador from Civil Jurisdiction”; ‘‘ Immunity 
of the Ambassador’s Suite from Local Jurisdiction”’; ‘‘ Jurisdiction of Am- 
bassadors and Immunity of their Couriers and Despatches”’; ‘‘ Freedom of 
Worship”’; ‘‘Inviolability of the Ambassador’s Residence.” These chapters 
are followed by an interesting account of the methods of enforcement of 
diplomatic immunities in the principal states at that period; from which it 
appears that in England and the United Provinces alone ‘‘the peculiar im- 
munities of the ambassador were protected by law.” 

As a result of this interesting examination, Professor Adair finds that the 
diplomatic immunities recognized by the practice of states were, in many in- 
stances, in advance of those which the writers claimed for them. The views 
expressed by the writers of the sixteenth and seventeenth centuries have been 
noted and summarized. They afford the basis for a valuable bibliographical 
appreciation of the authorities of that epoch. Grotius, Zouche and Bynkers- 
hoek “‘emerge with colours flying,” but Gentili and Hotman are condemned. 
“Ayrault and Conradus Brunus show a clarity and an appreciation of the 
real questions at issue that might well justify their being held in rather 
higher estimation than has hitherto been their lot.” 

*The JoURNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Eb. 
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An interesting appendix deals with the entertainment of ambassadors who 
used in earlier times, when they came for only a few weeks’ visit, to be fed 
and lodged at the royal expense. In order to avoid a serious drain on the 
public purse, this was gradually changed when it became customary for am- 
bassadors of the principal states to reside for considerable periods at each 
capital. 

The inviolability which ambassadors now enjoy is shown to have existed 
three centuries ago, but the author prefers to designate this status as “‘ex- 
territoriality.”’ This latter term “has certain definite legal implications; it 
removes, for instance, the ambassador quite clearly from the jurisdiction of 
municipal law.” 

This volume makes a very important contribution to the science of inter- 
national law, and should not be overlooked by any student. The method of 
treatment is brilliant, the execution most scholarly, and the subject matter 
of unusual interest. It is perhaps to be regretted that the author did not 
combine his judicial criticism of the writers in the form of a bibliography; and 
he perhaps departs from his otherwise rigidly scientific method when, at the 
conclusion of his chapters, he states without reference to modern authorities 
or state practice what he considers to be the existing diplomatic immunities 
as compared with those of the sixteenth and seventeenth centuries. 

ELLERY C. STOWELL. 


The Present Juridical Status of the British Dominions in International Law. 


By P. J. Noel Baker. New York: Longmans, Green & Co., 1929. pp. 
XII, 421. $7.50. 


Professor Baker’s book, which is based on a course of lectures delivered at 
the Academy of International Law at the Hague in 1927, is an interesting and 
valuable contribution to the literature on ‘‘ Dominion Status.” 

Sometime the authorities on international law and international relations 
will have to recognize that the British Dominions and Great Britain herself 
no longer comply with any accepted standards and cannot be classified as 
dependent or independent states as other states were classified in the past. 
Nor, because of this, can it be said that they are inferior to the other states 
that make up the family of nations. They really are new developments 
which may be described but which cannot, at present, be defined. Professor 
Baker has had considerable experience in the actual administration of the ex- 
ternal affairs of the British Commonwealth and has supplemented that ex- 
perience by wide and scholarly research. Asa result, his book is particularly 
valuable to those who are interested in the administrative practice of the 
governments and officials of Great Britain and the Dominions in carrying 
out their united and respective foreign policies. He outlines the constitution 
of the Commonwealth, in so far as it affects foreign policy, and the relations 
of that Commonwealth and of its members to the League of Nations and to 
the world generally. The conclusion arrived at is that the Dominions are 
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persons in international law, but persons, subject, because of their peculiar 
relations to each other, and to His Britannic Majesty, to certain restraints 
upon their powers of entering into agreements with other states. This con- 
clusion is undoubtedly true in fact, but it conflicts with legal theories, and as 
such, comes in for a good deal of criticism. 

The book has two defects. It is based on a series of lectures delivered to a 
Continental audience, and it is too largely made up of comments upon the 
opinions of others. Despite these defects, it is probably the most complete 
study of the administrative practice of the British Dominions in external af- 
fairs that has appeared to date. NorMAN MACKENZIE. 


Essai de droit pénal international: Vaffaire du ‘‘Lotus.”’” By G. Canonne. 
Paris: Recueil Sirey, 1929. pp. 345. Bibliography. 


Among the decisions heretofore rendered by the Permanent Court of In- 
ternational Justice, none seems to have given more inspiration to jurists 
than the decision in the Lotus case. The latest addition to the voluminous 
literature already existing concerning this case is Mr. Canonne’s book. ‘The 
author’s study is divided into two parts. In the first part he seeks a rational 
solution of the Lotus case by considering it from the threefold points of view 
of international, criminal and maritime law. He analyzes, successively, the 
nature and limits of sovereignty and the sources of the law of nations,— 
problems of international law; the territorial and extraterritorial character 
of criminal jurisdiction,—problems of criminal law; and the rules applicable 
to collisions on the high seas,—problems of maritime law. In the second 
part, the practical solution reached by the court in the Lotus case is subjected 
to an analytical criticism in the light of the results and conclusions arrived 
at in the first part. The study is the result of a conscientious and impartial 
inquiry, and presents an intelligent and amply documented picture of the 
theory as expressed by authoritative writers on international law, and the 
practice as manifested in the court decisions of the important maritime na- 
tions with respect to the issues involved in the Lotus case. 

The significant point in Mr. Canonne’s reasoning is the importance which 
he attributes to natural law. While recognizing that the decision of the 
court was in conformity with the positive law of nations (droit positif), he 
concludes that, had sufficient weight been given to the dictates of natural 
law, which the court, in the author’s opinion, omitted to do, Turkey would 
have been found unjustified in exercising jurisdiction over the officer of the 
Lotus. Judging from his reasoning, Mr. Canonne seems to be an adherent 
of the school of natural law, revived in France in this century under the in- 
fluence of Geny and Duguit, and thus his book will commend itself not only 
to international lawyers but also to students of legal philosophy. Although 
containing no startlingly new and revealing contribution to the Lotus case, 
this book should be welcome on account of its interesting mode of approach 
to the problems involved. Francis DEAK. 
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Répertoire de Droit International. Planned by A. Darras. Edited by A. 
DeLapradelle and J. P. Niboyet, with the assistance of a large number of 
jurists. Paris: Librairie du Recueil Sirey, 1929. Tome I, pp. viii, 713. 
Tome II, pp. viii, 705. Fr. 120 each. 


In 1914 appeared the first volume of the Répertoire de Droit International. 
Begun under the direction of Alcide Darras, founder of the Revue de Droit 
International Privé, it had been carried on after his death by the new editors 
of the Revue. The outbreak of war prevented the publication of subsequent 
volumes, and at the close of the war it was realized that the fundamental 
changes that had come about called for a complete revision of the plan of the 
work. The first volume of the present edition, rewritten and reset, covers 
topics from Abandon to Armateur, and it includes a number of important 
subjects, such as Alsace-Lorraine, which were not included in the edition of 
1914. The narrower field of private international law has been widened, and 
the scope of the work now covers international law in the broad sense of the 
term. 

What is a répertoire? the editors ask themselves. It is a work, intended 
for general use, which presents ready information upon its several topics, 
accompanied by statistical tables, clear rules of practice and specific details. 
Its value for domestic law is conceded; all the more should its usefulness be 
recognized in the international field, where the legislation of different coun- 
tries, the diverse theories of jurists, and the judicial decisions of foreign 
courts tax the resources of the average library and the linguistic attainments 
of the ordinary practitioner. The difficulties of the task of making such an 
encyclopaedic dictionary, great as they are, may be overcome in large part 
by drawing upon the editorial staff of the Revue. At the same time the Ke- 
vue can serve as the annual supplement necessary to keep the work up to 
date. 

Outstanding among the fifty or more articles in the first volume are those 
on Maritime Abandonment, Diplomatic Agent, Algeria, Alsace-Lorraine 
and Arbitration. Each of these important topics is preceded by a bibliog- 
raphy and an analytical table of contents and is followed by an alphabetical 
index. Each constitutes in respect to the extent of the material it presents 
practically a small treatise upon the subject, with the additional advantage 
that, after the manner of an encyclopaedic dictionary, the treatment is con- 
cise in form and specific in the information it presents. The reader is thus 
able to put his finger at once upon the particular point of law which he wishes 
elucidated and find with a minimum of difficulty the answer to his question. 

Under the topic of Maritime Abandonment, for example, there is first 
presented the general theory of the subject, then the positive law governing 
it, with principal attention to the law of France and with a general discus- 
sion of the law of other countries; then follows a study of the convention 
signed at Brussels in 1924 and now awaiting ratification. The article on 
Diplomatic Agent deals about half and half with general international law 
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and the particular details of French practice. The article on Algeria is con- 
fined to the personal status of Mohammedan and Jewish natives, the position 
of aliens in Algeria being reserved for the general article on Aliens. The 
topic Alsace-Lorraine forms a volume in itself and is an exceptionally valu- 
able study of the changes that have taken place in the two provinces from 
1871 to 1918, and particularly since the annexation to France in 1918. The 
topic Arbitration goes into many technical details of practice not ordinarily 
included in general studies of the subject. 

Volume II covers topics from Armée to Bureau International du Travail. 
Prominent among them are Asylum (Right of), Insurance (under numerous 
sub-heads), Damages to goods in transit (Avaries), Aviation, and the Inter- 
national Labor Bureau. Fach is treated with the same analytical exactness 
and concise exposition that mark the topics of the first volume. The treat- 
ment of maritime and of social insurance is particularly full and valuable and 
will be of service to American scholars in spite of the fact that the United 
States is not included among the fifteen countries whose social legislation is 
surveyed. 

While the Répertoire deals mainly with the so-called private international 
law, the familiar cohflict of laws, it contains so much material that has an 
. indirect bearing upon international law in the wider sense that it must 
prove of great service to the student in the field of public law as well as to the 
practitioner in the field of private law. More and more questions formerly 
confined strictly to the conflict of laws are being brought under international 
regulation and thus made part of the general body of international law. A 
similar encyclopaedic dictionary in the English language, giving special em- 
phasis to the decisions of British and American courts, would undoubtedly 
be of great service and fill a gap in our legal literature. 

C. G. FENWICK. 


Handbuch des Vélkerrechts, II, 4. Die Staatenverbindungen. By Dr. Josef 
L. Kunz. Stuttgart: Kohlhammer, 1929. pp. viii, 818. Rm. 45. 


The cyclopedic character and significance of the Handbuch series as a 
whole has already been described in the January, 1929, number of this 
JOURNAL (Vol. 23, No. 1: 243-4); since that was written, the plan of the 
series has been enlarged from 21 Abteilungen, or parts, to 25, and the present 
work by Dr. Kunz is the eleventh study that has been published and con- 
stitutes part 4 of the second Band. It is impossible in the limited space 
here permitted to give even an adequate summary of the 818 closely- 
printed pages, and the still more closely-printed footnotes found on every 
page of this technical, detailed, but very scholarly work; and a description 
is rendered more difficult because the title, Staatenverbindungen, has no 
exact equivalent in English. A literal translation, state unions, connections, 
or relations, will, for the sake of brevity, be employed in this review, but 
with the understanding that it is both inadequate and to some extent mis- 
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leading. The German term implies the relationships that different com- 
munities and individuals sustain to a common authority, the state. And 
it is very properly made the subject of so important and thorough a study 
as we have here, for, in the opinion of Dr. Kunz, the subject has never had 
an adequate treatment. Jellinek, in his work on the theory of state unions, 
as early as 1882 called attention to the fact that ‘‘in very few fields of public 
law is there as much obscurity as in the theory of state unions. Con- 
federated states, real unions, protectorates, etc., are so far removed from 
scientific clarity that concerning many of these concepts there is not even 
a dominant opinion. . . . not even an approach to an agreement.” 

The author begins with a theoretic discussion of the primacy of the inter- 
national legal order, with sovereign, quasi-sovereign and non-sovereign 
states; then follows a critical review of the theories of representatives of 
different schools of thought: Kelsen, who regards the problem of state 
relationships as a question ranging between federation and confederation; 
Jellinek, who proceeds from the unitary state which he identifies with the 
centralized state; Duguit, who distinguishes between power and functions 
and places special emphasis upon the latter. The author’s own theory, 
in his own words, “rests upon the hypothesis of the primacy of the inter- 
national legal order, and therefore rejects unconditionally, on the basis of 
legal theory, the dualistic as well as the monistic construction of the primacy 
of state law.”’ That is, he regards international law as the highest law; 
and, in elaboration of his theory, he goes on to explain that a state as such 
exists only when it has subordinated itself to this supreme law and has 
accepted a constitution sustained by a legally ordered community. Upon 
the basis of his theory he proceeds to consider the various forms of states 
and communities, from the most highly centralized unitary state to the 
most remote unions and protectorates, ranging over the whole earth to find 
the latest type, whose status he defines and places in its proper relation to 
the international order. 

The shifting theories of sovereignty in the last two decades, the birth 
of new states and dependencies, imperial conferences, the League of Nations, 
the mandate system and other new forms of control, give this work an 
importance which commends it to the student of international law and 
relations, and especially the student of political theory and the modern 
state. It is not easy reading, but it is very much worth while. 

Karu F. GrIsEr. 


Annual Digest of Public International Law Cases, Years 1925 and 1926. 
Edited by Arnold D. McNair and H. Lauterpacht. London and New 
York: Longmans, Green and Co., Ltd., 1929. pp. xlvi, 497. Index. 
$12.00. 


It is explained in the preface of this volume that the work is experimental. 
It “embodies an attempt to present in collected form a selection of the 
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decisions bearing upon points of public international law which have been 
given by national and international courts and tribunals during the years 
1925 and 1926.”” Other volumes are projected, to cover the period from 
1919 to 1924 inclusive, and the years subsequent to those covered in the 
present volume. The carrying out of the plan should make available for 
practitioners and publicists a set of volumes which are much needed and 
which should be a most valuable aid in following the current applications 
of principles of international law. 

Included in the material selected for 1925 and 1926 are digests of decisions 
of national courts in thirty-four countries, prepared by well-known scholars 
as contributors. The editors explain that some states (e.g., Spain and the 
Baltic States) have provided no cases for the present volume; as to Turkey, 
there is the suggestion of ‘‘some official objection to the publication of 
judgments to others than the parties concerned in the litigation.” Digests 
of decisions by international tribunals during the period cover work of the 
Permanent Court of International Justice, Mixed Arbitral Tribunals set up 
under the Peace Treaties, the British-American Claims Arbitral Tribunal, 
the Mexican-American General Claims Commission, the German-American 
Mixed Claims Commission, Reparation Tribunals, the Upper Silesian 
Mixed Commission, the Polish-German Danzig Arbitral Tribunal, the 
Ottoman Debt Tribunal, and the Arbitrator in the Tacna-Arica dispute. 

The material is classified under eleven large headings. The last of these, 
covering 51 pages, is War and Neutrality. A table of cases digested, a table 
of cases cited, and brief notes on cases (by contributors or editors) add to 
the usefulness of the book. Decisions by international tribunals are indi- 
cated by a vertical line by the side of each entry; those of the Permanent 
Court of International Justice are distinguished by the use of larger type. 

In general, the selection of cases appears to have been made in such a way 
as to clearly illustrate the application of principles. In exceptional in- 
stances, the editors have noted that it is ‘difficult to extract a principle of 
law” from cases, but have included them in the belief that the “peculiarity 
of the facts” justifies (pp. 64n, 227n); other decisions, involving mainly 
questions of constitutional law, are included because of particular inter- 
national interest in them (pp. 151n, 343n); one judgment, although “not 
very explicit on the main question” (relating to Article 43 of the annex to 
Hague Convention IV of 1907), has been included ‘‘in view of the scarcity 
of judicial interpretation”’ of the article involved (p. 477n). 

More than fifty of the selections from national courts are taken from 
courts in the United States. Among the international cases, much atten- 
tion is given to the Cayuga Indians Claim (numbered cases at pages 203, 
206, 237, 246, 360, 397). Selected decisions of courts in foreign States deal 
with many questions believed to be of some special interest to American 
international lawyers, such as the extraterritorial effect of decrees of an 
unrecognized government (pp. 31, 32, 54, 143), sovereign immunity in 
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matters of private law (p. 178), and the relation of treaties to municipal 
law (p. 346). 

The contents of the Digest for 1925 and 1926 appear to furnish convincing 
evidence of the worth-while nature of the undertaking begun with this 
volume. Rosert R. WILSON. 


The Isthmian Highway: A Review of the Problems of the Caribbean. By Hugh 
Gordon Miller. With illustrations and appendices. Foreword by Don 
Miguel Cruchaga and Introduction by James M. Beck. New York: 
The Macmillan Co., 1929. pp. xx, 327. $4.50. 


This book of seventeen chapters and six appendices is a comprehensive 
survey and analysis of the entire range of problems arising from American 
maritime expansion, from Monroe Doctrine and treaties affecting the Carib- 
bean to parity on the ocean. It is an interesting treatment, bringing into 
perspective the political, strategic and moral problems arising from the 
command exercised by the United States over all inter-oceanic canals, 
active or prospective, across the Central American isthmus—both (1) the 
immediate Caribbean problems involved in the security of Isthmian land 
routes and waterways and (2) the wider issues involved in the peculiar re- 
sponsibility imposed on the United States under the Monroe Doctrine and 
under the Hay-Pauncefote Treaty, as guardian of the freedom of the seas 
and trustee for the collective civilization of the world at the inter-oceanic 
cross-roads in the American hemisphere. This international trusteeship 
he regards as the justification of the American Caribbean policy, which he 
says has been marked by generous altruism and compares with that of Great 
Britain in Egypt. Thus he justifies American intervention in states of the 
Caribbean region of Latin America, both in opening the canal and as a 
means of fulfilling later obligations toward it. 

The question of canal tolls, he says, is connected with the whole principle 
of the ‘‘freedom of the seas,” which implies canal rights on all international 
waterways in time of peace. He suggests that the maritime nations should 
arrange for joint control of the ocean. He justifies the American demand 
for “parity on the ocean”; but he adds that parity of sea power should 
involve parity of responsibility, and closes with a vision of ‘‘ Anglo-Saxon- 
dom united in the maintenance of peace.” 

In a chapter on the financial administration of the Panama Canal Zone 
he criticizes the system of unscientific accounting which does not distinguish 
the cost of the canal as a commercial waterway from the cost of the fortifi- 
cations and other undertakings by which the canal is defended. In a 
chapter on the Monroe Doctrine he suggests that the time has come for 
incorporation of its principles into the international jurisprudence of the 
World. One obvious purpose of the author is to remove some of the Latin 
American misconceptions of American policy, which he states has been 
marked by a generous altruism. It is a valuable contribution calculated 
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to dispel mistrusts and to aid the great movement for codperation and 

solidarity, and it deserves a wide circulation. ee 

This World of Nations. By Pitman B. Potter. New York: The Macmillan 
Co., 1929. pp. xxiv, 363. Index. $4.00. 


Professor Potter, to whom serious students of international affairs owe 
several helpful treatises, has been accused—he informs us in his Foreword 
to this book—of being too “‘legalistic.”” He, therefore, determined this time 
to emphasize the institutional and procedural aspects of the world of nations, 
rather than its legal, or even its economic and political aspects. Unfortu- 
nately, some one has also apparently accused him of being too ‘‘academic,” 
“scientific,” or ‘‘high-brow”’ in his literary productions; for there is in these 
pages an attempt to prove to “‘the general reader,” or to him who reads as 
he runs, that a scientist can climb up from academic depths and write 
of weighty matters in the airy and fairy, the jocular and intriguing, style of 
the popular columnist. Irritation at popular crudities of style is hardly 
justified, however, when it is recalled that the author’s obvious object is to 
induce the man in the street or the callow college youth to devote a few 
fleeting moments to a consideration of some of the world’s weightiest prob- 
lems; and by this average man or college youth, the book’s medicinal tablets 
of information would doubtless not be swallowed at all without a coating of 
jelly. 

The chapters number a score; a nut-shell characterization of nine score 
books of reference follows the chapters; and an average of eighteen pages 
each are devoted to such matters as the origin, rise and present condition of 
this world of nations, international law, diplomacy, treaties, pacific settle- 
ment, war, peace, international administration, international conferences, 
international federation, Pan-Americanism, the League of Nations (three 
chapters), and ‘personalities and politics in the future of international 
affairs.’ Since whole books and large libraries are being devoted to almost 
every one of these topics, and still falling short of adequate treatment, the 
condensation necessary to present each of them in a score or so of pages, 
though only to say ave et vale, is as obvious as is the writer’s courage in under- 
taking such a task. Of course, in a democracy, some one must provide 
homeopathic doses for the electorate; and Professor Potter is to be congratu- 
lated on the courage and patience with which he has provided the capsules. 

But there is one serious concession he has made to hoi polloi which is too 
unscientific, and that is his acceptance of the popular definition of ‘‘ pacifism,”’ 
and the familiar and foolish castigation of ‘‘pacifists”’ in which he has per- 
mitted himself to participate. Since “pacifism”’ is the science and art of 
settling disputes among nations by purely peaceful means, it is inconsistent 
for any except the half-hearted or insincere advocate of pacific settlement to 
write that ‘‘so many persons of vigorous and constructive spirit are estranged 
from the peace movement.” It is precisely because ‘practical’? men do 
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“see red”’ that they can see a pacifist only in the guise of one “carrying an 
olive branch in one hand and a white dove in the other.” Surely, the scien- 
tific student of international law and international organization knows that 
the substitution of law for war in the settlement of international disputes is 
preéminently the task upon which the most vigorous and constructive spirit 
of mankind is at present engaged. In explaining internationalism to the 
nations, such a student should be doubly careful to explain his explanations. 
WiuuraM I. Hutt. 


Germany under the Dawes Plan. By Max Sering. Translated by S. Milton 
Hart. London: P. S. King & Son, 1929. pp. x, 251. Index. 10s. 6d. 


Professor Sering strikes to the heart of the reparation question. He con- 
siders in a searching way the spreading of reparation payments over the 
future by means of loans. He is making a plea for reduction of payments 
and his arguments deserve consideration in conjunction with the more opti- 
mistic literature from creditor countries. He develops his ideas under four 
sections. First, he discusses the early claims; second, he analyzes the Dawes 
Plan; further, he presents economic data; and, finally, he presents his views 
of the future. 

The early portion of the book, devoted to the discussion of legality and 
justice, is of less interest than the factual material in the third part. Here, 
figures indicate that there are yet no data to show what Germany can pay. 
The final argument attacks certain current notions. He denies that Ger- 
many is like a new country in her capacity to borrow; she has not rich natural 
resources, but only her workers to exploit. He attempts to make the auto- 
matic emergence of an export surplus appear absurd. Such an argument 
could be used to support the extraction of large sums from any impoverished 
people merely by depressing the price level with exorbitant demands. 

Professor Sering’s challenge to the optimists, who rely on borrowings, is 
emphatic. He quotes the Dawes report in an attempt to show that the 
underlying idea is ‘‘tribute should not be provided by means of loans”’ (82), 
and, moreover, payments were to be limited to the export surplus, which 
surplus was not anticipated, thus, he concludes ‘‘the leading members of the 
Dawes Committee . . . reckoned with the impossibility of making transfers.” 
The quotations to support his view might well be contrasted with others, 
for, while the report states ‘‘loan operations may disguise the position... 
but they cannot alter it,” it also says, ‘‘ Experience, and experience alone, can 
show what transfers can be made” (375), and that the balance of payments of 
the future is ‘‘incapable of close calculation.”’ Certainly the committee felt 
themselves incapable of setting precise limits to German payments. Thus, 
Professor Sering interprets the Dawes Plan as setting forth a very dark pic- 
ture, whereas, it indicated its faith in German recovery, the possibility of 
substantial payments, and was a distinct step forward in its clear demarca- 
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tion of the economic considerations. In his effort to set forth a strong case 
for Germany, he neglects certain aspects of the situation, but his exposi- 


tion is stimulating and well documented. 
ELEANOR LANSING DULLES. 


The International Community and the Right of War. By Luigi Sturzo. 
Translated by Barbara Barclay Carter. With a foreword by G. P. Gooch. 
London: George Allen & Unwin Ltd., 1929. pp. 293. Index. 10s. 


When the peoples of the world really want peace they will have it, together 
with an appropriate political organization to maintain it. They have neither 
the real desire nor the effective organization for it now, but are progressing 
towards the goal. War, like slavery, polygamy, and other evils that were 
formerly tolerated, will be eliminated in time by enlightenment. The 
separate nations are forming in interdependent groups. Examples are the 
League of Nations and the Pan American Union. Economic interests of 
capital tend to pass over national frontiers. But the nations, still domi- 
nated by their accustomed independence, are free to make war except as 
restrained by the Covenant of the League of Nations, the Locarno treaties, 
the Kellogg Pact, the Pan American Conferences, and other agreements of 
a pacific character. These arrangements, without guaranteeing security, 
point towards it. Armaments will be reduced to the limits of local protec- 
tion only as the prevailing suspicion is replaced by a feeling of security. 
But there is no absolute right of war. That is the main contention of Dr. 
Sturzo. This is shown by a keen analysis of the reasons by which the prac- 
tice of war has been and still is juridically justified. 

The author brings out the significance of the Hague Conferences, realizes 
what the League of Nations is trying to do in the face of criticism, and indi- 
cates where the European danger zones of conflict lie. Comparing present 
psychological conditions with the past, he suspects the coming of another 
general war which, like that of 1914, may begin suddenly in another Sera- 
jevo. Its causes will be due in part to settlements forced on unhappy Eu- 
rope by the Treaty of Versailles, and may be justified by the same traditional 
arguments which hitherto have appealed to patriotic public opinion but 
which he has tried to explode by his review of them. 

The book has a summarizing foreword by G. P. Gooch, a bibliography and 
an introduction. Part I deals with the international community, Part II 
with war in the present international system, Part III with theories of war, 
and Part IV with the possibility of the elimination of war. The style of the 
author is simple, smooth, and clear. The translator, Barbara Barclay 
Carter, has apparently done a sympathetic and intelligent piece of work. 


JAMES L. TRYON. 
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Survey of American Foreign Relations. Prepared under the Direction of 
Charles P. Howland for the Council on Foreign Relations. New Haven: 
Yale University Press, 1929. pp. xvi, 535. Maps and index. $5.00. 
This is the second of the excellent annual surveys of American foreign re- 

lations issued by the Council on Foreign Relations, whose object, we are told 

in the preface, is “‘to make an objective study of America’s present-day for- 

eign relations, not to write history or to furnish a gazetteer or summary of a 

year’s happenings.”” The topics selected for the survey are those ‘‘in which 

a culmination of some sort has thrown the questions involved into high relief, 

or those which have come to a stage of temporary arrest and so allow of 

deliberate examination.”’ On that basis three topics were chosen for the 
present survey: (1) the Caribbean and Central American Republics; (2) In- 

ternational organization (the World Court and the Pact of Paris); and (3) 

Immigration. Like the first Survey, the present one is a collaborative enter- 

prise in which the contributions of the different authors are not published as 

signed articles, although the names of the ‘‘ primary collaborators” and their 
contributions are listed in the preface. Nearly two-thirds of the present 
volume is devoted to a survey of the recent history of the republics of the 

Caribbean and Central America. This includes especially their relations 

with the United States, their political history and their economic condition. 

The survey of Cuba (68 pages) covers mainly the period beginning with the 

American intervention in 1898, the American occupation, the interventions 

of the United States since the establishment of the independence of Cuba, 

and the evolution of the Platt Amendment. The author of this chapter does 
not attempt to conceal his opinion that, under both the Taft and Wilson ad- 
ministrations, the Platt Amendment was relied upon to justify a policy of 
interference and intermeddling, and while the policy of supervision has since 
been relaxed ‘‘the measure of it exercised by the United States Ambassador 
in Havana goes beyond the terms of the Platt Amendment, and is a process 
of what Cubans call ‘Plattization’” (p. 68). The fact is, as the author sug- 
gests, our relations with Cuba are determined less by the rights of the United 

States under the Platt Amendment than by the doctrine of our ‘‘special in- 

terests”’ in the Caribbean and our duty of ‘‘moral responsibility” as enun- 

ciated by President Coolidge. He remarks that ‘“no United States adminis- 
tration has yet shown a willingness to arbitrate any feature of Caribbean 
policy, whether in interpretation of a treaty or otherwise.” He might have 

added, however, that if the Inter-American Arbitration Treaty of January 5, 

1929, is ratified by the United States, we shall be under an obligation in the 

future to arbitrate disputes with Cuba growing out of the Platt Amendment, 

since they will necessarily involve questions of treaty interpretation. This 
is likely to be one of several reasons why the Senate may refuse to give its 
advice and consent to the ratification of the treaty. 

Santo Domingo and Haiti are each the subject of a chapter, in which 
naturally there is a review of the history of the United States interventions in 
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those republics and of the results of the American occupation. The story is 
told objectively and with less criticism than has characterized the evalua- 
tions of most American historians who have written about it. The picture 
of the economic, sanitary and educational results that have followed Ameri- 
can occupation is the one refreshing page in a story which is not otherwise 
calculated to thrill the pride of the American patriot. 

To each of the Central American States, including Panama, a chapter is 
devoted. The United States intervention in Nicaragua, the secession of 
Panama, the ‘‘taking”’ of the Canal Zone, the refusal of the United States to 
recognize the Tinoco government in Costa Rica, the Bryan-Chamorro 
Treaty, our attitude toward the decision of the Central American Inter- 
national Court in the case against Nicaragua which brought to a premature 
end that tribunal, and the Washington treaties of 1923 are some of the topics 
treated. There is also a chapter on the economic interests of the Central 
American States, and one on the general policy of the United States in the 
Caribbean in which there is a very fair discussion of the United States policy 
of recognition, the use of arms embargoes and the employment of neutral 
zones, and a discussion of the desirability of the United States training a per- 
manent staff of men for the administrative service in the Caribbean, in case 
it is our intention to continue the protectorates which we have established 
there. The development of United States policy in the Caribbean, we are 
told, ‘‘has not rested upon international law”’ but rather upon considerations 
of “expedient state craft,’”’ resulting from the enormous economic and finan- 
cial interests of the United States in a region in which political instability and 
often violence are common (p. 299). This chapter also contains a note on 
diplomatic protection of life and property in which the author, taking as his 
text the Coolidge declaration that “the person and property of the citizen are 
a part of the general domain of a nation, even when abroad,” undertakes to 
set forth the limits within which intervention in the affairs of a foreign coun- 
try for the protection of the persons and property of nationals is justifiable. 

The chapter on the World Court deals in the main with the American atti- 
tude, and especially with the Senate reservations and the Root formula. 
That on the Kellogg Pact emphasizes especially the Kellogg interpretations, 
the interpretative report of the Senate Committee on Foreign Relations, and 
the nature of the obligations assumed by the United States as a party. One 
conclusion of the author is that ‘‘the quantum of the achievement of the 
Pact depends largely upon the codperation of the United States” (p. 407). 

The last eight chapters, dealing with the subject of immigration, and par- 
ticularly the legislation and policy of the United States, make a valuable 
contribution to the literature of this important subject, which, as the author 
Points out, is not without its international implications, even though it is 
usually regarded as a domestic matter. 

The volume under review possesses the defects as well as the virtues of a 
codperative publication. But the defects are not serious. Taking it as a 
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whole, it is a valuable and useful survey by a group of scholars who are more 
or less specialists on the subjects which they have treated. In the discussion 
of policies which some historians have felt obliged to criticize, sometimes with 
undue severity, they have shown restraint and a spirit of detachment. On 
the whole their evaluations are fair and judicial; certainly the government 
ought to find little reason for complaint on this score. 

JamMES W. GARNER. 


Der Gedanke der Internationalen Organisation in Seiner Entwicklung. Vol. 
II, Part I (1789-1889). By Jacob Ter Meulen. The Hague: M. Nijhoff, 
1929. pp. xii, 371. Index. 9 gld. 


The first volume of this great work, published in 1917, covered the years 
1300-1800. It was a revision, as it were, of a doctoral dissertation which ap- 
peared in 1916 covering the period 1300-1700. The new volume, however, 
was enlarged to 1800 in order to bring it up through Kant’s Entwurf zum 
ewigen Frieden, but purposely did not treat of the French Revolution. The 
book under review, being the first part of volume two, treats its material 
under four sections: (1) from the French Revolution to the Congress of 
Vienna; (2) the Congress of Vienna; (3) the period of the Restoration until 
1848; (4) the period 1848-1870. 

The author begins his description of the ideals of peace which localize to- 
ward the end of the seventeenth century with a tribute to the Franzésicher 
Geist. He quotes pertinent passages from Robespierre, Maury, Volney and 
others, before beginning to delimit the various peace projects, which he does 
under the names of Condorcet, Cloots and Gargaz. This is followed by the 
German projects of international organization, again treated almost wholly 
from the point of view of the individuals who proposed them. A number 
of pages are then devoted to Napoleon and his ideal of peace, in which that 
emperor is treated with much consideration. The three projects belonging 
to the period of the Congress of Vienna to which the most weight is attached 
are those of Krause, Paoli-Chagny and Lips. A few pages in the third sec- 
tion are devoted to general statements about the German Bund and the Amer- 
ican States. The ‘‘religious and social Utopiasts” Taparelli, Saint-Simon, 
Fourier and Considérant are dismissed somewhat too lightly but rather full 
and sympathetic treatment is given to the English and American “‘ pacifists,”’ 
Mill, Ladd, Bolles, Hamilton, Upham, Jay and to the anonymous writers 
in the Harbinger of Peace. The earliest peace congresses in Europe are taken 
up in Section IV. Again individuals take the leading réles: Bara, Napoleon 
III, Bouvet, Malardier, M. Adler and Urquhart. 

This volume is an excellent symposium, a valuable and fairly impersonal 
repository of the written and printed forms of the peace projects of the pe- 


riod covered. R. V. D. MaGorrFin. 
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The Rise and Fall of Germany’s Colonial Empire, 1884-1918. By Mary 
Evelyn Townsend. New York: The Macmillan Co., 1930. pp. xviii, 
424,maps. Index. $500.. 


Study of the methods and processes of staking out and defining titles to 
colonial territory as yet unpreémpted has become of only historical interest, 
unless exception be taken for the Antarctic region. The adjustment of 
claims to the heritages of decadent and incompetent colonial Powers may be 
held to have been placed upon a new plane by the development of more gen- 
eral international coéperation and recognition of the mandatory system. 
The problems of economic imperialism and its political consequences in coun- 
tries termed “ backward,” but not susceptible of treatment as colonies in the 
old sense, have increased in numbers and perplexity, and yield perhaps less 
readily to solution by the formulas so far devised. All these aspects of im- 
perialism are exemplified in the story of Germany’s colonial expansion, push- 
ing into the as yet unclaimed regions of Africa and the Pacific islands, sharing 
in the partition of Spain’s remaining possessions and making deals for Portu- 
gal’s, penetrating with all the forces of modern industrialism the undeveloped 
territories of Turkey and China. 

In addition to these problems, mainly of international relations, arose those 
of internal administration which are today plaguing more acutely than ever 
colonial Powers and dominion governments ruling over large colored popula- 
tions. During the bare thirty years of her colonial experience Germany 
underwent a bewilderingly rapid evolution in this respect; from almost un- 
trammeled company control and ruthless exploitation of native populations 
and natural resources into a system of enlightened development based upon 
scientific and benevolent principles. The last phase had still not attained 
full maturity in the seven years it had run before the World War, and its 
already substantial results were ignored by those who demanded the extinc- 
tion of Germany’s colonial empire in the peace settlement. 

The complex threads of the whole dramatic incident of Germany’s bid for 
a “place in the sun”’ are skilfully woven into this compact and interesting ac- 
count, the chief fault of which is a deplorable profusion of typographical er- 


rors in an otherwise excellently printed book. J. V. Fuuer. 


Chapters on Current International Law and the League of Nations. By Sir 
John Fischer Williams. New York: Longmans, Green & Co., 1929. 
pp. x, 513. Index. $8.50. 


These occasional papers, in the words of the author, ‘represent views as to 
international law which a mind with an ordinary English professional train- 
ing has formed in the course of international experience in the years 1920 to 
1928.” But the author’s description of his work is too modest; for what we 
have here is the mature judgment of a lawyer who has approached the prob- 
lems of international relations with an open mind, with high ideals of justice 
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between nations, and with an accurate understanding of the practical diffi- 
culties of bringing law into conformity with the growing needs of the inter- 
national community. 

The several ‘‘chapters”’ comprising the volume consist of scattered papers 
and addresses whose bond of unity lies in their “‘sense of the supreme im- 
portance for international law of the work of the League.” For the League 
of Nations, whatever the imperfections of its machinery and the human fail- 
ings of those who use it, embodies in tangible and constructive form the 
perpetual striving of the human spirit for the attainment of peace and se- 
curity through the development of law and the establishment of legal insti- 
tutions. There has been more activity and greater advances have been 
made in the sphere of international law since the World War than in any 
previous comparable period of history. Hence it is necessary, the author 
holds, to be at once bold in meeting new issues and yet cautious and critical 
in proposing changes of so fundamental a character. 

In discussing the ‘‘nature and binding force of international law”’ the 
author argues against the too rigid conception of law which would limit it to 
the command of a specific sovereign, and against the extreme “ positivist”’ 
view which calls for the express or implied acceptance of the rules of inter- 
national law as the basis of their binding character. In addition to con- 


ventional law, there is the ‘‘original law’”’ which has its direct origin “in 


morality and the common recognition of mankind, and is law for the nations 
without the support of treaty, convention or agreement.” It is difficult for 


the reviewer to see why these general principles of law can not be regarded as 
having been accepted impliedly by states and thus brought within the field 
of ‘‘positive’”’ law; but, in any event, the author makes out a convincing case 
when he argues that the line between express and implied acceptance is diffi- 
cult to establish, and that in international, as well as national affairs, “law 
is being made round us by the pressure of public opinion every day.” 

The chapter on ‘‘The Place of Law in International Affairs’ points out 
the fundamental weakness of a ‘‘law of war’’ and the necessary substitution 
of the processes of arbitration, judicial settlement and conciliation. The 
same position is taken in the chapter on “A ‘New’ International Law.” 
“Treaties and the Doctrine of Rebus sic stantibus”’ discusses the relation be- 
tween Article 19 of the Covenant of the League and the traditional rule of 
the relative force of treaty engagements. The author emphasizes that ‘the 
proposition that the essential conditions have changed needs either the as- 
sent of all parties interested in the obligation or the decision of a tribunal”’; 
the unilateral declaration of one party only is not sufficient. A further 
group of chapters on “‘ Demilitarized Zones,” ‘‘Denationalization,” ‘Inter- 
national Law and the Property of Aliens,” “International Criminal Law,” 
“Some Legal Aspects of International Financial Problems,” and “ Financial 
Administration by the League” all deal with subjects of present interest in a 
fresh and critical way. 
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A final group of chapters deals with the legal status of the League of Na- 
tions. The rule of ‘‘unanimity” is examined and shown to have been aban- 
doned by the League in dealing with numerous practical problems. The 
question whether the adverse possession of territory is sufficient to defeat the 
title of the former owner is discussed, and the position taken that, so long as 
war exists, title by conquest is a valid legal title, analogous to the sezsin of 
common law, in spite of the adverse attitude of the League of Nations. A 
final chapter deals with the ‘‘Status of the League of Nations in Interna- 
tional Law.”’ Here the author, after disposing of the suggestion that the 
League is a super-state, describes it as ‘“‘a thing in international law analo- 
gous to the body corporate in municipal law,” a ‘‘new corporate entity’; 
it is a ‘‘subject of rights and duties’’; it may act as a legal person, enter into 
contracts, hold property, act as trustee, sue and be sued before state courts 
if not before the Permanent Court of International Justice. For all this the 
League is not a “‘sudden jump in the theory and practice of international 
law.”’ Itis simply a proof that international law, faced with new conditions, 
is able to accommodate itself to them. 

If the author is optimistic in his outlook, he is not unaware of the difficul- 
ties involved in the development of a true international law. But he is con- 
fident that the growing complexity of inter-State relations, which marks the 
mental and moral progress of the nations, has now become insistent in its 
demand for legal institutions. ‘States cannot manage their business with- 
out improving the mechanism of their society.” 

C. G. FENwIcK. 


America and Europe. By Alfred Zimmern. New York: Oxford Univer- 
sity Press, 1929. pp. viii, 213. $3.00. 

Prof. Alfred Zimmern is perhaps best known in the United States 
through the interesting school of international relations, which, with a faculty 
and student body drawn from many lands, he has conducted for some years 
in Geneva. In this volume of essays he considers, with a breadth of view 
which the Genevan outlook affords, a number of outstanding if somewhat 
unrelated problems confronting American relations with the growing entity 
of international society. His chosen subjects range from a short study of the 
American University, in which he has pertinent things to say in comparing 
the fortunate lot of the undergraduate with the less enviable condition of his 
teachers, to an analysis of the broader “‘ Prospects of Democracy.” 

To the student of international relations two chapters, one dealing with 
“Great Britain, the Dominions and the League of Nations,” and the other 
with ‘‘International Organization,”’ will be found of more particular interest. 
In the first he renders tribute to the services that the League is performing in 
adjusting the problems and relationships that might tend to separate the 
states forming part of the British Commonwealth: ‘‘The most convenient 
organizations for codperation in regard to them will not be imperial but 
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international.” It is for this reason, the author discovers, that Great Britain 
and Canada meet four times a year in Geneva and only once in four years in 
London. 

Respecting the growing interest in America concerning the possibilities of 
international organization, Dr. Zimmern draws a happy distinction between 
matters of a routine nature capable of international administration and 
questions ‘‘outside the zone of agreed principles’”’ which remain in the do- 
main of ‘‘diplomacy proper.”’ In maintaining the flexibility that character- 
izes the machinery of the League, and in the development of a practice and 
system avoiding every trace of “‘super-government”’ in the field of “‘high 
policy,”’ the author foresees the best means of achieving the greatly desired 
goal of American coéperation. W. P. CRESSON. 


Soviet Rule in Russia. By W. R. Batsell. New York: The Macmillan 
Company, 1929. pp. xiv, 857. Index. $6.00. 

Soviet Union Year-Book, 1929. Compiled and edited by A. A. Santalov and 
L. Segal. London: George Allen and Unwin, Ltd., 1929. pp. 624. 


Here are two exceedingly useful books for the students of present-day 
Russian conditions. The first is a detailed and thorough study of the 
evolution and structure of the political system existing in Russia under the 
Soviet régime, done by a research scholar under the auspices of the Harvard 
University. The second is a bird’s-eye view of the political, economic, social 
and legal character of Bolshevist Russia, gotten out by official, but compe- 
tent, editors. Mr. Batsell’s story moves in an interesting, and oftentimes 
thrilling, narrative from Tsarism to Bolshevism, then through the origins of 
the Soviet constitutional structure and the struggle between the ideas of 
centralization and decentralization, to the compromise between centralism 
and autonomy achieved in the Union of the Soviet Socialist Republics. 
After that, the author describes the Soviet hierarchy, comprising the Con- 
gress of Soviets, the Central Executive Committee, and the Council of 
People’s Commissaries, the treatment of nationalities, and the character of 
local administration. Finally, he discusses the réle of the Communist Party 
and of the Communist International in the Soviet régime. The material is 
taken very largely from original Russian sources and is excellently organized, 
while a series of very good charts and diagrams affords a great aid to the 
exposition of a difficult and intricate subject. But while the book is ad- 
mirable in the large, so much, indeed, cannot be said for the detail. The 
author’s tone veers only too often from scholarly objectivism to rather 
passionate pamphleteering, while in the text there are some inaccuracies in 
description and in the use of Russian expressions. In the absence of an 
opportunity for checking up the translations of the basic documents used in 
the book, we assume that the translation work was done by competent per- 
sons, and it is regrettable that the author did not have some such person go 
over the Russian words and phrases used so copiously in the text. 
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The work of Messrs. Santalov and Segal is a compendium of well-selected 
official data on the political organization and foreign relations of the Soviet 
Union; on its economic structure and the development in it of production, 
trade, finance and transportation; and on the condition of education, art, 
ete. It contains an important and interesting chapter on concessions, and a 
very useful legal section. This is the fifth issue of the Year-Book (the first 
having appeared in 1925), and contains for the first time a Who’s Who in 
Russian politics, economics, science, literature, art, etc., a most welcome 
addition, which is, however, rather inadequate in its present form because 
it contains very few biographies, most names being followed only by infor- 
mation regarding place and date of birth and present position. 

LrEo PASVOLSKY. 


Some Aspects of the Recent Foreign Policy of Sweden. By Erie Cyril Bell- 
quist. Berkeley: University of California Press, 1929. (Publications 
of the Bureau of International Relations, Vol. I, No. 3, pp. 251-378.) 
pp. viii, 127. Appendix. $1.75. 


This master’s thesis is devoted to a discussion of the Swedish relations 
with the League of Nations. A chapter is given to the Swedish policies 
during the war and one to her relations with Finland over the Aaland Is- 
lands. On the whole, the essay is rather well done, although in places it 
lacks polish, and occasionally it places too much reliance on secondary 
sources. Chapter IV, ‘‘Sweden as a Proponent of Peace,” is as well written 
as any in the work. Here, however, the author loses a wonderful oppor- 
tunity to show how the Scandinavian countries stand well in the vanguard 
of the advocates of pacific settlement of international disputes. He fails to 
emphasize that they have tried to leave far behind them the customary 
treaties of arbitration and conciliation in their desire of finding a formula 
for the abolition of war. The chapteron ‘The Aaland Islands Question” has 
a very strong Swedish bias, being drawn, according to the footnotes, in a 
large measure from Alandsfragan. Nowhere in the “essay”’ can the reviewer 
find a single reference to the best statement of the Finnish case (and prob- 
ably the very best secondary publication of the dispute), J. O. Soderhjelm’s, 
Neutralization des Iles d’Aland. All references are to the weaker and more 
imperfect statements. Everything taken into consideration, this is the 
first statement in the English language of many facts concerning northeastern 
Europe. It is therefore of more value to a student of diplomacy and inter- 
national relations than it is to a practicing lawyer. T. KaLiJARVI. 


The New World: Problems in Political Geography. By Isaiah Bowman. 
4th ed. Yonkers-on-Hudson: World Book Co., 1928. pp. iv, 803. 257 
maps. Index. $4.80. 


A reading of this volume would provide a liberal education for the student 
of international affairs, either on the problems of the world at large, or on 
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questions affecting particular nations, which have developed since the World 
War. The thirty-five chapters comprise a factual compendium of the 
history of the preceding decade invaluable to anyone wishing to have avail- 
able an understandable and comprehensive analysis of the territorial, politi- 
cal, economic, racial, and religious factors that enter into the world’s problems 
of today. Facts and statistics are stated in a way to give vitality to under- 
lying cross-currents, and complex situations are made plain by numerous 
charts and maps, some in color, and most of them made especially for the 
purpose. Dr. Bowman’s statement of the living problems of the nations 
projected from their geographical background visualizes most effectively the 
interdependence of the modern world. 
GrorGE A. FINCH. 


Canada and World Politics. A Study of the Constitutional and International 
Relations of the British Empire. By Perey Ellwood Corbett and Herbert 
Arthur Smith. Toronto: The MacMillan Company of Canada, 1928. 
pp. xvi, 244. Index. $3.00. 


This little book is one of the best studies of the position of Canada in 
international affairs that has yet appeared. In clear, concise and, on the 
whole, accurate language, Professors Corbett and Smith describe the develop- 
ment of Canadian autonomy, Canada’s part in the foreign policy of the 
Empire, and her position in the League of Nations. But no treatment of 
this subject is complete or thoroughly satisfactory which does not distinguish 
between legal and constitutional, and point out that much of what would be 
upheld in the courts as legal could not, or would not be attempted by the 
Government of the United Kingdom, without Canadian consent, because it 
would be unconstitutional or would lead to disastrous consequences. It is 
on this point that one may take issue with the authors, for they have over- 
emphasized the legal at the expense of constitutional practice. An interest- 
ing but debatable opinion is expressed on pages 169 ff., and again in Appen- 
dix V, to the effect that Canada is preserved from the military domination of 
the United States by reason only of her position in the British Common- 
wealth. 

Le Gouverneur dans les Dominions Britanniques. By Henri Couve de Mur- 

ville. Paris: Rousseau & Cie, 1929. pp. 205. Fr. 25. 


In this book M. de Murville has gathered together, from the standard 
treatises on British Empire constitutional law, the most important facts and 
opinions relating to the development of the office of the Governor in the Brit- 
ish Dominions and Colonies. There are a number of minor errors in it, ¢.., 
V Autriche for l Australie, p. 13; Vart 99 for l’art 9, p. 48; Barranza Creek for 
Bonanza Creek, p. 56; and certain errors of fact,—Nova Scotia no longer has 
a second chamber, as stated on page 15. In addition many of the general 
statements show a lack of understanding of the nuances of the common law 
and of the constitutional law of the British Empire. The most interesting 
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sections are the introduction and the conclusion, in which M. de Murville 
surveys the British Empire and the Dominions and gives his own opinion re- 
garding them in a detached and impartial manner. As there is no agreement 
within the Empire as to their exact status in international law, it is very in- 
teresting and valuable too, to have the views of those trained in other sys- 
tems of law on this matter. 

Norman MacKEnzZIiE. 


A History of Italy, 1871-1915. By Benedetto Croce. (Translated by 
Cecilia M. Ady.) New York: Oxford University Press; Oxford: Clarendon 
Press, 1929. pp. 333. $5.00. 


A history of Italy by Benedetto Croce recalls the fact that, in addition to 
his studies in the world of thought and belles lettres, the author is a member 
of the Italian Senate and a former Minister of Public Education. Croce 
has, moreover, written extensively on the problem of history as a science, 
proposing a somewhat unorthodox union of historical and philosophical 
method. One therefore approaches the able translation of his latest work by 
Cecilia M. Ady with a feeling that both in his narrative and presentation the 
great modern philosopher may have much of value to reveal. The result, to 
the present reviewer, appears disappointing. The period treated 1871-— 
1915 is, of course, devoid of much of the dramatic interest generally asso- 
ciated with Italian history. It is even conceivable that to a fellow-country- 
man of the author his dissection of the motives and aims governing the slow 
up-building of the modern Italian nation may be filled with significance. 
The rise of Mussolini has, however, somewhat invalidated the work of more 
modern-minded leaders. If the foundations they laid have been so soon 
discarded, even “‘forty-five years of peace’’ can scarcely justify any pro- 
longed eulogies, nor does the author often attempt this task. Perhaps the 
keynote of his appreciation of this period as a whole is to be found in his 
indictment of Ardigo ‘‘the philosopher of facts” and his protest that 
“The name of philosopher and the word philosophy, which had been 
reverenced by the world, owing among other things to the conception of 
serenity and moral superiority for which they stood, became terms of 
abuse.’ 

Nearing the End in Imperial Russia. By George T. Marye. Philadelphia: 

Dorrance & Co., 1929. pp. iii, 479. 


The period covered by Ambassador Marye’s service at St. Petersburg, as 
the title of his book indicates, corresponds with the critical, last phase of 
Tsarism in Russia. The privileged position which the author occupied, and 
the personal relations which he formed at the Imperial Court during these 
trying times, give promise of revelations and side-lights such as those con- 
tained in the memoirs of his colleagues, the French Ambassador Paleologue 
and the British Envoy Sir George Buchanan. Unfortunately a more than 
diplomatic discretion, and a somewhat diffuse treatment of the entire Euro- 
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pean situation, rather than an evaluation of the exciting events that must 
have presented themselves to Mr. Marye’s notice, robs this otherwise well 
written diary of much of the interest that it might have offered to the student 
of diplomatic history. A definitive study of the part played by American 
diplomacy in the great Russian debacle, and our task as the principal neu- 
tral Power engaged in alleviating the sufferings of war-prisoners, still 


remains to be written. 
W. P. CrESSON. 


Témoins, Essai d’ Analyse et de Critique des Souvenirs de Combattants Edités en 
Francais de 1915 a 1928. By Jean Norton Cru. Paris: Les Etincelles, 
1929. pp. viii, 727. 

There is, as every one knows, a vast literature about the World War in the 
form of diaries, memoirs, letters, stories, etc., written by those who partici- 
pated in it as soldiers, sailors or aviators. Professor Cru, of Williams 
College, a Frenchman who served from first to last five years in the army of 
his country, twenty-eight nonths of which were spent in the trenches, has 
undertaken in this book to analyze and evaluate 300 volumes of this material 
published in France, selected from an enormous mass which he began to read 
and study in 1915 when it first began to appear. It is his thesis that only 
those who took part in the war, or who saw from close range what actually 
happened, can tell the true story. At the same time he is equally convinced 
that not all that has been written by the combatants themselves can be 
accepted asthe truth. His task, therefore, has been to sift out from the vast 
mass of this literature the most valuable and trustworthy of it and to subject 
it to a critical examination in the light of his own experience and observations 
and with the aid of the most approved standards of historical research. He 
devoted to the task seven years of unremitting labor, and nearly every page 
of his book bears the evidence of careful research, meticulous examination 
and painstaking industry. 

The analysis of each publication is preceded by a biography and service 
record of the author—251 altogether. Then follows an analysis and criticism 
of his story. Legends such as the ‘‘trench of bayonets” are exposed and 
rejected, and the reasons for it are set forth. Things which could never have 
happened, such as the stories of cold-blooded discipline narrated in Bar- 
busses’ Les Enchainements, are pointed out. Readers are warned to discount 
this recital and to give no credit to that one. Others are praised as trust- 
worthy and reliable, as their merits justify. Sometimes one author is 
disposed of in a page; others require a dozen pages. Whatever the conclu- 
sions of Professor Cru in a particular case, one feels that he has made an 
honest and laborious effort to evaluate at its proper worth the story ex- 
amined. For this reason his study will be indispensable to the future 
historian of the war who must of necessity rely in large part on source 
material consisting of the testimony of the combatants themselves. 
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A valuable feature of the book for historians and students of the war 
is the bibliographical list of the 300 books which are the subject of his 
analysis, with the date of publication and the name of the publisher 
(pp. 689-707). 

James W. GARNER. 


Entscheidungen des stdndigen internationalen Gerichtshofs. Ausgabe in 
deutscher Uebersetzung. Durchgesehen von dem Generalsekretir des 
Gerichtshofs und dem Institutsdirektor Professor Dr. Schiicking. Heraus- 
gegeben von dem Institut fiir internationales Recht in Kiel. Vol. 1 
(1922-1923); Vol. 2 (1924). Leyden: A. W. Sijthoff, 1929. pp. viii, 
255; 146. 


These two volumes comprise German translations of four decisions and 
nine opinions of the Permanent Court of International Justice at The Hague, 
and were prepared for the Institut fiir internationales Recht in Kiel. The 
cases, which date between August 12, 1922, and September 12, 1924, involve 
disputes affecting the international labor organization, nationality in Tunis 
and Morocco, Eastern Carelia, the British steamer Wimbledon, the German 
settlers in Poland, the acquisition of Polish nationality, the boundary be- 
tween Poland and Czechoslovakia, the Mavrommatis concessions in Pales- 
tine, the monastery of St. Naoum (Albania), and the interpretation of para- 
graph 4 of the Annex to Article 179 of the Treaty of Neuilly. The German 
versions, which are the work of Drs. Buschauer of Kiel and Lorenz of Berlin, 
have had the benefit of a revision by Prof. Walther Schiicking and M. A. 
Hammarskjéld, the Secretary General of the Court. A comparison with the 
accessible English text shows that they are excellently done. If the volumes 
will serve to convince those German readers who still maintain an attitude of 
skepticism, that the court is a vital force for maintaining peace and amity 
among the nations by the judicial settlement of international differences, 
they will have fulfilled their purpose admirably. In his brief preface Pro- 
fessor Schiicking asserts that the work achieved thus far by the court has 
earned it an undisputed right to universal respect. Whatever justified 
criticism may still confront it, he says, is due wholly to the present short- 
comings of international law. Once this has been codified the very basis for 
such criticism will disappear. And as for the apprehension concerning the 
impartiality of the judges—at one time the favorite bugbear of all opponents 
of a World Court—Professor Schiicking maintains that it has proved utterly 


unfounded. EpwIn H. 


Le Statut de V Etat Libre d’Irlande. By Guillaume Faucon. Paris: Rous- 
seau et Cie, 1929. pp. iv, 252. Fr. 25. 
This monograph embodies an attempt to set forth the juridical position of 
the Irish Free State in British constitutional law and in international law. 
The larger part of the book is devoted to a restatement of the anomalous situ- 
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ation in which the British Commonwealth of Nations finds itself today. 
The treatment of this interesting subject, while scarcely adequate, furnishes 
the author with material for speculations as to the right of Ireland inde- 
pendently of the British Government to send and receive legations, to con- 
clude treaties and to make war and peace. Other sections deal with the ad- 
mission of the Irish Free State to the League of Nations, its subsequent 
activities in the Assembly and the dispute with Great Britain over the regis- 
tration with the League Secretariat of the Anglo-Irish Treaty of December 6, 
1921. The book closes with a résumé of the views expressed in standard 
treatises on whether or not the British Dominions are sovereign states. M. 
Faucon finds himself in agreement with them that the British Commonwealth 
of Nations is an organization unique in international law. 
HERBERT W. Briaas. 


Canada and the United States. By Hugh Ll. Keenleyside. New York: 
Alfred A. Knopf, 1929. pp. xxii, 396, xlii. Index. 


This excellent work, well documented, and with a full index of forty pages, 
accompanied by maps and charts, is one that reflects great credit on the 
author for painstaking effort and impartial handling of many controversial 
questions. A thoughtful Introduction by the scholarly Dr. W. P. M. 
Kennedy adds to the value of the work. The first four chapters furnish a 
setting for the main part of the subject, by presenting a development of the 
important relations that arose between Canada and the United States during 
the contacts of the eighteenth and nineteenth centuries. In these chapters, 
naturally, the American Revolution and the Loyalists form the background 
and center of interest. These relationships are presented fairly, from both 
Canadian and American points of view, and will prove instructive to those 
students of American history who have not given attention to the important 
part played by the Loyalists in keeping Canada within the Empire, in oppo- 
sition to movements for its annexation to the United States. The five 
following chapters contain topical studies of boundary disputes, the fisheries 
controversy, commercial intercourse since 1845, and the problems of migra- 
tion. The tenth and last chapter presents a careful study of relationships as 
modified by World War and post-war situations, closing with a modest fore- 
cast of future relations. The field covered is large for so small a volume, and 
necessarily abbreviation or omission of some topics that seem important 
is essential. The relations arising from American prohibition laws, for 
example, are barely touched on. But the work as a whole presents a singu- 
larly clear and comprehensive survey of relations, and the reading of it by 
thoughtful Americans would greatly help them to appreciate the aspirations 
and points of view of our neighbors, the Canadians. The publishers deserve 
high commendation for the artistic format in which the book with its clear 


is presented. 
type and good paper is presented James Q. DEALEY. 
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The Franco-Russian Alliance, 1890-1894. By William Leonard Langer. 
Cambridge: Harvard University Press (Harvard Historical Studies, 
Vol. xxx), 1929. pp. ix, 455. Index. 


The notion that foreign policy is an affair of deliberate designs, based 
upon definite conceptions of national interest and consistently pursued over 
long periods, can find no better antidote than an intensive study of inter- 
national relations for a few significant years such as are covered by this 
book. The important combination in the pre-war alignment of Powers 
with which it deals is shown to have developed in a halting manner, more 
than once narrowly escaping frustration, and to have evolved at last more 
in opposition to Great Britain than to the Central Empires. The shifts 
in the international situation from month to month place in doubt the 
inevitability of any particular outcome. All these oscillations of policy 
are carefully traced, not only from official documents and memoirs, but 
also from the newspapers and periodicals, those indispensable adjuncts so 
commonly neglected in works on diplomatic history. 

Yet any course of human events, however mutable, is only to be fully 
understood by tracing it back to its beginnings; and this study may fairly 
be criticized on the score of finding too definite a beginning in the refusal 
of William II to renew the Reinsurance Treaty with Russia. Admiration 
of Bismarck’s diplomatic ingenuity cannot obscure the fact that the situa- 
tion which produced the Franco-Russian Alliance was largely of his making 
and that tendencies toward it were evident before his dismissal. 

The strictly historical character of the work precludes any discussion of 
what might be called the legal status of the agreements entered into by 
France and Russia; the author merely records in a footnote his disagreement 
with Demartial’s opinion that the military convention did not constitute 


an alliance. 
J. V. FuLuER. 


Europe, 1715-1815. By R.B. Mowat. New York and London: Longmans, 
Green & Co., 1929. pp. 288. Index. $2.40. 


In this brief sketch Professor Mowat does not confine his narrative to 
political events. The author’s aim is to regard “‘the eighteenth century as a 
living organism, an era of social life in which politics and wars absorbed only 
apart, and except in certain years not the main part, of mankind’s attention.” 
His book is of interest as an attempt to give an impression of the life of 
European society as a whole. He describes the eighteenth century in its 
varied aspects as ‘‘artistic, rational, philosophical and tolerant,” yet failing 
of success as a type of civilization because the relations between European 
States were “lawless”; and, until the Congress of Vienna, without a “ Euro- 
pean System,” of which the Treaties of 1815 attempted an elementary 
organization. The text is enlivened with the portraiture of many important 
personages in many spheres of activity. Institutions peculiar to the age are 
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briefly but instructively depicted. Several outline maps assist in conveying 
to the eye the movement of territorial changes. The style is simple and 
direct, enabling the reader to form a clear picture of the wide field covered by 
the author without being burdened with abstruse discussions. It should be 
useful to the general reader either as an introduction to the period or for the 


purpose of a rapid review of wider reading. Daves davwe Was 


The Pacific Area. Edited by Charles E. Martin and K. C. Leebrick. Seat- 
tle: University of Washington Press, 1929. pp. xiii, 405. Index. 


This volume is devoted to the proceedings of the Northwest Session of the 
Institute of International Relations held at the University of Washington, 
Seattle, July 22-27, 1928. The organization of the Institute, which holds an 
annual session at the Mission Inn at Riverside, California, coéperated with 
the University of Washington in the conference represented by the volume 
under consideration. The Carnegie Endowment for International Peace 
codperated in the session and made a financial contribution to its work. 
The publication is dedicated to the memory of Judge Thomas Burke, who 
was for fifteen years a Trustee of the Carnegie Endowment for International, 
Peace. There is an explanatory preface by the officers of the Northwest 
Session. These are: Dr. R. B. von KleinSmid, Chancellor, Dr. Karl C. 
Leebrick, Director, and Dr. Charles E. Martin, Executive Secretary. The 
main body of the contents is divided into ten parts under which the addresses, 
conference papers and round table reports are grouped. In the order of 
treatment the main topics are: (I) China; (II) Japan; (III) The British 
Empire; (IV) International Education; (V) International Law, Policy, 
and Organization; (VI) International Commerce and Finance; (VII) Latin 
America; (VIII) Disarmament and National Defense; (IX) International 
Social, Ethical, and Racial Relations; (X) International Research and In- 
formation. Among the forty odd persons who participated actively in the 
program and whose remarks may be found in the proceedings are the follow- 
ing: C. C. Wu, Sao-Ke Alfred Sze, Silas H. Strawn, Tasuku Harada, Moto- 
sada Zumoto, Jesse S. Reeves, R. W. Brock, Howard Huston, Henry F. 
Grady, E. G. Mears, David P. Barrows, José Vasconcelos, Curtis D. Wilbur, 
Admiral W. V. Pratt, John H. Finley, Ralph Lutz, Max Farrand, Chester H. 
Rowell, Graham H. Stuart, K. C. Latourette, Walter B. Pitkin, and Arnold 


Bennett Hall. J. EvGENE Har 


Rivalry of the United States and Great Britain Over Latin America (1808-1830). 
By J. Fred Rippy. Baltimore: The Johns Hopkins Press, 1929. pp. 
xii, 322. Index. $2.75. 

The new states rising from the ruins of the Spanish and Portuguese colonial 
empires in America in the second and third decades of the last century fur- 
nished the occasion for the diplomatic contest described in this volume. 
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The author begins with a survey of the political and economic issues involved, 
and then passes to a consideration of conflicting interests in Florida, Texas 
and Cuba. He then examines the points of agreement and disagreement in 
the policies of Adams and Canning, after which he returns to the regional 
treatment in discussions of the rivalries in southern South America, in north- 
ern South America, in Central America, and in Mexico. He concludes with 
a glance at the century of subsequent contests. 

As the story unfolds one sees clearly that the character of the conflict was 
as varied as the regions in which it was waged; and no less distinctly that 
the elements of suspicion and jealousy and fear were always present. 
The energies of each contestant indeed were devoted largely to preventing 
its opponent from obtaining by supposed intriguesome imaginary advantage. 
Exclusive trade privileges, maritime supremacy and political ascendancy 
were not so much prizes to be won, as boons to be kept by every possible 
means from falling into the possession of a hated rival. Mutual trust and 
a modicum of understanding might have prevented all the friction and 
rancor and ill-will which the useless struggle engendered. 

The book is the latest addition to the Albert Shaw Lectures on Diplomatic 
History. It is based in great part on a mass of unpublished material in the 
Department of State and in the Public Record Office. The author has 
presented the subject in a fresh, impartial, and convincing manner. Those 
who are interested in maintaining good relations between the great English- 
speaking nations should read this diplomatic story and reflect upon the moral 


which it entails. Josrrn B. Lockey. 


The Politics of Boundaries and Tendencies in International Relations. Benoy 
Kumar Sarkar. Calcutta: N. M. Ray Chowdhury & Co., 1926. pp. 
xviii, 322. Rs.2 8-as. 


This book is an interesting collection of 28 brief international sketches of 
post-treaty Europe. The first discusses certain perplexities of boundary 
making and maintenance since the World War. The others cover miscel- 
laneous subjects of diplomatic interest in the year 1925. They were first 
published in several Calcutta periodicals, and are intended to supplement 
Dr. Sarkar’s previous volume Economic Development. The best part of the 
sketches is the discussion of developing nationalism in Europe and Asia, the 
attempt to make coincident the territorial, juristic state with the national, 
economic, ‘“‘spiritual” state. There are suggestive comparisons between 
political units like India and China with a loose congeries like the Holy 
Roman Empire of early modern times, rather than with the compact states of 
Western Europe. To him Turkey is an encouraging example of a people 
choosing to be a small really national state in preference to a wide hetero- 
geneous empire. Of the Islamic world and struggling nationalism since 
1919, the author thinks we have much likeness to the church-state of Europe 
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in Reformation times. The unification of Italy in the nineteenth century 
furnishes, he thinks, an illustration of what India can do. In places the 
thinking is rather a priori, and there is some confusion of sovereignty as a 
status with the resulting duties and rights of the status. But the book is a 
well-tempered treatment of the limited topics to which it is confined. 
BrssiE C. RANDOLPH. 


Some Opinions, Articles and Reports bearing upon the Treaty of Trianon and 
the Claims of the Hungarian Nationals with regard to their Lands in Transyl- 
vania. 2 Vols. London: W. P. Griffith & Sons, Ltd. Vol. 1, pp. 352. 
Vol. 2, pp. 305. 


The identity of the persons responsible for this collection of opinions and 
arguments relating to the long-standing Hungarian-Roumanian land dispute 
is not disclosed, but one may safely assume that the collection emanates from 
a source close to the Hungarian Government, since all of the views presented 
are favorable to the Hungarian case. The eminence of the authorities en- 
listed on the side of the Hungarians in this celebrated dispute may be judged 
from the fact that the collection includes opinions by Fachiri, Pollock, Bellot, 
Dupuis, Pillet, Barthélémy, Kunz, Lapradelle, Scelle, Unden, Simon, 
Borchard, Wlassics, Wickersham, and others equally well known. Most of 
these papers have already appeared in French in two volumes published 
anonymously in 1928 under the title of La Réforme Agraire Roumaine en 
Transylvanie devant la Justice Internationale et le Conseil de la Société des 
Nations. These volumes followed the publication in Paris of a similar 
anonymous collection of articles and opinions by authorities favoring the 
Roumanian side of the dispute, under the title of La Réforme Agraire en 
Roumanie et les Optants Hongroise de Transylvanie devant la Société des 
Nations. An English translation of this latter collection has also been 
published. Taken together, these two collections provide a mass of authori- 
tative opinion and useful material bearing not only on the specific dispute 
between the Hungarian optants and the Roumanian Government, but also 
on the larger questions of the protection of private property rights in inter- 
national law, the jurisdiction of international arbitral tribunals, and the 
power of the Council of the League of Nations in relation to the Mixed Arbi- 
tral Tribunals established under the Peace Treaties. Unfortunately these 
collections are not indexed and their tables of contents throw little light on 
the specific subjects of the various papers. In the English edition of the 
Hungarian collection the anonymous editors have not always been careful 
to make due acknowledgment of the sources of articles reproduced from other 


ublications. 
P FREDERICK SHERWOOD DuNN. 
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De Rechtspositie en de Volkenrechtelijke Erkenning van Nieuwe Staten en De 
Facto-Regeeringen. By Jan Herman Van Roijen. The Hague: Martinus 
Nijhoff, 1929. pp. xvi, 221. Index. 


This is an admirably well presented study of the question of international 
recognition of new states and de facto governments and their juridical posi- 
tion. The book is divided into two parts. The first deals with the gen- 
eral theory of recognition, including the status of unrecognized states and the 
essential elements and effect of international recognition. The second deals 
with positive law as evidenced by judicial decisions. Herein are con- 
sidered the elements controlling the decisions of foreign, national and inter- 
national tribunals. The cases are considered exhaustively under the dif- 
ferent countries, and the decisions of international tribunals are taken up 
seriatim. The author’s thesis is that the only justifiable requirement for 
international recognition is material power. The political criteria fre- 
quently applied, such as legality and popular consent, are really domestic 
issues with which the recognizing state has no concern unless it wishes to 
render itself liable for unjustifiable intervention. Material power has al- 
ways been admitted as the fundamental requirement of recognition. The 
doctrine of legality played a large part at the beginning of the last century, 
when it was strenuously opposed by the United States. The necessity of 
popular consent, on the other hand, has been especially stressed by the 
United States as a prerequisite of recognition on its part. The only justi- 
fiable excuse for non-recognition of an effective government, however, is the 
non-fulfillment of its international obligations. ELEANOR WyYLLys ALLEN. 


A Source Book of American Political Theory. By Benjamin Fletcher Wright, 
Jr. New York: Macmillan Co., 1929. pp. xii, 644. $3.75. 


This is a useful compilation of extracts from readings in political philos- 
ophy, conveniently arranged for the use of the student who does not have 
ready access to the original document. The selections are well chosen, al- 
though necessarily brief. The bulk of the readings fall in the period prior to 
the Civil War (544 pages), leaving only 100 pages for the last 65 years. This 
of necessity makes it essential to reduce very greatly the material for the re- 
cent period, and seriously unbalances the book from the point of view of 
emphasis. It is regrettable that more space could not have been found for 
this important period, in which the material is more difficult to find in com- 
pact compass and good prints than in the earlier period of our national 
history.*: The selections are well chosen, carefully edited, and the print is 
excellent. Cuarues E. MERRIAM. 


International Law. By Loo Ching Yen. Shanghai: Chung Hwa Book Co., 
China, 1927. pp. 109. $1.50. 
Dr. Loo Ching Yen is a professor in the Chung Hwa School of Law. This 
book on{International Law is a syllabus. Throughout, he has relied upon 
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secondary sources, mostly American. Not a single judicial decision is 
digested, and only one, that of the Atalanta, is mentioned. He speaksof the 
International Prize Court established at the Second International Peace 
Conference (p. 15). Among inter-oceanic canals, he mentions only the 
Suez Canal. In the fields of extraterritoriality and the ‘‘most-favored 
nation” clause China affords the best laboratory in the world today. A 
Chinese author may, therefore, be expected to make a considerable contribu- 
tion to these subjects. Dr. Yen dismisses the subject of extraterritoriality 
with the following short sentence: ‘‘Subjects of some of the Western States 
resident in certain Eastern States, have obtained by special treaties exemp- 
tion from the local jurisdiction, and are subject instead to the jurisdiction of 
Consular Courts” (p. 53). The “‘most-favored nation”’ clause, which might 
for China be called the “‘least-favored nation” clause, is described as an 
‘agreement to extend to each other privileges which either party may later 
grant to any other State” (p. 67). No further mention of this clause ap- 
pears in the book. 

Inasmuch as public opinion is exercising a greater control over international 
affairs, it is desirable that the main principles of international law should 
become more widely known and understood. Dr. Yen has made a contribu- 
tion toward this end. CHARLES E. HI. 


Das Urheberrecht an Werken der Literatur und der Tonkunst in Deutschland. 
Von Dr. Bruno Marwitz und Dr. Philipp Méhring. Berlin: Franz Vahlen, 


1929. pp. xxiv, 402. Index. Rm. 16.50. This book contains more than 
its title indicates, for while it is primarily the copyright law of Germany, it 
also includes a statement of the copyright treaties between Germany and 
other states, and the revised Berne agreement of 1886, signed at that time by 
ten states, and the modifications since then made in that agreement. The 
authors have used the commentary method of quoting the laws by sections 
and of following each section with explanations and interpretations. The 
reader will find here the copyright laws up to August, 1928, made more useful 
by a good index. 


Das Wesen der Reprdsentation. Von Dr. Gerhard Leibholz. Berlin und 
Leipzig: Walter de Gruyter, 1929. pp. 214. Index. Rm. 14. With the 
adoption of a democratic constitution Germany faced the problem of repre- 
sentation as a practical question, and Dr. Leibholz has here given an analysis 
of its theory with a special view to its application in the present German 
constitutional and legal system. That the problem in Germany is peculiar is 
evident from the single fact that Article 63 of the Constitution of the Reich 
provides that ‘‘ The states shall be represented in the Reichsrat by members 
of their ministries. But one-half of the Prussian representatives shall be 
appointed, in accordance with a state law, from among the Prussian adminis- 
trative authorities.” In Germany, therefore, the problem of representation 
is unique, and this study by Dr. Leibholz is a real contribution which pre- 
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sents the whole question in a new light, far removed from the classical con- 
ception of Mill. 


Frankfurter Abhandlungen zum Kriegsverhiitungsrecht: 

Heft 11: Das Verhdltnis von Vermittlung und Schiedsgerichtsbarkeit nach 
dem Vélkerbundspakt Artikel 11-13, 15. Von Dr. Richard Bintner. 
pp. 65. Rm. 5. 

Heft 12: Die Internationale Rechtspflege, ihr Wesen und thre Grenzen. 
Von Dr. Hans Morgenthau. pp. 170. Rm. 8. 


Frankfurter Abhandlungen zum modernen V élkerrecht: 
Heft 13: Gerichtsbarkett tiber fremde Staaten. Von Dr. jur. Botho Spruth. 
Leipzig: Robert Noske, 1929. pp. 104. Rm. 5. 


The first mentioned number of this series by Dr. Bintner is a study of 
the nature of mediation and arbitration as conceived by the Hague Con- 
ference of 1907 and finally developed and elaborated in Articles 11-13, 15 
of the Covenant of the League of Nations. The author concludes that the 
ideas in the Covenant are simply a fulfilment of what was begun at The 
Hague and that the two forms of procedure are in perfect harmony with one 
another. Dr. Morgenthau, conceding the adequacy of rules of procedure for 
the settlement of international disputes in the Covenant of the League and 
the International Court of Justice, takes up the problem where Dr. Bintner 
leaves off and considers the unsolved question of the administration of jus- 
tice in those cases which do not lend themselves to arbitration, or which, at 
all events, have not been defined or accepted in law as suitable for interna- 
tional adjudication. Since the difficulties of the problem are objective and 
subjective, political and legal, the first step, in the opinion of the author, is to 
develop a theory that will find a general acceptance among the states; and 
his study, while not attempting a final solution, is an important contribution 
toward a definition of the terms of the problem. 

Number 12 of the Frankfurter series ends the studies which deal with the 
problem of the avoidance of war. But the series will be continued, though 
the investigations will now be directed to the field of modern international 
law, and especially to its development since the World War. Dr. Spruth’s 
study on ‘‘ Jurisdiction over Foreign States,” the first of this new departure, 
is an attempt to answer the question: ‘‘ Whether, and to what extent, foreign 
states are subject to German jurisdiction.”” In answering the question he 
discusses the relation between German municipal law and international law 
under the provisions of the new Constitution, German customary law, juris- 
diction and sovereignty in foreign states, and concludes by pointing out the 
difficulties and dangers in international law arising out of claims to exemption 
from jurisdiction by foreign states and private persons, due to a changing 
conception of sovereignty. 


Vélkerbund und Staatssouverdnitat. Dr. jur. Wilhelm F. Schubert. 
Berlin: Carl Heymanns, 1929. pp. vi, 128. This is a study of “‘the chang- 
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ing value of the international law dogma of sovereignty in the period of the 
League of Nations”’; and in it Dr. Schubert analyzes the old and new concep- 
tions of sovereignty and international law, the relation of the League to 
these concepts, and the continuation of the dogma of sovereignty in the 
economic life and organization of the states. The hope for more peaceful 
relations in the world lies in the gradual undermining of the old ideas of 
sovereignty through the development of the power of the League of Nations. 


Die Vélkerbundsatzung. Dr. Hans Wehberg. Berlin: Hensel & Co., 
1929. pp. 208. Rm. 3.50. This third edition of the handbook of the 
League of Nations has been thoroughly revised and brought up to date. 
While the bibliographical appendix is confined largely to German works, the 
index is very carefully prepared, and the student of the League will find it a 
convenient book of reference. 


Deutschland und die Friedensbewegung. Dr. Hans Wehberg. Berlin: 
Deutsche Verlagsgesellschaft fiir Politik und Geschichte, reprint, 1929. This 
is an expert opinion by Dr. Wehberg made in the form of a report to ‘“‘The 
Committee of Investigation of the National German Constitutional Assem- 
bly and the Reichstag 1919-1930,” appointed for the purpose of determining 
Germany’s attitude toward arbitration, disarmament, peace congresses and 
peace movements in general, prior to the World War. Dr. Wehberg traces 
and describes the official attitude of the government on these questions from 
the first Hague Conference to February, 1919, submitting his report in 1924. 
His investigations are recorded in a spirit of perfect detachment and his 
conclusions may be summarized by saying that the position taken by Ger- 
many in both the Hague Conferences on arbitration and disarmament was a 
mistake for which the entire nation today must atone; that the government 
not only exaggerated the dangers and difficulties in the way of peace, but 
also placed a false estimate upon the political value of the power of the state. 


Schiedsgericht fiir Oberschlesien. Berlin-Leipzig: Walter de Gruyter, 1929. 
pp. 129. In connection with the Upper Silesian question, the German- 
Polish convention of May 15, 1922, accepted the decision of the Council of 
the League of Nations that the minority principle should be extended to a 
district inhabited by both Germans and Poles. The agreement provided 
for the final settlement of certain disputes and claims by a special court of 
arbitration; and this document contains the official reports and decisions 
of seven of the more important cases. They are recorded in both the Ger- 
man and Polish languages. 


Das Vergleichsverfahren der Bryan’che Friedensplan und seine F ortentwick- 
lung bis zur Neuzeit. Dr. Hans Scherer. Rostock: Carl Hinstorff, 1929. 
pp. vi, 121. An instructive study in international arbitration and adjust- 
ment procedure, beginning with the Bryan peace treaties and tracing the 
development of peace procedure through the various conventions, treaties 
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and agreements between states since then, through the League of Nations, 
the Geneva Protocol, the Locarno Treaties, and other treaties illustrative of 
procedure looking toward the adjustment of differences between states. 
There is a convenient chronological table of treaties at the end of the book. 


Die vélkerrechtliche Sonderstellung des Gesandten. (Zeitschrift fir V dlker- 
recht. Vol. XIV, No. 3.) Dr. Carl Hothorn. Breslau: J. U. Kern’s 
Verlag, 1928. pp. 106. Rm. 5.50. A brief but thorough and clear contri- 
bution to the history and theory of the privileges and immunities of embas- 
sies and diplomatic agents in international law. The study is based upon an 
extensive investigation of material, is kept well within the confines of the 
subject, and contains, at the end, a valuable bibliography. 


Tiibinger Abhandlungen zum Offentlichen Recht. Stuttgart: Ferdinand Enke, 
1929. 


No. 19. Das Franzésische Gesetz tiber die Staatsangehérigkeit vom 10. 
August, 1927. Dr. Franz Willy Speidel. pp. 134. Rm. 9.50. 


No. 20. Das Recht der Staatsangehérigkeit in Dinemark. Dr. jur. Rudolf 
Reuter. pp. 124. Rm. 9.30. 


No. 21. Das Vélkerbunds-Mandat fir Palastina. Georg Schwartzen- 
berger. pp. 102. Rm. 7.80. 


It is doubtful if any branch of the entire field of law has been subject to 
greater changes since the World War than that which, directly or indirectly, 
is related to citizenship and nationality, terms not synonymous in all states. 
This is due in part to changes in boundaries since the war and the resulting 
changes in jurisdiction over a newly acquired population; in part also to 
treaties containing provisions affecting special classes and persons. These 
changes have required a readjustment of the internal laws of all states 
affected. The status of citizens has also been affected by new conceptions 
of jurisdiction, of state, and of sovereignty. It is these changes in the 
status, rights, privileges and duties in France and Denmark, respectively, 
to which the first two studies, of the series mentioned above, are devoted. 
The third study is also the result of changes due to post-war treaties, but is of 
a different order. The author first considers the international position of 
Palestine before 1914, and then traces its destiny under the mandate system 
to the present time, comparing it finally with the other forms of mandate 
and also with crown colonies. Each of these studies is well performed, and 
together they‘form an important contribution to recent changes in interna- 
tional law. 

Kart F. GEIsEr. 
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THE FIRST CONFERENCE FOR THE CODIFICATION OF 
INTERNATIONAL LAW* 


By Mantey O. Hupson 
United States Technical Adviser at the Conference 


The First Conference for the Codification of International Law met at 
The Hague on March 13, 1930, and closed its sessions after a month of hard 
work on April 13, 1930. The results achieved are somewhat meager, so 
far as they are embodied in signed instruments, but on the whole they need 
not be discouraging to those who see a need for the clarification and system- 
atization of the customary international law through a process of codifica- 
tion. It is perhaps too early to attempt a thorough appraisal of the 
progress made by the Conference, but it is possible to review what it ac- 
complished, to set out some of the limitations within which it functioned, 
and to sketch the prospect which has been opened for a continuation of its 
work at future conferences. 


THE NOVELTY OF THE CONFERENCE 


The Conference marked the launching of a new effort for the advancement 
of international law. Previous conferences have been held at which certain 
parts of international law have been codified. This was notably true of the 
Second Peace Conference held at The Hague in 1907, which succeeded in 
giving conventional form to a large part of the law with reference to the 
conduct of war. Inasense, it was true also of various conferences held under 
the auspices of the League of Nations during the past ten years, more espe- 
cially of the Conference on Communications and Transit held at Barcelona 
in 1921. And a very ambitious attempt to codify the law in various fields 
was made at the Sixth International Conference of American States at 
Havana in 1928. But until the Conference which has just been held at 
The Hague, governments had never before sent their plenipotentiaries to a 
conference avowedly convoked for ‘the codification of international law. 
Experience was therefore lacking for such an effort, new methods had to be 
tried, and the range of possible achievement was very much in doubt. The 
Conference was intended to signalize an innovation. It was in no sense a 
continuation of the series of Peace Conferences held at The Hague in 1899 
and in 1907, and it must be taken to have put at rest the insistence for a 
third conference of that series! It met without the blare of trumpets 

* The Final Act, convention, protocols, and reports of the Conference are reprinted in 
the Supplement to this JouRNAL. 

1 Such insistence found expression in the United States in the Hearings before the Com- 


mittee on Foreign Affairs, House of Representatives, 69th Congress, Ist session, on H. J. 
Resolution 221, May 3, 4, 5, 21 and 22, 1926. 
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which had sounded in 1899, and it is to be hoped that its work will not be 
viewed with the pessimism which prevailed thirty years ago. 


COMPOSITION OF THE CONFERENCE 


The Conference was composed of the delegates of forty-eight states or 
Members of the League of Nations. Delegates were present from all of the 
states represented at the Peace Conference of 1899 except Montenegro and 
Siam; and from all of the states represented at the Peace Conference of 1907 
except Argentina, Bolivia, Dominican Republic, Ecuador, Guatemala, 
Haiti, Montenegro, Panama, Paraguay, Siam and Venezuela. All of the 
Members of the League of Nations were represented except Albania, Ar- 
gentina, Bolivia, Dominican Republic, Ethiopia, Guatemala, Haiti, Hon- 
duras, Liberia, Lithuania, New Zealand, Panama, Paraguay, Siam and 
Venezuela. Nine states not members of the League of Nations were repre- 
sented—the United States of America, the United States of Brazil, the Free 
City of Danzig, Egypt, Iceland, the United States of Mexico, Monaco, 
Turkey, and the Union of Soviet Socialist Republics, the last-named being 
represented by an observer only. Of the states not members of the League 
of Nations, only Afghanistan, Costa Rica, Ecuador and Iraq failed to send 
representatives. 

The one hundred and twenty-three delegates at the Conference included 
many of the leaders in the current development of international law, though 
some of the leaders were conspicuously absent. Perhaps the delegates were 
not as distinguished as a group as the men whe were sent to the Second 
Peace Conference in 1907, or as the men who are sent each year to the 
Assembly of the League of Nations. Government officials and diplomats 
predominated, and the Conference might have achieved better results if the 
number of outstanding politicians had been larger. While there was some 
disposition to say that too many professors were included in the delegations, 
it may be attributed to the prominent réle taken by some of them. The 
number of experts may have been too large, and some of the experiences of 
the Conference may have vindicated the adage that ‘‘experts should be on tap 
but not on top.”’ On the whole, however, in view of the fact that the items 
on the agenda of the Conference were of secondary political significance and 
were such as to enlist chiefly the attention of specialists, the character of the 
personnel of the Conference was not unsatisfactory. 


PROCEDURE OF THE CONFERENCE 


When the Conference began its work, the delegations seemed to have 
somewhat varying views as to the meaning to be given to the term codifica- 
tion. The Preparatory Committee set up by the Council of the League of 
Nations in 1927 had drafted rules of procedure which were submitted to the 
Conference, and which distinguished between declarations establishing 
agreed principles of existing law and conventions dealing with matters not 
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clearly covered by previously existing law. Further distinctions had been 
made between declarations or conventions agreed to unanimously, and dec- 
larations or conventions agreed to by only a majority of the delegates at the 
Conference. The Conference was reluctant to commit itself to these dis- 
tinctions at the beginning of its work, and the rules embodying them were 
reserved for later consideration. Sentiment grew quite rapidly against any 
attempt to state what was the existing law as distinguished from new legis- 
lation, and after two weeks it became clear that even the use of the term 
declaration was stoutly opposed. The discussion in the lobbies of the 
difference between conventions and declarations was quite interesting. 

The rules of procedure ultimately adopted required a preliminary approval 
of a draft convention or protocol in committee, to be followed by a definitive 
voting of the text in the Conference. To assure the stability of drafts 
submitted by a committee to the Conference, it was agreed that each pro- 
vision of a draft should have been approved by a two-thirds majority of the 
delegates voting in the committee, though a simple majority would suffice 
for the definitive voting in the Conference. This procedure seemed too 
limiting to some of the delegates, and by a bare majority vote in the Con- 
ference it was added that when a provision had failed to receive a two-thirds 
vote in a committee, the committee might, upon a majority vote, report it 
to the Conference for inclusion in a special protocol which would be an act of 
the Conference, if five delegations requested a vote to that effect. It is easy 
to exaggerate the importance of voting at an international conference, 
and as the events turned out these rules were not very significant. Of the 
four acts of the Conference, only one failed to receive the two-thirds majority 
vote in committee, and it was adopted by the Conference by a vote of 20 
to 11. The rules of the First Conference may be serviceable in the future, 
however, and the departure from the usual requirements of unanimity in 
diplomatic conferences has set a useful precedent. 


THREE CONFERENCES IN ONE 


The three subjects on the agenda of the Conference were quite independent 
of each other. Each of them had been pronounced to be “ripe for codi- 
fication’? by the League of Nations Committee of Experts, but there was 
no special consideration which required them, or any two of them, to be 
dealt with simultaneously. The Conference proceeded to set up three 
committees, one for each of the subjects, and every delegation was entitled 
to be represented on each of these committees. In effect, therefore, it was 
not one conference that was being held, but three. Some disadvantage 
resulted from the fact that the personnel of some of the delegations was 
insufficient to enable them to be represented on the three committees at 
the same time. It was largely for this reason that meetings of the commit- 
tees could not be held simultaneously; the first and second committees, 
dealing with nationality and territorial waters, generally met in the mornings, 
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and the third committee, dealing with the responsibility of states, generally 
met in the afternoons. This meant some slackening of the pace of the work, 
and there was the further difficulty that delegates who were needed for the 
work of one committee at times other than those of the plenary meetings, 
were too frequently occupied with the work of another committee. This 
could have been avoided only if the agenda of the Conference had been less 
charged, and possibly it would be wise to give to a future conference a 
more modest program. 


THE CoMMITTEE ON NATIONALITY 


The task of the first committee of the Conference, in connection with 
the subject of nationality, was perhaps clearer than that of the other com- 
mittees, and this may explain the larger measure of its success. Much credit 
is due, however, to the guidance of its chairman, M. Politis (Greece), who 
directed the deliberations of the first committee with both mastery and tact. 
It was generally assumed that the object of the attempt to codify the law 
relating to nationality was to reduce the number of cases of, if not to 
abolish, statelessness and multiple nationality. If this was so, then the 
first committee achieved a very limited success. It did formulate an ‘ideal 
towards which the efforts of humanity should be directed,” that ‘‘all cases 
both of statelessness and of double nationality’’ should be abolished; but 
the steps which must be taken before that ideal can be realized, call for sacri- 
fices of national considerations which states are by no means willing to make 
at the present time. The first committee cherished no illusions on this point. 
The bases of discussion presented by the Preparatory Committee pointed to 
no very far-reaching results, and the deliberations were largely confined 
within their limits. But the first committee drafted four instruments 
which were later adopted as acts of the Conference: (1) a convention on 
certain questions relating to the conflict of nationality laws; (2) a protocol 
relating to military obligations in certain cases of double nationality; (3) a 
protocol relating to a case of statelessness; and (4) a special protocol con- 
cerning statelessness. In addition it framed eight recommendations or 
veux which were adopted by the Conference and embodied in its Final 
Act. 


THE CONVENTION ON NATIONALITY 


The convention on certain questions relating to the conflict of nationality 
laws is very limited, and it fails to deal adequately with the conflict arising 
from the application of the ius soli and the application of the ius sanguinis, 
as well as with the conflict arising in the application of naturalization laws. 
The first chapter, devoted to “general principles,” registers the absence of 
any general law as to nationality by establishing that ‘‘it is for each state to 
determine under its own law who are its nationals.” Some limitation on this 
principle is intimated, but not defined, by the provision that the law of each 
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state is to ‘“‘be recognised by other states in so far as it is consistent with 
international conventions, international custom, and the principles of law 
generally recognised with regard to nationality.”” With respect to persons 
who have multiple nationality, it is recognized that a state may treat its 
national as if he possessed only its nationality, and conversely that a state 
may not afford diplomatic protection to its national against a state of which 
he is also a national. It is further provided that a third state may deal with 
such persons as if they had but one nationality, either that of the country in 
which they are habitually or principally resident, or that of the country 
with which in the circumstances they seem to be in fact most closely con- 
nected. A provision for the renunciation of one of two nationalities by such 
persons leaves the parties to the convention free to set the conditions which 
must be met. Instead of looking toward the abolition of multiple national- 
ity, this chapter rather consecrates its existence; and this effect is little re- 
lieved by a voeu that states should adopt legislation designed to facilitate 
renunciation. 

A second chapter of the convention deals with expatriation permits, only 
to require that their issuance shall not produce statelessness, and to impose 
on a naturalizing state the duty to give notice of the fact to a state which 
has issued a permit. 

A third chapter on the nationality of married women deals very modestly 
with one of the most difficult problems before the Conference, the sole phase 
of its work to arouse much popular interest. It was because of this problem 
that the Assembly of the League of Nations, in its resolution of September 
24, 1928, suggested that the special interest of women in the problem be 
taken into account by the Members of the League of Nations in composing 
their delegations to the Conference,? and various governments followed this 
suggestion by naming women as members of their delegations, though the 
United States of America and Germany were the only countries represented 
by women delegates. Numerous organizations of women, of which the 
official Inter-American Commission of Women was most prominent, had 
their representatives at The Hague during the period of the Conference, and 
the first committee devoted one of its sessions to hearing statements of their 
views. The insistence of these organizations was concerned chiefly with 
obtaining recognition of sex equality in all matters connected with national- 
ity and a requirement of consent as a condition to any change in the national- 
ity of awoman. Some of the delegates tended to range themselves into two 
groups, one insisting on the maintenance of family unity and the other insist- 
ing on equal choice for men and women. While radical changes have been 
made in the laws of numerous countries during the course of the past decade, 
most of them are still in an experimental state, and the tendency has not yet 
affected the legislation of many countries. The transition which seems to 
be in progress does not make the present a happy time for codification in this 


* League of Nations Official Journal, Special Supplement No. 63, p. 9. 
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field, and the committee was not disposed to accept either of the opposing 
views as to the effect of marriage on the nationality of women. 

The four articles included in the convention register some progress in 
dealing with the problem, though they may not be accepted by people who 
hold extreme views either way. The most important of them, Article 10, 
provides that ‘‘naturalisation of the husband during marriage shall not 
involve a change in the nationality of the wife except with her consent.” 
Other articles provide that a woman’s loss of nationality as a consequence of 
her marriage with a foreigner or as a consequence of a change in her hus- 
band’s nationality, shall be conditional upon her acquiring a new nationality. 
This would prevent many cases of statelessness such as those which have 
arisen during recent years. Additional provision is made that the recovery 
of a premarital nationality on the dissolution of a marriage shall be condi- 
tioned on a woman’s own application, and shall involve the loss of a national- 
ity acquired as a result of the marriage. While these articles deal only with 
the fringes of the topic, a vwu of the Conference goes further; it commends 
to states the study of the question whether it would not be possible (1) to 
introduce into their laws the principle of the equality of the sexes in matters 
of nationality, taking particularly into consideration the interests of the 
children, and (2) especially to decide that in principle the nationality of the 
wife shall henceforth not be affected without her consent by the mere fact of 
marriage or by any change in the nationality of her husband. This rep- 
resents a decided triumph of the women’s organizations represented at The 
Hague, and it will doubtless prove to be a peg on which much insistence 
will be hung. 

Two chapters of the convention deal with the nationality of children and 
the effect of adoption. Children of persons who enjoy diplomatic immunities 
are exempted from the application of the cus soli, and provision is made for 
divesting the children of consuls de carriére and of officials of foreign states of 
nationality acquired abroad under the ius soli. In principle, naturalization 
of parents is made to include the naturalization of their minor children, 
minority being determined by the law of the naturalizing state; but a qualifi- 
cation is added that this result is dependent on any conditions set by the law 
of the naturalizing state. The articles relating to the nationality of children 
of unknown parents, of parents having no nationality, and of unmarried 
parents, are relatively of slight importance; and the same is true of the 
article making the loss of nationality consequent on adoption, dependent on 
the acquisition of the nationality of the adopting parent. 


ProtTocot oN MILITARY OBLIGATIONS 


The protocol relating to military obligations in certain cases of double 
nationality is, from some points of view, the most important instrument 
emanating from the Conference. Its general adoption would relieve persons 
having dual nationality of one of the chief inconveniences of their status. 
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In view of the desire of various states to increase their man-power, it is 
significant that this protocol was adopted by the Conference by 33 votes 
against 7. It provides that a person who habitually resides in one country 
of which he is a national and who is in fact most closely connected with that 
country, shall be exempt (in French exempté) from military obligations in any 
other country of which he is also a national; such exemption will entail, 
however, the loss of the nationality of the country in which it is enjoyed. 
It further provides that if by the law of any ofthe countries of which he is a 
national, a person of multiple nationality is allowed to renounce the national- 
ity of that country on attaining his majority, he shall be exempt (in French 
exempté) from military service in that country during his minority. More- 
over, a person is made exempt from military service in a country whose 
nationality he has lost, if he has acquired the nationality of another country. 
The provisions of this protocol would prevent many of the difficulties which 
have arisen in recent years, difficulties which have been felt particularly 
by citizens of the United States of America. 


THE PROTOCOLS ON STATELESSNESS 


Each of the two protocols on statelessness deals with a relatively infre- 
quent problem. The protocol relating to a case of statelessness, which 
hardly seems to have deserved the importance given to it by its formulation 
as a special instrument, provides that where the ius soli is not applied, a 


person born on the territory of a state of a mother who has the nationality 
of that state and of a father who has no nationality or whose nationality is 
not known, shall have the nationality of that state. The special protocol 
concerning statelessness, which became an act of the Conference though it 
failed to receive the approval of two-thirds of the delegates voting in the first 
committee, lays down the conditions under which a state is bound to receive 
into its territory a person who has lost its nationality without acquiring 
another, at the request of the state in whose territory such person is. These 
conditions are too restricted to make the provision very serviceable; the 
person must either be permanently indigent, or have been convicted of crime 
and have served a sentence of not less than one month’s imprisonment or 
have had such a sentence remitted. The special protocol is supplemented 
by a vu of the Conference, however, asking that states examine the question 
whether this obligation to receive former nationals who have become stateless 
should be extended so as to apply in other circumstances. 


REASONS FOR THE LIMITED RESULTS 


When the results of the deliberations of the Conference as embodied in 
these four instruments are compared with the bases of discussion, they 
appear to be very limited. The bases themselves were quite modest, in view 
of the many problems of nationality which have commanded attention 
during these latter years, but the instruments adopted are even more so. 
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The reasons are not difficult to see. In the first place, problems of national- 
ity are not simply juridical; some of them are primarily political, and partic- 
ularly so in this post-Warera. Certain states desire to hold the allegiance of 
their nationals to increase their man-power, to enlarge their prestige, and 
to extend their influence. Active nationalism does not tend to simplify the 
law of nationality. Other states desire to receive freely immigrants from 
abroad, to enable such immigrants to cast off all prior allegiance, and to 
integrate and consolidate their heterogeneous populations. The conflict 
wages chiefly between two groups: the states of large emigration, and the 
states of large immigration. This dichotomy is more fundamental, even, 
than the division between those states which emphasize the cus soli and those 
which emphasize the ius sanguinis. It is not due to the survival of ancient 
laws; it is not simplified by the extensive legislation of recent years. By 
their demographic positions, certain states in middle and southern Europe 
are set off against certain states in North and South America. Only a world 
of stationary populations would avoid this conflict. Nor has a world which 
has freshly renounced war as an instrument of national policy abandoned the 
psychology which calls for compulsory military service and the limitations 
which the requirement of such service imposes on free expatriation. More- 
over, the triumph of feminism in certain countries has created new problems 
of nationality, of which the solution is not yet indicated by any general 
current. In short, we are still a long way removed from any general law of 
nationality; to the extent that any international law on the subject may be 
said to exist, it is of but slight content, and its considerable extension by 
international legislation is perhaps reserved for a distant future. 

The attitudes of the various delegations participating in the work of the 
first committee indicated little willingness to accept the premises necessary 
for any serious legislative effort. If many of the delegates entertained a 
determination to end statelessness and multiple nationality, it was not often 
reflected in the debates. Now and then, a delegate did announce that his 
state was prepared to modify its law in a certain sense, in the interest of 
general agreement; the British delegate announced his government’s willing- 
ness to change the British law concerning the nationality of married women, 
if other states were agreed on a general rule. But for the most part, the 
delegates engaged in stating what their own national law provided, and in 
explaining that because of it the proposals under consideration were in- 
acceptable or required modification. Most of them seemed to be bound 
rigidly by instructions that they should endeavor to secure the consecration 
of their own national law by the inclusion of analogous provisions in any 
instrument that might be adopted by the Conference. No delegation was 
more adamant in this respect than that of the United States of America, 
which lacking other instructions took its lead from the Act of Congress of 
1868. Possibly this attitude might have been less noticeable if the dele- 
gations could have been supplied, well in advance, with a collection of the 
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nationality laws of countries other than their own.’ But no amount of 
preparation of this kind would have saved the Conference from the effect 
of the feeling of most of the delegations that no very impelling reasons 
existed for a common agreement which would necessitate a modification of 
their national law. 

It is this background which explains the failure of the Conference to 
grapple with some of the major problems of the law of nationality. It pre- 
vented any serious consideration of the possibility of limiting the application 
of the cus sanguinis to remote generations. It also foreclosed the possibility 
of establishing the principle that naturalization abroad terminates prior 
nationality, though the Conference did adopt a veu recognizing it to be 
“desirable that states should apply the principle that the acquisition of a 
foreign nationality through naturalization involves the loss of a previous 
nationality.” Nor could any agreement be reached with regard to the 
general office to be served by expatriation permits, though the same vau 
recognizes it to be desirable that before proceeding to the naturalization of 
aliens, states should ascertain that the aliens are in a position to fulfil the 
conditions set for the loss of their existing nationality. The Conference 
likewise failed to deal with the question of proof of naturalization in con- 
nection with international claims, a matter which has often vexed the patience 
of international tribunals. So many questions were left open, both as to 
statelessness and as to multiple nationality, that the Conference felt itself 
bound to suggest their future consideration by the League of Nations. It 
may of course be questioned whether this experience does not indicate that 
the whole topic of nationality was not ripe for an attempt at codification, 
though the instruments opened to signature would seem to answer that 
question very clearly. But now that the discussion of nationality problems 
has been begun, it will very probably be continued, and future conferences to 
deal with the subject have become inevitable if any further progress is to be 
made toward avoiding the conflicts of nationality laws. 


TERRITORIAL WATERS 


In its consideration of the subject of territorial waters, the second com- 
mittee of the Conference encountered even greater political obstacles than 
those which limited the scope of the work of the first committee on national- 
ity. It was obvious from the beginning that very divergent views were held 
by the different delegations with respect to the two most basic questions 
with which the second committee had to deal: the question of the extent of 
the territorial or marginal sea, and the question of the power of a littoral 


* A collection of the nationality laws of various countries, edited by Richard W. Flournoy, 
Jr.,and Manley O. Hudson, had been published, in English only, by the Carnegie Endow- 
ment for International Peace; but it was not available for distribution among the delegates 
until shortly before the Conference convened. Such a collection in several languages might 
better have been published by the Secretariat of the League of Nations as part of the pre- 
paratory documentation of the Conference. 
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state to go outside the territorial sea to enforce its laws by measures taken in 
adjacent or contiguous waters. Under the guidance of its able chairman, 
M. Géppert, the committee adopted a tactic which seemed to promise a 
larger success, but which may have limited the results achieved; in the hope 
of a later reconciliation of the outstanding divergences, it devoted its atten- 
tion for some time to an effort to define the position of a littoral state with 
respect to its marginal sea, and it succeeded in large measure in finding a 
basis for agreement on this part of the subject, conditional however on later 
agreement on the basic questions of the extent of that sea, and of the power 
to take action in contiguous waters. After a protracted discussion, the 
term “territorial sea’’ was adopted for describing the belt of marginal sea 
over which the dominion of the littoral state extends. It was generally 
agreed, also, that this dominion is to be described as “sovereignty”, and 
that such sovereignty ‘‘does not, as regards its nature, differ from the 
authority exercised over the land domain”; but sovereignty is necessarily 
subject to limitations imposed by the community of nations through inter- 
national law, and an important limitation of sovereignty over the territorial 
sea results from a right of innocent passage to be enjoyed by the vessels of all 
states. It was agreed that innocent passage does not have to be accorded to 
warships, but that by courtesy, the passage of warships should be permitted. 
Various other questions seemed to present no impossibility of agreed solu- 
tions, and numerous articles were drafted which were susceptible of inclusion 
in a convention. 

When the second committee came to consider the extent of the territorial 
sea, however, it found a reconciliation of the divergent views impossible. 
The Preparatory Committee had envisaged the difficulties, and though it had 
suggested three miles as the most generally accepted limit, it had also 
suggested that certain states to be enumerated might be recognized to have a 
territorial sea of greater breadth. Too many of the delegations were dis- 
satisfied with the three-mile limit to make such a course practicable, however. 
Norway, whose people find on the sea the theater of much of their daily life, 
could not agree to less than four miles, the limit which their history has 
consecrated. But to have recognized a derogation in Norway’s favor, the 
committee would have had to recognize a similar derogation for Sweden, and 
even larger derogations for Italy and Portugal and other states; and the 
states which would have benefited from such derogations would have been 
reluctant to have their positions branded as special. The whole matter was 
further complicated by the absence of any agreement on a method of meas- 
uring the limits of the territorial sea. It soon became clear that no agree- 
ment was presently possible on the extent of the territorial sea, and the 
attempt to find a basis for reconciling the divergent views had to be aban- 
doned. 

With regard to the method of measuring the territorial sea, interesting 
suggestions were put forward upon which an advanced stage of agreement 
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was reached in a sub-committee, and this phase of the subject might have 
been susceptible of agreement if the basic problem of breadth could have 
been solved in any way. In this connection, certain delegations including 
that of the United States seemed disposed to regard the task of the committee 
as that of drawing a map of the world which would indicate by a fixed line 
the maritime frontier of every state. It is unnecessary to dwell on the 
difficulties of such a task. Few if any countries have ever viewed their 
maritime frontiers as susceptible of delimitation with the precision that is 
customary in the demarcation of land frontiers. Some latitude must be 
left for a consideration of special local claims, of which frequent mention 
was made in the course of the committee’s debates. Moreover, the com- 
mittee encountered great difficulties in its attempt to reach even a pre- 
liminary agreement on the so-called “‘historic’’ waters. 

Even if an agreement had been reached on the extent in miles of the 
territorial sea, it would have been conditioned on some solution of the 
problem of a ‘‘contiguous zone,” the area outside the territorial sea within 
which a littoral state having no sovereignty may nevertheless take measures 
for the enforcement of its laws and for the protection of its security. The 
history of the last century has failed to invest the ‘‘three-mile limit”? with 
any particular sanctity, and recent conquests of distance make it seem in 
many respects archaic. A merely spatial limit has many disadvantages, 
whatever number of miles be taken, and a recognition of the causal elements 
of the problem seems to call for supplementing a spatial limit of territorial 
sea with some provision for action which may be taken outside it. Both 
the law of neutrality and the interests in fisheries add complications, how- 
ever, and for these and other reasons the views expressed in the committee 
were widely divergent. Even the nature of the action which may be taken in 
contiguous waters was not the subject of any general understanding. Nor 
were the delegates agreed on any definition of contiguity, though opinion 
seemed inclined toward a definite limit in miles. Certain states insisted 
that any general recognition of the special position of littoral states in con- 
tiguous waters would embarrass their relations with some other states, and 
they preferred that the whole matter should be left to be dealt with by bi- 
partite agreements. In the end, the second committee felt itself compelled 
to abandon the attempt to reach agreement on the subject. 

The question then arose whether the matters upon which preliminary 
agreement had been possible, relating chiefly to the juridical status of the 
territorial sea, could be embodied in an act of the Conference. While a 
convention which failed to deal either with the extent of the territorial sea 
or with the question of the existence of a contiguous zone would have been 
a truncated instrument, it might have served as a basis for future progress. 
Various possibilities were explored, including that of a convention which 


‘See Richard W. Hale, ‘Territorial Waters as a Test of Codification,” this JouRNAL, 
Vol. 24, p. 65. 
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might be signed and ratified without any immediate decision as to the date 
of its coming into force. It appeared, however, that the preliminary 
agreement which had been reached was based upon compromises which had 
been made only on the understanding that a more complete accord would 
prove to be possible. Failing such accord, the committee decided that no 
instrument would be presented to the Conference, and thatinstead it would 
confine itself to presenting a report on its explorations. This report, edited 
by M. Francois (Netherlands), contains two annexes which set forth the 
articles to which the preliminary agreement related and the bases formulated 
by a sub-committee for measuring the territorial sea. The provisions on the 
legal status of the territorial sea are also annexed to a resolution of the 
Conference, embodied in the Final Act, which requests their communication 
to the governments. In this way the results of the committee’s work were 
saved from merely being buried in the proces-verbaux of the Conference. 
The resolution also suggests the possibility that the states be invited by the 
Council of the League of Nations to forward, in the form of charts or in some 
other form, information concerning the base lines which they adopt in the 
measurement of their territorial sea. Moreover, the Conference recom- 
mended that as soon as it is deemed to be opportune, the Council should 
convoke ‘‘a new conference either for the conclusion of a general convention 
on all questions connected with the territorial sea, or even—if such a course 
seems desirable—of a convention limited to the points”’ on which provisional 
agreement had been reached. 

In addition to its report, the second committee formulated two veux 
which were adopted by the Conference. One of these contains a recommen- 
dation that the Convention on the International Régime of Ports, opened 
for signature at Geneva, on December 9, 1923,> should be supplemented 
by provisions concerning jurisdiction over vessels in ports, a subject which 
had been excluded from consideration by the committee as outside the scope 
of its work. A second veu draws attention to the desirability of continuing 
efforts already under way to secure the protection and regulation of fisheries, 
as a means of facilitating a future agreement on the subject of territorial 
waters. 

In conclusion, it may be said that the Conference did not wholly fail in 
its dealing with the subject of territorial waters; it conducted a very useful 
exploration; it brought into the open the existing divergences of view, and 
it may have paved the way for a more fruitful effort to be made at some 
future time. 


RESPONSIBILITY OF STATES 


The examination of the third subject on the agenda of the Conference, 
responsibility of states for damage caused in their territory to the person 
or property of foreigners, was entrusted to a third committee. Though it 


5 47 League of Nations Treaty Series, p. 55. 
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included many of the ranking delegates to the Conference, this committee 
made less of its opportunities than either of the others. Not only did it 
fail to consummate any sort of agreement, but its report is barren of sug- 
gestions which might serve to guide any future effort. The result is almost 
wholly negative. It is to be explained in part by the committee’s lack of 
a sufficient number of skillful negotiators among its members. Perhaps the 
preparatory work on this subject was less adequate, also, and it was very 
unfortunate that the excellent chairman of the committee, M. Basdevant 
(France), was compelled to be absent from The Hague during the more 
critical period of its work. The committee had a much more extensive 
international jurisprudence to guide its efforts than the other committees of 
the Conference, but it was quite clear that this jurisprudence is not known 
or is not understood in the same way in all countries, and that its authority 
is not universally acknowledged in the same degree. Hence, a sharp di- 
vergence of views on the fundamental aspects of the subject was evident 
from the start, and but slight progress was ever made toward reconciling 
the divergence. 

In the course of a debate which continued for more than two weeks, 
tentative agreement was reached on certain of the basic principles of respon- 
sibility, and several articles were drafted for inclusion in a convention. 
First of all, the principle was agreed upon that ‘‘a state is responsible for 
any failure on the part of its organs to carry out the international obligations 
of the state which causes damage to the person or property of a foreigner on 
the territory of the state.” It was proposed that this should be the intro- 
ductory and basic article of a convention, establishing the fundamental 
conception of responsibility. It necessitated an effort to define the “‘inter- 
national obligations” to which it referred, and though it was thought to be 
impossible to enumerate these obligations, it was thought to be possible to 
describe their sources. But considerable difficulty was encountered in this 
latter task. Many states are now bound by the “optional clause” of the 
Statute of the Permanent Court of International Justice, and there is good 
prospect that the number will be enlarged. Some of the delegates were 
therefore unwilling to have the sources of a state’s international obligations 
stated more narrowly than they are sketched in Article 38 of the Court’s 
Statute, while other delegates insisted on a more restricted statement. It 
was finally agreed that “‘the expression ‘international obligations’ in the 
present convention means obligations resulting from treaty, custom or the 
general principles of law, which are designed to assure to foreigners in respect 
of their persons and property a treatment in conformity with the rules 
accepted by the community of nations.”” Agreement was then reached on 
the meaning of the term “responsibility”: “‘Responsibility imports for the 
state concerned the obligation to make reparation for the damage sustained 
in so far as it results from failure to comply with the state’s international 
obligations.”” Another article stated the necessity of exhausting local 
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remedies, but without attempting to answer the vexing question whether 
the responsibility may be said to arise before such remedies are exhausted, 
on which there was some difference of opinion. The principle was also 
formulated that ‘‘a state can not disclaim responsibility by invoking its 
national law.” 

The framework of the bases of discussion submitted by the Preparatory 
Committee was then followed in dealing with responsibility for the enact- 
ment of legislation incompatible with the state’s international obligations, 
and for a failure to enact legislation necessary for carrying out the state’s 
international obligations; as well as with responsibility for the acts or omis- 
sions of the executive power. But the article dealing with responsibility 
for the acts or omissions of officials in general occasioned serious difficulties; 
the following draft which was elaborated by a drafting committee proved 
to be acceptable to a majority of the delegations: 

1. A state is responsible for damage sustained by a foreigner as the 
result of acts or omissions of its officials, acting within the limits of their 
authority, when such acts or omissions contravene the international 
obligations of the state. 

2. A state is also responsible for damage sustained by a foreigner as 
the result of acts of its officials which contravene its international obliga- 
tions where the officials did not have authority to perform the acts in 
question but performed them under cover of their official character. 

3. A state shall, however, not be responsible if the official’s lack of 
authority was so evident that the foreigner must have been aware of it 
and could in consequence have avoided the damage. 


The second paragraph of this article was very stoutly opposed by certain 
delegations, which even considered withdrawal from the Conference when it 
was tentatively adopted. Indeed, that action produced a schism from which 
the committee did not recover. Agreement was later reached on articles 
concerning denial of justice and due diligence, but such a serious division 
existed among the delegates that no further progress was made. Two groups 
had solidified by this time. A so-called ‘‘minority group” consisted of the 
delegates of Latin American states, Portugal, Roumania, Yugo-Slavia, 
Turkey, Persia, China, Poland, Czechoslovakia and others—in all, some 
seventeen delegations. The chief insistence of this group was that for- 
eigners should not enjoy a more favored position in a country than its own 
nationals. For some days, only group meetings were held, though some dele- 
gations, notably that of the United States, did not participate in such 
meetings. If an actual majority were able to reach some sort of agreement 
among themselves, it was but a bare majority, the authority of whose work 
would have been very seriously impaired by the existence of a very large 
minority. Though exchanges and conversations between the groups were 
continued for more than a week, they resulted in no basis of reconciliation. 
All effort to get a convention was then abandoned, and the report which was 
finally adopted does not attempt even to state the points on which tentative 
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agreement had previously seemed possible. Nor does it express any hope 
that a future conference may be able to achieve more definite results, though 
it is recognized that the accumulation of international case law may 
“consolidate still further the foundation for an ultimate conventional 
settlement of this question.” 


FORMAL ASPECTS OF THE ACTS OF THE CONFERENCE 


The convention and three protocols which were adopted by the Conference 
and opened for signature and ratification contain almost identical formal 
provisions, which constitute one of the contributions of the Conference and 
which may have influence in shaping such provisions in future conventions. 
While they follow, in general, the articles which have now become standard 
for international conventions, the process of codification seemed to call for 
some special provisions, which were the subject of careful study both in the 
drafting committee which framed them, and in other committees of the 
Conference. 

First of all, it was necessary to rebut any argument that the formulation of 
principles and rules in a convention might indicate that these principles and 
rules did not previously exist in international law; and at the same time, it 
had to be made clear that such formulation was not exhaustive and that it 
is supplemented by the substantive provisions of the customary law. This 
was done by Article 18 of the convention adopted. It was also necessary to 
safeguard the provisions of existing treaties. Considerable attention was 
devoted to the possibility of future treaties which might depart from the 
terms of the convention: of course, all the parties to an instrument may 
modify its effect by a later instrument; but can two of the parties, where 
there are more than two, proceed to modify its effect inter se by a later 
agreement? ® Such action would, in a sense, be contrary to the spirit of 
codification, and a veu of the Conference calls upon states to “‘be guided as 
far as possible by the provisions of the Acts of the First Conference for the 
Codification of International Law in any special conventions which they may 
conclude among themselves.” But it was clearly admitted in the report of 
the Drafting Committee’ that future conventions which “affect only the 
relations between the states parties thereto’? may be entered into, even 
though their terms have an effect different from that of the multipartite 
convention. 

The formal clauses leave to states a wide liberty of making reservations, at 
the time either of signature, or of ratification or of adhesion, though reserva- 

‘In this connection, it is interesting to note the provision in Article 18 of the convention 
on treaties, signed at Havana, February 20, 1928: ‘Two or more states may agree that 
their relations are to be governed by rules other than those established in general conventions 
celebrated by them with other states.’ This precept applies not only to future treaties but 
also to those in effect at the time of concluding this convention.” Report of U. 8. Delegates 


to the Sixth International Conference of American States, p. 200. 
7 Document, Conf. C. D. I. 27. 
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tions are limited to the exclusion of one or more of the provisions of certain 
articles. A state may also become a party to the convention, and exclude its 
application to any of its colonies or possessions, or to any part of the popula- 
tion of such territories. This freedom of action is increased by the privilege 
of denouncing the convention at any time, the single limitation being that 
denunciation becomes effective only after one year. It may be that some 
future conference will restrict more narrowly the extent to which a state will 
be permitted to avoid its conventional acceptance of what should be regarded 
as the general law. Indeed, numerous restrictions were considered at the 
Conference; but in the present situation, and particularly in view of the 
limited results achieved by the First Conference, it was felt to be necessary 
to leave the doors wide open. 

It has now grown to be customary to include in multipartite conventions 
provisions for the settlement of any disputes which may arise in their inter- 
pretation or application. Since the conclusion of the Convention on Ob- 
scene Publications of September 12, 1923, such provisions have been more or 
less standardized in conventions drawn up under the auspices of the League 
of Nations. They usually require reference to the Permanent Court of 
International Justice, but to take care of the position of states which are not 
parties to the Protocol relating to the Statute of the Court, such as the 
United States, an alternative forum is allowed. Although the United States 
has ratified the Slavery Convention of September 25, 1926,° containing such 
a standard article, that action was taken when there was less prospect than 
now exists of the United States’ becoming a party to the Court Protocol. 
For this reason, the delegation of the United States desired a larger freedom 
to resort to alternative tribunals. Moreover, the situation has changed 
somewhat with the very general acceptance of the Optional Clause of the 
Court Statute, and for this reason it was thought that the jurisdictional 
clause in the new convention could be drafted along different lines. Article 
21 of the convention was therefore made to read as follows: 


If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation of the present Convention 
and if such dispute cannot be satisfactorily settled by diplomacy, it 


827 League of Nations Treaty Series, p. 213. 

* 60 League of Nations Treaty Series, p. 253. Article 8 of the Slavery Convention reads 
as follows: ‘‘The High Contracting Parties agree that disputes arising between them relating 
to the interpretation or application of this Convention shall, if they cannot be settled by 
direct negotiation, be referred for decision to the Permanent Court of International Justice. 
In case either or both of the States Parties to such a dispute should not be parties to the 
Protocol of December 16th, 1920, relating to the Permanent Court of International Justice, 
the dispute shall be referred, at the choice of the Parties and in accordance with the con- 
stitutional procedure of each State, either to the Permanent Court of International Justice 
or to a court of arbitration constituted in accordance with the Convention of October 18th, 
1907, for the Pacific Settlement of International Disputes, or to some other court of arbi- 
tration.” 
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shall be settled in accordance with any applicable agreements in force 
between the parties providing for the settlement of international dis- 
putes. 

In case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in ac- 
cordance with the constitutional procedure of each of the parties to the 
dispute. In the absence of agreement on the choice of another tribunal, 
the dispute shall be referred to the Permanent Court of International 
Justice, if all the parties to the dispute are parties to the Convention 
of the 16th December, 1920, relating to the Statute of that Court, and 
if any of the parties to the dispute is not a party to the Convention of 
the 16th December, 1920, the dispute shall be referred to an arbitral 
tribunal constituted in accordance with the Hague Convention of the 
18th October, 1907, for the Pacific Settlement of International Disputes. 


In this form, it was not wholly acceptable to the Japanese delegation, to 
meet whose views it was made subject to reservation. 

The question of a possible future revision of the Acts of the Conference 
was given earnest consideration. It was recognized that no conference can 
be wise enough to legislate for all time to come, and that some precaution 
must be taken against any texts’ becoming permanently frozen. A method 
of revision was therefore outlined, which will be facilitated by power given to 
the Council of the League of Nations to be exercised after consultation with 
states which are not members of the League of Nations, to decide upon the 
convocation of a revision conference. It was desired, if possible, to avoid a 
repetition of the situation now prevailing with reference to some of the 
Hague Conventions. Certain states which are bound inter se by the Con- 
vention for the Pacific Settlement of International Disputes of 1907, find 
themselves still bound as to other states by the Convention for the Pacific 
Settlement of International Disputes of 1899. Moreover, the difficulties 
which have arisen from the revision clauses of the International Labor Con- 
ventions had to be borne in mind. It was felt that without imposing any 
definite solution on a future revision conference, a power could be bestowed 
on such a conference to abrogate altogether a former instrument when it may 
be desired to supersede it with a revised text. Hence, it was provided in 
Article 27 of the Convention, that a “‘revised convention may provide that 
upon its entry into force some or all of the provisions of the present Conven- 
tion shall be abrogated in respect of all the Parties to the present Convention.” 


THE PROSPECT FOR FUTURE CONFERENCES 


The resolution adopted by the Assembly of the League of Nations on 
September 27, 1927,!° envisaged the holding of a first conference which would 
be one of a series of conferences devoted to a progressive codification of inter- 
national law. Indeed, the Committee of Experts has already selected sub- 
jects which may find place in the agenda of future conferences. Though 


10 League of Nations Official Journal, Special Supplement No. 53, p. 9. 
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the results of the Conference of 1930 were such as to dampen some people’s 
enthusiasm for a continuance of the process of codification, it was recog- 
nized from the beginning that one of the tasks of the Conference was to 
deduce from its experience suggestions which might be useful for the future, 
and in the course of its work it became clear that the subject of nationality 
and territorial waters required the further effort of later conferences. It 
came to be assumed, therefore, that future conferences for codification will 
be held, and a voeu of the Conference suggests ways in which the method of 
preparation adopted for the first conference should be improved. 

The experience of the past five years seems to have demonstrated the need 
for a more thoroughgoing process of selecting the subjects which appear to 
be ripe for codification. The work of the Committee of Experts between 
1925 and 1928 has not inspired complete confidence. Its communication of 
drafts prepared by sub-committees without exhaustive investigation and its 
failure to assume responsibility for the drafts circulated, have not produced a 
happy impression. More assistance should be given to governments when 
they are called upon to say whether a subject is ripe for an attempt at codi- 
fication, and if the Committee of Experts is revived, it should adopt a more 
fruitful organization of its work. Moreover, two stages now seem to have 
been lacking in the work of the Preparatory Committee: Governments were 
not given a chance to send in their observations in the light of observations 
made by other governments; and the bases of discussion themselves ought 
to have been presented to the Conference in the form of drafts of conven- 


tions. The voeu adopted by the Conference in its Final Act of April 13, 
1930, takes account of these suggestions in the following terms: 


The Conference calls the attention of the League of Nations to the 
necessity of preparing the work of the next conference for the codifica- 
tion of international law a sufficient time in advance to enable the 
discussion to be carried on with the necessary rapidity and in the light 
of the information which is essential. 

For this purpose the Conference would consider it desirable that the 
preparatory work should be organised on the following basis: 

1. The Committee entrusted with the task of selecting a certain 
number of subjects suitable for codification by convention might set 
up a report indicating briefly and clearly the reasons why it appears 
possible and desirable to conclude international agreements on the 
subjects selected. This report should be sent to the Governments 
for their opinion. The Council of the League of Nations might then 
draw up the list of the subjects to be studied, having regard to the 
opinions expressed by the Governments. 

2. An appropriate body might be given the task of drawing up, in 
the light of all the data furnished by legal science and actual practice, 
a draft convention upon each question selected for study. 

3. The draft conventions should be communicated to the Govern- 
ments with a request for their observations upon the essential points. 
The Council would endeavour to obtain replies from as large a number 
of Governments as possible. 


t 
p 
p 
tc 
U 

t 
m 

t 
co 
ne 
Se 
an 
pl 
ha 
po 
th 
Cor 
the 
po: 
cal 
vie 
oug 
ma 
tak 
arat: 
of N 
Imm 
Posit 
Bing 


FIRST CONFERENCE FOR CODIFICATION OF INTERNATIONAL LAW 465 


4. The replies so received should be communicated to all the 
Governments with a request both for their opinion as to the desira- 
bility of placing such draft conventions on the agenda of a conference 
and also for any fresh observations which might be suggested to 
them by the replies of the other Governments upon the drafts. 

5. The Council might then place on the programme of the Con- 
ference such subjects as were formally approved by a very large 
majority of the Powers which would take part therein. 


These proposals will doubtless be carefully examined in the Assembly of 
the League of Nations, and reflection on the work of the Conference may 
produce other suggestions for improving the procedure to be followed in the 
preparation of future conferences. Perhaps it would be wiser in the future 
to have some conferences at which only preliminary consideration would be 
given to proposed conventions. 

The experience to date has demonstrated, however, that it is not sufficient 
to have even the most thorough preparation by an international agency. 
Unless such preparation is supplemented by careful preparation by each of 
the governments represented, results will not be satisfactory. But govern- 
ments labor under many limitations in such matters, limitations which make 
them dependent to a large extent on non-official effort. If the process of 
codification is to be carried on successfully, three kinds of preparation are 
needed, therefore: (1) preparation by international committees and the 
Secretariat of the League of Nations; (2) preparation by the governments; 
and (3) preparation by jurists and scholars interested in the scientific ex- 
ploration of international law. The subjects before the First Conference 
had been carefully studied by a few individuals and groups from a scientific 
point of view, and in acknowledging its indebtedness to such contributions, 
the Conference expressed the hope that ‘‘subsequent conferences for the 
codification of international law should also have fresh scientific work at 
their disposal.’”’ Governments and international bodies are seldom in a 
position to conduct scientific investigation, and unless scholars and jurists 
can be mobilized for this task any future efforts will be crippled." 


CONCLUSION 


The First Conference for the Codification of International Law must be 
viewed as part of a larger picture. That picture portrays an effort which 
ought to be continued for half a century to come. A beginning has been 
made, some steps have been taken, some lessons have been learned, some mis- 
takes have been exposed, some threads have been left hanging which a future 


" The Research in International Law, Harvard Law School, is now engaged in the prep- 
aration of draft conventions on four additional subjects which were selected by the League 
of Nations Committee of Experts as “ripe” for codification: (1) Diplomatic Privileges and 
Immunities, Jesse S. Reeves, reporter; (2) Status of Consuls, Quincy Wright, reporter; (3) 
Position of States before Foreign Courts, Philip C. Jessup, reporter; (4) Piracy, Joseph W. 
Bingham, reporter. 
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conference may pick up, some lines have been forged along which future 
effort may proceed. The First Conference has been amply worth the ex- 
pense and effort that have gone into it; but some of that effort will have been 
wasted unless the process is to be continued. As the situation exists today, 
the responsibility rests with the Assembly of the League of Nations, but it is 
to be hoped that the states not represented in the Assembly will have some 
encouragement to offer, and that a movement which holds great promise will 
not be allowed to die. 
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NATIONALITY CONVENTION, PROTOCOLS AND RECOMMEN- 
DATIONS ADOPTED BY THE FIRST CONFERENCE ON 
THE CODIFICATION OF INTERNATIONAL LAW 


By Ricuarp W. FLournoy, JR. 
United States Delegate in the Committee on Nationality 


There is one point which has been stressed by nearly every one who has 
discussed the inclusion of nationality in the codification of international law, 
including the rapporteurs of the League of Nations Committee of Experts 
and of the Nationality Committee at the First Codification Conference, that 
is, that this subject is especially difficult because of the fact that it is to a 
great extent ‘‘political.’”’ Most, if not all, branches of international law are 
in a sense political, but, when it is said that nationality is peculiarly a politi- 
cal subject, it is meant, no doubt, that the law of nationality is primarily a 
domestic matter as regards each state, to be determined by each state for it- 
self, according to its needs, social, political, military, economic, etc. Thus no 
state is willing to surrender its sovereign prerogative in the matter of deter- 
mining the way in which its nationality may be acquired. But this does not 
mean that international law has nothing to do with nationality. Wherever 
international relationships arise international law must follow, in one form or 
another, although its development and crystallization into definable rules may 
be a slow process. Since international law presupposes a general agreement 
among states, it necessarily follows that the development of international law 
as to any subject will be slow and painful in proportion to the emphasis which 
is put upon national prerogatives and needs as opposed to obligations incident 
to international intercourse. A century ago international law was regarded 
as having little or nothing to do with nationality, but as movements of popu- 
lations from country to country and acquisition of new nationalities through 
naturalization have greatly increased in modern times, problems concerning 
the nationality of persons, involving conflicting claims between states, have 
correspondingly increased. This movement of people from country to 
country, for permanent or temporary residence, has entailed problems not 
only as to the status of those who have obtained naturalization but also as to 
the status of persons born in one country of parents having the nationality of 
another and of women having the nationality of one country married to men 
having that of another. Increase in facilities for travel, especially through 
the development of the airplane, will, no doubt cause a further increase in 
movements of people from country to country and still greater multiplication 
of nationality problems, and these problems must be settled sooner or later 
by international agreements, tacit or express. : 
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Early in the discussions at the recent Hague Conference it was realized 
that there was little international law on the subject of nationality which 
could be codified, if ‘‘ codification”’ is to be limited to the reduction to writing 
of rules of law already generally agreed upon by states. The idea of such a 
declaration of existing law was, therefore, early discarded at the Conference, 
and all efforts were directed toward the formulation of a convention to em- 
body rules governing conflicts of nationality laws, regardless of whether such 
rules declared old law or made new law. This idea was expressed in Article 
18 of the ‘‘Convention on Certain Questions Relating to the Conflict of 
Nationality Laws,” that is, the principal convention adopted at the Confer- 
ence. It declares that ‘‘the inclusion of the above mentioned principles and 
rules in the convention shall in no way be deemed to prejudice the question 
whether they do or do not already form a part of international law.”’ 

The United States, for several reasons, was not a signatory of the conven- 
tion last mentioned. This convention was unsatisfactory in various re- 
spects, as pointed out during the discussions in the committee by the writer 
of this article. The convention, however, contains, in Article 20, a liberal 
provision for reservations, according to which it is permissible for any party 
to the convention to ‘“‘append an express reservation excluding any one or 
more of the provisions of Articles 1 to 17 and 21.” Articles 1 to 17 are the 
substantive articles and Article 21 relates to the method of settling disputes 
arising under the convention. It was a question whether the convention 
was to be signed by the United States, with reservations as to ‘‘ provisions” 
deemed by it to be objectionable or not signed at all. It was decided that 
the convention should not be signed by the United States Delegation at The 
Hague, but, according to Article 22, it will be possible for the United States, 
until December 31, 1930, to become a signatory, if it so desires. 

As the various articles of the convention are arranged in a fairly logical 
sequence, it may be well to consider them in the order in which they stand. 
However, as it is understood that this number of the JourNAL will contain 
several other articles on the work of the Conference, it will not be attempted 
to discuss the articles fully or in detail. Also the writer will seek to avoid 
full quotation of texts, where they are long, since it is understood that the 
complete texts of the convention, protocols and recommendations concerning 
nationality adopted at the Conference are to be printed in the Supplement 
to this JOURNAL.! 

Upon an examination of the convention it will be noted that it contains 
thirty-one articles, of which, as already noted, the first seventeen set forth 
substantive rules concerning nationality. The seventeen substantive ar- 
ticles are arranged under five chapters. The remaining fourteen articles are 
arranged under Chapter VI, entitled ‘‘General and Final Provisions.”’ 
Chapter I of the convention bears the title, ‘‘General Provisions” and con- 
tains six articles. While, in general, the drafting of the convention is good, 


1 Page 192 et seg. See also Final Act, p. 169 et seq. 


a 
ti 
p 
it 
8a 
| in 
ve 
WwW 
nha 
ex. 
Sts 


NATIONALITY CONVENTION, PROTOCOLS AND RECOMMENDATIONS 469 


it appears to the writer that Articles 3 to 6, inclusive, should have been 
placed under a separate chapter entitled, ‘‘Dual or Multiple Nationality,” 
since they all relate expressly to that subject alone, rather than to principles 
of general application. 

Articles 1 and 2 pertain to the subject mentioned above, that is, the 
relationship of international law and municipal law to the subject of na- 
tionality. It was quite appropriate that the convention should begin with a 
statement of these basic principles. These two articles are taken from 
Basis of Discussion No. 1, prepared at the suggestion of the Preparatory 
Committee of the League of Nations, but it is believed that they state the 
rules in question more correctly than they were stated in the latter. Article 
1 starts with the broad rule that ‘‘it is for each state to determine under its 
own law who are its nationals,” but adds that ‘‘this law shall be recognized 
by other states in so far as it is consistent with international conventions, 
international customs, and the principles generally recognized with regard to. 
nationality.”” While the limitation of international law is thus stated rather 
broadly, it is doubtful that it could be stated more definitely. It is obvious 
that international law does place a limit upon the power of a state to make 
effective claims upon the nationality of persons. While it may be competent 
for a state to confer rights of citizenship within its territories upon whomso- 
ever it pleases, regardless of place of birth, parentage or residence, it is quite 
a different matter for it to stretch its hands into the recognized domain of * 
other states and claim as its nationals persons having no connection with it 
of a kind generally recognized as furnishing a sufficient ground for the con- 
ferring of nationality. In Basis of Discussion No. 1 an attempt was made to 
set forth the principles, or some of the principles, upon which nationality 
may be acquired or lost, but in the Committee it was very properly decided 
to omit this statement of principles. 

Article 2 lays down the broad rule that ‘‘any question as to whether a 
person possesses the nationality of a particular state shall be determined in 
accordance with the law of that state.” In other words, each state deter- 
mines by its own law, for its own purposes, whether a given individual has its 
nationality. This rule can hardly be questioned. International organiza- 
tion has not yet reached the stage where international law has the same 
preponderance in the society of nations which the Constitution of the United 
States has in this country, rendering null and void legislation conflicting with 
it, although it may justify other states in taking such action as may be neces- 
sary to prevent the invasion of their own domains by the operation of laws, 
including nationality laws, which are inconsistent with ‘international con- 
ventions, international custom or the principles of law generally recognized 
with regard to nationality.” For example, the question arises whether X is a 
national of state A. In order to answer this question it is necessary to 
examine the laws of that state. But, if the nationality of X is claimed by 
state A under a law which has no basis in international custom or which 
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violates a convention between state A and state B, and if state B claims X 
as its national also, under a law which does not run counter to international 
custom or convention, state B may be justified in protesting against the 
enforcement by state A of its claim, upon the ground that it violates interna- 
tionallaw. In such a case state B, without denying that X has the national- 
ity of A, under the law of A, may deny the right of A, under international 
law, to enforce its claim. 

It may be said that one exception to the general rule set forth in Article 2 
exists, that is, the cases of naturalization en bloc of the inhabitants of terri- 
tory, transferred from one state to another.?’ It may be observed, however, 
that the Hague Conference took no note of this exception, perhaps for the 
reason that in modern times the nationality of inhabitants of newly acquired 
territory is usually, if not always, determined by treaty. 

As already observed, Articles 3 to 6 of the convention relate to cases of 
dual or multiple nationality. Article 3 is hardly more than a recognition of 
the fact that an individual may have the nationality of two or more states 
under their several laws. It may be remarked in passing that, when this 
question first came up, in the Committee on Nationality, the Delegate of the 
United States made it clear that the Government of the United States, in 
view of its historic position concerning the effect of naturalization, could not 
enter into any agreement involving an admission that persons naturalized in 
the United States retain their former allegiance unless released therefrom by 
the governments of the states from which they came. The term “dual 
nationality,’”’ when used in the United States, has reference to the status 
acquired at birth, under the laws of two states, the nationality of which is 
acquired in the one case jure soli and in the other jure sanguinis; also to the 
status of women who, upon marriage to aliens, acquire the nationality of 
their husbands’ states, while retaining their original nationality. It would 
be manifestly absurd to deny the existence of dual nationality in these cases. 
While dual nationality in cases of married women is a comparatively new 
problem, dual nationality acquired at birth in cases of children born in 
countries of parents having the nationality of other countries is a problem 
which has disturbed foreign offices for many years. Obviously the only way 
to prevent the existence of dual nationality at birth is for all states to agree 
upon a single, uniform rule, jus soli or jus sanguinis, or some other rule? 
It may be possible at some time in the future to persuade all states to agree 
upon a single rule for acquisition of nationality at birth, but in view of the 
great differences in the situation and consequent needs of states at the present 

2 As to this exception see Research in International Law, Harvard Law School, pages 
60-69. 

* This problem was discussed by the writer in an article published in the Yale Law Jour- 
nal, Vol. 30, pp. 545, 693, entitled ‘Dual Nationality and Election.’’ With reference to 
this subject attention is also called to a very enlightening article by Professor E. Munroe 
Smith in the Cyclopaedia of Political Science, 1883, Vol. II, p. 941. See also Moore, Di- 
gest of International Law, Vol. III, Ch. XI. 
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time, especially as between states of emigration and states of immigration, 

agreement upon a single rule will be difficult to accomplish. No attempt to 
obtain such an agreement was made at the recent Conference. The subject, 
however, will furnish an interesting problem for students of international 
law and politics. 

The question of the ‘“‘right of expatriation’’ arose again, as we shall see, 
with reference to Article 6. 

The statement in Article 4, taken from Basis of Discussion No. 4, that ‘‘a 
state may not afford diplomatic protection to one of its nationals against a 
state whose nationality such person also possesses’”’ is believed to be a decla- 
ration of existing internationallaw. The suggestion contained in the ‘‘alter- 
native” of Basis No. 4, that the rule now found in Article 4 might be modi- 
fied by the qualifying phrase, ‘‘if he is habitually resident in the latter state,” 
was not adopted. Although much might be said in favor of the proposed 
qualification, it was evidently felt that it might serve to raise more difficulties 
than it would settle. Whether the rule of Article 4 would control in the 
case of an extraordinary or inhumane outrage perpetrated by the govern- 
ment of a state upon a person having not only its nationality but the nation- 
ality of another state and maintaining an habitual residence in such other 
state, remains to be seen. Perhaps, if the latter should intervene in such a 
case, it would have to justify its intervention upon humane considerations 
rather than upon the ground of a right under international law. Of course, 
if the denial of justice or other injury should be perpetrated upon the in- 
dividual because of his connection with the second state, intervention might 
be justified by that fact. 

As to Article 5, which relates to the status in a third state of a person hav- 
ing more than one nationality, there was general agreement to the provision 
that he should be ‘‘treated as if he had only one.”’ There was also general 
agreement to the provision that the rule contained in this article should be 
without prejudice to the application of the law of the third state ‘‘in matters 
of personal status” and of ‘‘any conventionsinforce.”’ The principal differ- 
ence of opinion related to the question of the test to be applied in determin- 
ing which nationality should be recognized as effective in the third state. It 
was contended that the person concerned should be free to choose the 
nationality which he might wish to be recognized. A large majority in the 
Committee, however, seemed to feel that the prior acts of the individual 
should control, rather than his express choice made at the time when the 
question of his nationality should first arise, and it was decided that the 
question of his nationality in the third state should be governed by either of 
two facts, (1) the nationality of the country in which he is habitually and 
principally resident, or (2) the nationality of the country with which in the 
circumstances he appears to be in fact most closely connected. 

Since Article 6 relates to the very important question of terminating dual 
nationality, it will be quoted in full. It reads as follows: 
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Without prejudice to the liberty of a state to accord wider rights to 
renounce its nationality, a person possessing two nationalities acquired 
without any voluntary act on his part may renounce one of them with 
the authorization of the state whose nationality he desires to surrender. 

This authorization may not be refused in the case of a person who has 
his habitual and principal residence abroad, if the conditions laid down 
in the law of the state whose nationality he desires to surrender are 
satisfied. 


This article originated with Basis of Discussion No. 15, but contains the 
very important limitation found in the concluding clause, which did not 
appear in the Basis. As pointed out by the Delegate of the United States in 
the Committee, the clause in question serves practically to nullify the rest of 
the article. The original Basis allowed the individual born with two nation- 
alities to renounce one of them upon the sole condition that he should at 
the time of the renunciation have his habitual residence outside of the terri- 
tory of the state whose nationality he renounces. It is most unfortunate 
that this very reasonable provision was not adopted but was changed in 
such a way as to make the renunciation subject to ‘‘conditions”’ prescribed 
by the state whose nationality the individual desires to renounce. Since the 
article places no limitation upon these ‘‘conditions,”’ presumably the state in 
question may make them as drastic, difficult and unreasonable as it may 
choose. It was for this reason that the Delegate of the United States in the 
Committee proposed the adoption of the following recommendation (IV), 
which was adopted by the Conference: 


The Conference recommends that States should adopt legislation 
designed to facilitate, in the case of persons possessing two or more na- 
tionalities at birth, the renunciation of the nationality of the countries 
in which they are not resident, without subjecting such renunciation 
to unnecessary conditions. 


The effect of the recommendation just quoted is, of course, merely persua- 
sive. It is to be hoped that at the next codification conference Article 6 will 
be amended in such a way as to give it more meaning and make it more liberal 
with regard to the rights of individuals. 

Experience shows that persons born with dual nationality will frequently, 
from a desire to obtain advantages under both nationalities or from mere 
carelessness, fail to make a formal renunciation of either, even where that is 
possible under the laws of the respective states. In such cases, it seems 
desirable that the acts of the persons in question should have the effect of 
terminating one nationality, and the delegation of the United States pro- 
posed the inclusion in the convention of a rule embodying this principle. 
According to this proposal a person born with the nationality of two states 
would, after attaining the age of twenty-three years, be deemed to have re- 
nounced the nationality of one of the two states if at that time he should 
have his habitual residence in the territory of the other. While this seemed 
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to be a reasonable proposal, it was not pressed at the Conference, because, 
from the very limited provision adopted by the Conference in Article 6 
(supra), and from the drift of the discussion, it was evident that there would 
be no chance of obtaining its adoption. When the next conference meets to 
consider a possible revision of the Convention on Nationality this proposal, 
or something of a similar character, might well be given consideration. 

Attention will be called further on to the Protocol Relating to Military 
Obligations in Certain Cases of Double Nationality. 

Chapter II of the convention, having the caption ‘‘ Expatriation Permits,” 
contains only one article, that is, Article 7, which, although it does not re- 
quire the production of an ‘‘expatriation permit”’ as a prerequisite to natu- 
ralization, recognizes that such permits are being issued by some states 
and makes certain provisions concerning their use and effect. It concludes 
with the requirement that ‘‘The state whose nationality is acquired by a 
person to whom an expatriation permit had been issued, shall notify such 
acquisition to the state which has issued the permit.” 

The Delegate of the United States opposed this article upon the ground 
that it seemed to imply an admission that it is a reasonable and proper thing 
for a state to require its express permission before one of its nationals can 
change his nationality through naturalization in another state. This is 
clearly at variance with the position maintained by the United States for 
many years concerning expatriation. 

It was originally proposed to include in the convention an article even more 


objectionable than Article 7. Reference is made to Basis of Discussion No. 
6, which read as follows: 


In principle, a person who, on his own application, acquires a foreign 
nationality thereby loses his former nationality. The legislation of a 
state may nevertheless make such loss of its nationality conditional 
upon the fulfilment of particular legal requirements regarding the legal 
capacity of the person naturalized, his place of residence, or his obliga- 
tions of service towards the state; in the case of persons not satisfying 
these requirements, the state’s legislation may make the loss of its na- 
tionality conditional upon the grant of an authorization. 


Several delegations proposed amendments to Basis No. 6. The amend- 
ment proposed by the Delegation of the United States contained a change in 
the first sentence to make it clear that the rule in question should be applica- 
ble to persons naturalized during minority through the naturalization of 
parents, as well as to those naturalized upon their own applications, and, for 
the reason mentioned above, eliminated completely the second sentence be- 
cause it was in conflict with the position of the United States concerning the 
“right of expatriation.” 

In this connection, the Delegate of the United States said: 


The question of the status and rights of naturalized citizens is neces- 
sarily most important to our country and to all the newer countries of 
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the world, since our population is composed so largely of naturalized 
citizens or their descendants. As I have already stated on a previous 
occasion, if the nationality and the allegiance of such persons is limited 
or divided, we can have no true body of citizenship. We consider that 
naturalization means a complete change in the national character of the 
individual. The matter was so important to the United States that our 
Congress took special note of it in the year 1868, and on the 27th of July 
of that year adopted a joint resolution based upon the hypothesis that 
“the right of expatriation is a natural and inherent right of all people, in- 
dispensable to the enjoyment of the rights of life, liberty, and the pursuit 
of happiness.” This declaration was in harmony with an opinion rendered 
by Attorney-General Black on the 8th of July, 1859, in which he said: 
“The moment a foreigner becomes naturalized, his allegiance to his 
native country is severed forever. He experiences a new political birth. 
A broad and impassable line separates him from his native country. He 
is no more responsible for anything he may say or do, or omit to sayor 
do, after assuming his new character than if he had been born in the 
United States. Should he return to his native country he returns as 
an American citizen and in no other character. In order to entitle his 
original government to punish him for an offence, this must have been 
committed while he was a subject and owed allegiance to that govern- 
ment. It must have been of such a character that he might have been 
tried and punished for it at the moment of his departure.”’ That state- 
ment still expresses the position of the United States with regard to the 
effect of naturalization. 


The Delegate of the United States then explained that his government has 


never taken the position that naturalization has the effect of wiping out lia- 
bility to punishment for offences committed against the country to which the 
naturalized person formerly owed allegiance, if such offences were committed 
prior to emigration, and in this regard he called attention to the provisions in 
the Bancroft treaties concluded in 1868 with the several German states and 
other naturalization treaties subsequently entered into. He concluded as 


follows: 


But the point we make is that the change of nationality itself is some- 
thing separate and distinct, that the individual should be given the right 
to change his nationality and that questions of possible liability to pun- 
ishment for offences against the country of origin should be regarded as 
separate and distinct. 


As it was clear from the remarks of various delegates in the Sixth Meeting 
of the Committee that a large majority intended to vote for the proposed 
article without elimination of the objectionable sentence mentioned above, 
the Delegate of the United States requested a postponement of the vote to 
a later meeting and in this connection said: 


As I have stated before, we, in the United States, could not possibly 
agree to any convention which would require the naturalizing state to 
decline to grant naturalization to an individual until that individual has 
obtained the express consent of the country from which he came. 
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The Chairman of the Committee complied with the request of the Delegate 
of the United States and suggested that by conversations between the dele- 
gates something might be arrived at concerning the subject of expatriation to 
which there might be general agreement. Such conversations were held, and 
at the beginning of the Seventh Meeting the British Delegate recommended 
that, in view of the evident impossibility of redrafting the article in such a 
way as to make it acceptable to both sides, the best solution would be to drop 
the article altogether and adopt a general declaration affirming the desirabil- 
ity of establishing the principle that a person who, on his own application, 
acquires a foreign nationality thereby loses his former nationality. At this 
meeting, the first Delegate of the United States appeared in the Committee 
on Nationality and read a formal declaration, reaffirming the position of the 
United States with regard to the right of expatriation and quoting from the 
Joint Resolution of Congress of July 27, 1868, on the subject. The Delegate 
from Salvador suggested the appointment of a special committee to draft a 
formula for the proposed resolution. This recommendation was adopted 
and the Chairman appointed a Sub-committee composed of the Drafting 
Committee, together with members of the Bureau, the Rapporteur, and the 
American and Italian Delegates. This Committee, at the Eighth Meeting, 
proposed a recommendation reading as follows: 


It is desirable that states should recognize the principle that a person 
on becoming naturalized, at his own request, in a foreign country, loses 
his former nationality. 


The Delegate of the United States raised the point that it should be made 
clear that the proposed recommendation would be applicable not only to 
persons naturalized upon their own applications but also to persons 
naturalized during minority through the naturalization of their parents. 
The Delegate from Egypt, to meet this situation, then proposed 
an amendment omitting the words ‘‘at his own request,’’ which was 
adopted. 

Unfortunately, the simple and broad recommendation mentioned above 
was subsequently changed in the Drafting Committee by the addition of a 
paragraph, which was finally adopted by the Conference in the following 
form: 

It is also desirable that, pending the complete realization of the above 
principle, states before conferring their nationality by naturalization 
should endeavor to ascertain that the person concerned has fulfilled, or 
is in a position to fulfil, the conditions required by the law of his country 
for the loss of its nationality. 


While the paragraph just quoted does not state definitely that naturaliza- 
tion shall not be granted until the applicant shows that he ‘‘has fulfilled, or 
is in a position to fulfil, the conditions required by the law of his country for 
the loss of its nationality,” the implication is that such rule should be fol- 
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lowed. Therefore, the Delegation of the United States was unable to agree 
to the recommendaticn in its final form. 

Chapter III of the convention contains, under the caption ‘‘ Nationality of 
Married Women,” four articles, Nos. 8 to 11, all of which relate to changes in 
the nationality of women through marriage to aliens or through the naturali- 
zation of their husbands after marriage. It does not seem necessary to dis- 
cuss these articles in detail, as their meaning is self-evident. Generally 
speaking, they are designed to prevent or remedy cases of hardship resulting 
to married women through differences between the laws of various countries. 
In general, they give more freedom of choice to the woman. This subject 
has received such extensive discussion in recent years, in this JouRNAL and 
elsewhere, that it hardly seems necessary to enter into an elaborate discussion 
of it in this place. It would be superfluous to inform the readers of this 
JOURNAL that the nationality of married women has for some time been the 
subject of widespread and energetic propaganda on the part of certain or- 
ganizations of women which are endeavoring to have the laws of all countries 
changed in such a way as to make marriage have no effect on nationality or 
to make men and women stand upon precisely the same basis with regard to 
the effect of marriage upon nationality. One of these organizations ad- 
vocated the adoption of such a rule at the Conference. It was clear from the 
start, however, that the adoption at the Conference of a rule involving such 
radical changes in the laws of nearly all countries was beyond the bounds of 
possibility. At the present time the laws of most countries provide, with or 
without conditions, that the nationality of married women follows that of 
their husbands. Laws adopted in France and several other European states 
in recent years give to married women wider freedom of choice as to na- 
tionality than was given in prior laws, but without going so far as to remove 
entirely the effect of marriage upon nationality. The law of the Union of 
Soviet Socialist Republics contains a rule to the effect that nationality is not 
changed by marriage.‘ The nationality laws of a few countries of Latin 
America are silent upon this subject. The law of Turkey, while providing 
that ‘‘alien women married to Turks become Turkish citizens,” also provides 
that ‘‘Turkish women married to aliens remain Turks.’’> The law of the 
United States of September 22, 1922 ° is well known to the readers of this 
JOURNAL. It may be pointed out, however, that this law does not go nearly 
so far as the proposed rule of certain organizations of women mentioned 
above. It still provides that an American woman loses her American citi- 
zenship upon marriage to an alien ineligible to citizenship. It also provides 
for a presumption of loss of citizenship in the case of a women who marries an 
alien eligible to citizenship and thereafter resides for two years in the foreign 


‘ Decree No. 202 of October 29, 1924, Article 5; Flournoy and Hudson, Nationality Laws, 
p. 512. 

5 Law of May 28, 1929, Article 13; Flournoy and Hudson, op. cit., p. 571. 
6 Supplement, Vol. 17 (1923), p. 52; Flournoy and Hudson, op. cit., pp. 608-609. 
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state of which her husband is a citizen or subject or five years elsewhere out- 
side of the United States.’ 

Considering the great divergences between the laws of the various states 
concerning the nationality of married women and the fact that this subject 
bears so closely upon the social structure and policy of each state, it was 
obvious that each state would wish to decide it for itself, in accordance with 
what might seem to be its own peculiar needs. In this regard, attention is 
called to the Sixth Recommendation of the Conference concerning national- 
ity, which reads as follows: 


The Conference recommends to states the study of the question 
whether it would not be possible 

1. to introduce into their law the principle of the equality of the 
sexes in matters of nationality, taking particularly into consideration 
the interests of the children, 

2. and especially to decide that in principle the nationality of the 
wife shall henceforth not be affected without her consent either by the 
mere fact of marriage or by any change in the nationality of her husband. 


The above recommendation was based upon a motion proposed by the 
Delegation of the United States and supported by a statement read in the 
Committee on Nationality at the Sixteenth Meeting by Mrs. Ruth B. Ship- 
ley, a Delegate of the United States and one of the suppléants in the Com- 
mittee. 

Unless jus sanguinis is to be abolished as a basis for acquisition of na- 


tionality at birth, (which does not seem likely, in view of the fact that all 
countries have adopted it in one form or another), one of the principal diffi- 
culties involved in the proposed removal of all discrimination in nationality 
laws on account of sex relates to the nationality of children born of parents 
having different nationalities. At present, the law of the United States 
(R. 8. 1993) confers citizenship of the United States upon children born 
abroad of American fathers. It contains no provision conferring citizenship 
upon children born abroad of American mothers married to aliens. If all 
discrimination on account of sex should be removed, it would be necessary 
either to repeal R. 8S. 1993 entirely or amend it in such a way that it would 
be applicable also to children born abroad to American women married to 
aliens. If similar changes should be made in the laws of all countries, the 
result would be confusion worse confounded in nationality laws. What 
solution could be devised, it is difficult to predict. Perhaps, it might be pro- 
vided that the child would have the nationality of the mother only, if born in 
the country of her nationality, and the nationality of the father only, if born 
in the country of his nationality. But there would still be left the problem of 
the nationality of children born in third countries. The suggestion might be 
made that the nationality of the child in such case should be determined by 


7 Since the above was written, the statutory provision last mentioned has been repealed. 
(See. 1, Act of Congress approved July 3, 1930; Public No. 508, 71st Congress.) 
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agreement between the parents, as in Article 4 of the Decree of the Union of 
the Soviet Socialist Republics. But suppose that parents should be un- 
able to agree or should fail to make any formal agreement. What then? 
This problem is evidently one which needs most careful study by those who 
advocate the proposed radical change. The above remarks relate, of course, 
to acquisition of nationality at birth jure sanguinis. If the child is born in 
the territory of a State having the rule of jus soli in its nationality law, the 
child will, of course, have the nationality of that State, irrespective of the 
nationality of the parents. 

Chapter IV, under the heading ‘‘ Nationality of Children,’ contains five 
articles, Nos. 12 to 16. The first paragraph of Article 12, which relates to 
the nationality of children born to persons enjoying diplomatic immunities, 
is similar to Article 5 of the draft code prepared by the Research in Interna- 
tional Law of the Harvard Law School, and the second paragraph, concern- 
ing nationality of children of consuls and other officials of foreign states not 
enjoying diplomatic immunities, is similar to Article 6 of the draft code just 
mentioned. The first paragraph is a statement of existing international 
law, while the second proposes a new rule requiring states to provide legisla- 
tion under which children born of foreign officials not enjoying diplomatic 
immunities may be divested of the nationality of the state acquired jure 
soli. While this rule is not of the first importance, it seems desirable. 

Article 13, after laying down a general rule that children shall be 
naturalized through the naturalization of their parents, provides that each 
state ‘‘may specify the conditions governing the acquisition of its national- 
ity” in such cases. It provides further that, ‘‘in cases where minor children 
do not acquire the nationality of their parents as the result of the naturaliza- 
tion of the latter, they shall retain their existing nationality.” 

In view of the provision of the concluding sentence in Article 13, just 
quoted, it would seem that the first two sentences must be construed to mean 
that the question whether a minor child shall be naturalized in a state 
through the naturalization of a parent will depend upon the law of that state. 
In other words, the broad rule laid down in the first sentence must be read in 
connection with the limitation contained in the second. Therefore, if the 
law of a state provides expressly that a minor child shall not be naturalized 
through the naturalization of a parent under any conditions, this law would 
control notwithstanding the statement in the first sentence of Article 13. 
It would seem that the drafting of this article might have been improved 
upon. 

While this article was under consideration, the Delegate of the United 
States proposed an amendment to the effect that it should apply only to 
children who are not at the time of the naturalization of the parents residing 
in the country of which the parents were formerly nationals. In this regard, 
he expressed the opinion that it is, as a general principle, “undesirable that 


® See Flournoy and Hudson, op. cit., p. 512. 
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naturalization should be conferred by one state upon persons who are at the 
time still residing in the state of which they are nationals.”” For some reason 
difficult to apprehend, the Committee, by a majority of one vote, rejected the 
proposed amendment. It would seem not only reasonable but most desira- 
ble that states should agree among themselves to avoid conferring their 
nationality by the process of naturalization upon persons still residing in 
countries of which they are at the time nationals. 

Article 14, which relates to foundlings, Article 15, which relates to chil- 
dren born in a state not having the rule of jus soli, ‘‘of parents having no na- 
tionality or of unknown nationality,” and Article 16 relating to nationality 
of illegitimate children, all appear to be unobjectionable and more or less 
desirable, although they are not of special interest to the United States, 
whose law concerning the acquisition of nationality at birth is based pri- 
marily upon jus soli. It may be observed, however, that Article 15 is hardly 
more than persuasive since, although it provides that children born on the 
territory of the state of parents having no nationality or of unknown na- 
tionality ‘‘may obtain the nationality of the said state,’ it adds the proviso 
that “‘the law of that state shall determine the conditions governing the 
acquisition of its nationality in such cases.”’ This would seem to mean that 
the child shall have the nationality of the state, provided the state sees fit to 
confer it. 

Chapter V, under the heading ‘‘ Adoption,” contains one article, No. 17. 
In brief, it provides that a child shall not lose his nationality through adop- 
tion by an alien unless he acquires the nationality of the state to which such 
alien belongs. This provision seems reasonable, although it is comparatively 
unimportant since it will not have extensive application. 

The writer will not undertake in this place to discuss Chapter VI, which 
contains, under the caption ‘‘General and Final Provisions,” Articles 18 to 
31. Mention has already been made of Article 20, concerning reservations. 
With regard to Article 19, which provides that ‘‘nothing in the present Con- 
vention shall affect the provisions of any treaty, convention, or agreement in 
force between any of the High Contracting Parties relating to nationality or 
matters connected therewith,’’ the Delegate of the United States argued that 
the convention should also contain an express provision to the effect that 
nothing in it would prevent the conclusion of special agreements between 
states governing nationality questions in which they are specially interested. 
While this provision was not adopted, it appeared from the debate and state- 
ments of the Chairman in the Committee that the rejection of this proposal 
was based, not upon the ground that it was wrong in principle, but rather 
upon the ground that the proposed rule might be taken for granted. It is 
believed that the Committee was also influenced by a desire to avoid giving 
unnecessary encouragement to the conclusion of special agreements which 
would be at variance with the convention. 

Of the three protocols adopted at the Conference, the United States is 
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principally interested in the Protocol Relating to Military Obligations in 
Certain Cases of Double Nationality, and particularly in Article 1, which 
was suggested by Article 11 of the Harvard Research Draft. Article 1 
reads as follows: 

A person possessing two or more nationalities who habitually resides 
in one of the countries whose nationality he possesses, and who is in fact 
most closely connected with that country, shall be exempt from all mili- 
tary obligations in the other country or countries. 

This exemption may involve the loss of the nationality of the other 
country or countries. 


It will be observed that Article 1 bears a close resemblance to the Joint 
Resolution introduced in the House of Representatives by the Honorable 
Clyde Kelly and approved by the President, May 28, 1928. 

Article I of this protocol was taken from a motion introduced by the 
Danish Delegate and warmly supported by the Delegate of the United 
States. There are many thousands of persons in the United States who were 
born in this country of alien parents and have the nationality of their parents’ 
countries as well as that of the United States. For many years the Depart- 
ment of State has been hearing the complaints of such persons because they 
have been summoned for military service in European countries or actually 
arrested while visiting those countries for temporary purposes. In support 
of this article the Delegate of the United States, at the twelfth meeting, said: 


We support this upon the theory that human beings are something 


more than mere war material, that they have some rights, some needs 
and desires which should be considered, and that it is not reasonable 
that a person who has two nationalities imposed upon him as a result of 
conflicting laws should be torn between two countries. There must be 
some reasonable rule which may be adopted to determine where his 
services are justly due, and we can think of no more reasonable rule than 
this, that his actual services, you might say his active allegiance, is due 
to the country in which he has established his home. Cases constantly 
arise in the United States where persons who were born there of parents 
having the nationality of other countries, and who have definitely made 
up their minds to remain in the United States permanently, who have 
never left the country and have no intention of leaving the country 
permanently, are called upon to come across the water to some far- 
distant land and perform military service. They are confronted with 
the dilemma that they either have to obey that summons, sometimes at 
very great inconvenience to themselves and their families, or else refuse 
and thereby violate the law of the other country, which makes it im- 
possible thereafter to go to that country for a temporary purpose, to 
visit relatives or to attend some matter of business, without being ar- 
rested and held for military service, or else punished for failure to obey 
the summons. 

This proposal is not at all a proposal that the bonds of allegiance 
should be loosened. It does not mean that a man is free simply to cast 
off all his obligations to the state. Nationality is a dual relation. The 
rights are not all with the individual. On the other hand, the rights 
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are not all with the state, and this proposal merely means that as be- 
tween two states of which he is a national a rule is laid down, a reasona- 
ble rule, to determine where his active allegiance is actually due. 

For these reasons, we strongly support this proposal. 


The Special Protocol concerning Statelessness relates to the obligation of a 
state to admit to its territory a former national who has lost its nationality 
without acquiring another nationality. The original of this protocol was 
Basis No. 2, which closely resembled Article 20 of the Harvard Research 
draft. It provided, without conditions, that stateless persons of the class 
in question should be admitted to the territory of the state to which they 
formerly belonged upon the request of the state in whose territory they are 
residing. This broad rule was changed, however, by the addition of pro- 
visions limiting its application to certain classes of persons. The matter is 
of considerable importance to the United States in connection with the 
deportation of undesirable aliens, and the change in the original rule was 
opposed by the Delegate of the United States. Being unsuccessful in ob- 
taining agreement to the rule in its original form, he suggested that the sub- 
ject be given further study. Upon the motion of the Chinese Delegation the 
Committee adopted a recommendation, subsequently adopted by the Con- 
ference as Recommendation II, which reads as follows: 


The Conference recommends states to examine whether it would be 
desirable that, in cases where a person loses his nationality without ac- 


quiring another nationality, the state whose nationality he last pos- 
sessed should be bound to admit him to its territory, at the request of 
the country where he is, under conditions different from those set out in 
the Special Protocol relating to Statelessness, which has been adopted 
by the Conference. 


Another recommendation of the Conference (No. VIII) ‘‘draws the at- 
tention of states to the advisability of examining at a future conference 
questions connected with proof of nationality.”’ It declares further that 
“it would be highly desirable to determine the legal value of certificates of 
nationality which have been, or may be, issued by the competent authorities, 
and to lay down the conditions for their recognition by other states.’ This 
recommendation, which may have been suggested by Article 17 of the 
Harvard Research draft, is of interest to the United States because of the 
large number of persons who claim its nationality through naturalization. 
The question of proof of naturalization has been considered by arbitral 
tribunals in connection with various claims.° 

The work accomplished in the field of nationality by the Conference for 
the Codification of International Law fell short of the hopes of many in- 
terested in the subject, including the writer of this article. It is believed 
that something more might have been done toward settling the very im- 
portant problems of the right of expatriation and the effect of naturalization. 


® See Research in International Law, Harvard Law School, pp. 58-60. 
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It might be more correct to speak of these two subjects as phases of a single 
problem. It is unfortunate that there was not sufficient time for a more 
thorough and balanced discussion of this subject. It is to be hoped that 
sufficient time for such a discussion may be found at the next conference on 
codification. While the discussion at the recent Conference served to bring 
out sharp conflicts, based upon practical considerations as well as political 
theory, between the governments of countries of immigration and those of 
countries of emigration, it is still believed by the writer that there is a possi- 
bility of reaching in the not distant future a more satisfactory accord upon this 
vexed question. In this regard the existing bilateral conventions between 
the United States and various states of Europe and America, as well as the 
Pan American Convention of 1906, might be considered as a possible model 
or basis of discussion.!° While the right of expatriation, as a political theory, 
was declared long ago by Cicero (Oratio pro Balbo), its development and 
recognition in actual practice has been a slow process, and the principle of 
the right of expatriation, which has been adhered to for some years by the 
United States, was denied in the early days of the Republic, not only by the 
courts and leading publicists, tncluding Kent and Story, but also by various 
Secretaries of State. For a discussion of this subject, special attention is 
called to the chapter entitled ‘‘The Doctrine of Expatriation”’ in Dr. John 
Bassett Moore’s ‘‘Principles of American Diplomacy.” The subject has 
nowhere been treated so thoroughly and fairly as in this article. The con- 
ception of the nature and effect of naturalization, maintained by the United 
States and several other states, that is, that it terminates the prior allegiance 
and causes a complete change in nationality, regardless of the consent of the 
state to which allegiance was formerly owed, is, comparatively speaking, a 
new conception. The old theory was that naturalization merely conferred a 
new nationality (or rather, a new citizenship) without terminating the origi- 
nal nationality, and this conception is hard to overcome, as shown by the 
discussion at the recent Conference. At the present time, the subject is in a 
state of some confusion. Thus, under the law of Italy, while Italian nation- 
ality is lost by the naturalization of an Italian in a foreign country, re- 
gardless of the consent of the Italian Government, the obligation to perform 
military service in Italy remains.“ The position and practice of Great 
Britain and the British Dominions in this matter is peculiar. While their 
laws provide for the loss of British nationality through naturalization 
abroad, regardless of their consent, it is understood that it is their practice, 
as a rule, to decline to grant naturalization to aliens who do not show that 

10For a collection of naturalization conventions and other agreements concerning 
nationality, see Flournoy and Hudson, op. cit., pp. 645 to 710. 

1 Attention is also called to an article by the writer, entitled ‘Naturalization and Ex- 
patriation,” in the Yale Law Journal, Vol. 31, pp. 702-848, and to the Report on the Sub- 
ject of Citizenship, Expatriation, and Protection Abroad, H. of R., Doc. No. 326, 59th 


Congress, 2d Session, Government Printing Office, 1906. 
2 Law of June 13, 1912, Article VIII. 
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they have obtained the consent of the states to which they owe allegiance to 
change their nationality. It is further understood that, when naturalization 
is granted to such aliens, the certificates of naturalization and passports 
issued to them bear notations to the effect that they do not entitle the bearer 
to the protection of the naturalizing state in the territory of the state to 
which allegiance was formerly owed." 

As indicated above, it is believed also that a more satisfactory provision 
for termination of dual or multiple nationality may be arrived at, without 
the surrender by states of any claims of a just and reasonable character. 
Aside from the question of giving proper consideration to the natural rights 
of men (regarding ‘‘right”’ as a moral, rather than a strictly legal concept), 
it is believed that states of emigration may reach the conclusion, from a 
practical standpoint, that an extreme and unbending assertion of their 
claims upon the allegiance and service of persons who have chosen in good 
faith to cast in their lot with other countries accomplishes little good, while 
it serves to stir up resentment on the part of the persons concerned and to 
raise controversies between states seriously interfering with normal inter- 
nationalintercourse. Itis hardly necessary to add that the problem of reach- 
ing satisfactory agreements concerning nationality will become easier to 
solve if and when the Kellogg-Briand Pact for the Renunciation of War be- 
comes fully effective and large standing armies are abolished. The principal 
reason why states are reluctant to grant freedom to their nationals to ex- 
patriate themselves lies in their fear of having their man-power depleted. 

The failure of the Conference at The Hague to accomplish all that was 
expected in the matter of codification has been attributed, and quite justly 
so, to two causes: first, the strong political bias of the delegates and their 
unwillingness to make any concessions, and second, the lack of sufficient 
time in which to cover such a wide field. Some delegates seemed to take it 
for granted that their states could not enter into any agreements which 
would serve to modify their own nationality laws, even with regard to mat- 
ters which did not involve important principles. Even if they were per- 
sonally convinced of the reasonableness of certain proposed agreements, 
they did not seem to feel that they had authority to approve them, even in 
atentative way. This raises the question whether, after all, reasonable con- 
cessions and agreements can be obtained better in conferences of this kind 
than by direct negotiation between the heads of foreign offices, who are neces- 
sarily possessed of greater authority than delegates to an international con- 
ference. This point is directly connected with the question of lack of time. 
Frequently, when delegations would have consulted their governments with 
regard to certain proposals, there was no time in which to do so. 


13 A thorough discussion of this intricate and baffling subject cannot be undertaken in 
this place. For the texts of the various laws, students of this subject are referred to 
Flournoy and Hudson, Nationality Laws, and particularly to the caption ‘‘ Naturalization” 
in the analytical index. 
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Towards the close of the Conference the lack of sufficient time in which to 
give adequate consideration to the various proposals concerning nationality 
became more and more apparent. While the Chairman and Vice Chairman of 
the Committee on Nationality showed great ability in carrying on the work in 
an orderly way, it was beyond the power of anyone to overcome the difficulty 
of lack of time. In a future conference on this subject there should either be 
no time limit set or there should be no attempt to cover a field defined in 
advance. It is beyond human ability to predict the length of time which 
will be required to cover a given field, especially in the case of a conference 
composed of representatives from all or nearly all of the countries of the 
world. It is far better to give adequate and unhurried consideration to a 
limited field than to attempt to hurry through a much wider field. Prob- 
ably, as has also been suggested, the solution of this problem will be found in 
a radically different method of procedure, according to which preliminary 
studies and recommendations might be made by a committee composed of 
experts from various countries, who would be free to carry on their work in 
an independent and scholarly way, without unnecessary political direction or 
responsibility. Of course, the proposals of such a body would be nothing 
more than recommendations, to be used as bases of discussion, for considera- 
tion first by the several governments and, finally, by the conference. Per- 
haps some such plan as this was envisaged in the ‘‘General Recommendations 
With a View to the Progressive Codification of International Law,’ adopted 
at the recent Conference, particularly in the provision that ‘‘an appropriate 
body might be given the task of drawing up, in the light of all the data 
furnished by legal science and actual practice, a draft convention upon each 
question selected for study.’”’** The value of codification conferences will 
depend largely upon the thoroughness with which the preliminary work is 
carried on. 

While international conferences, such as the recent Conference at The 
Hague, will, no doubt, play a considerable part in the development of in- 
ternational law, it is the belief of the writer that this development will con- 
tinue in the future, as in the past, to be carried on very largely by accords 
reached through direct negotiation between states, by decisions of courts and 
international tribunals, and, last but not least, by the persuasive force of the 
writings of scholars who devote patient and impartial study to the problems 
arising in the intercourse between states. 

While the writer has called attention to various shortcomings in the work 
of the recent Conference at The Hague concerning the subject of nationality, 
it is his belief that much of a practical character was accomplished. The 
discussions in the Committee served to bring out in sharp relief the position 
of the various states with regard to important problems. It is to be hoped 
that the Minutes of the Committee will be published, so that they may be 
available to students, as well as to those who may take part in a future con- 


1 Final Act, p. 18. Supplement to this Journat, p. 189. 
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ference on the same subject. Although the Convention on Certain Ques- 
tions Relating to the Conflict of Nationality Laws is believed by the writer 
to be defective in several respects, it contains some carefully considered and 
useful provisions, and it may well be taken as a starting point for the work of 
a future conference. The writer believes that the Protocol relating to Mili- 
tary Obligations in Certain Cases of Double Nationality, taken by itself, 
fully justifies the labor and expense incurred by the Conference on the sub- 
ject of nationality. 


THE CODIFICATION OF THE LAW OF TERRITORIAL WATERS 


By Jesse S. REEVES 
Professor of Political Science, University of Michigan 


Judged by its inability to agree upon a convention on territorial waters, as 
the substance of things hoped for, the Conference for the Codification of 
International Law was a failure. Good may come of the Conference. It 
may have been a necessary preliminary stage in a very long and difficult 
process. Nevertheless, the fact remains that its purpose was to agree upon a 
convention upon territorial waters and it failed of its purpose. Usually the 
cause of the ill-success of a conference is lack of preparation. This failure 
cannot be ascribed to lack of preparation. It is unnecessary to rehearse the 
antecedent steps. Several years had been devoted to preparation. Gov- 
ernments had agreed that the subject of territorial waters was suitable and 
ripe for codification. In addition to the work done by the Committee of 
Experts and by the Preparatory Committee, the governments had answered 
voluminous questionnaires and had made observations upon detailed sched- 
ules of points from which had been prepared the bases of discussion. All of 
this work had been completed and in print months before the Conference 
met. Apparently nothing was left undone by the agencies of the League of 
Nations in order that the various governments might have ample opportunity 
for examination and study of the questions involved. And, it may be added, 
the observations of the governments were for the most part responsive and 
illuminating. 

The failure cannot be ascribed to lack of efficiency in technical arrange- 
ments and preparation, notwithstanding the increased burden put upon the 
Secretariat by the holding of a conference under the auspices of the League 
elsewhere than at Geneva. The administrative processes of the Conference 
as a whole, and of the Commission on Territorial Waters in particular, func- 
tioned perfectly. The Commission on Territorial Waters owed much to the 
experienced skill of M. Abrahams of the Secretariat of the League. Themem- 
bers of this Commission, as also those of the other two commissions, never 
failed to be provided early every morning with the complete mimeographed 
record in French and in English of the previous day’s proceedings. 

No one would assume as a cause of the failure the incapacity of the dele- 
gates. Yet it must be confessed that the membership of the Commission 
included fewer recognized authorities in international law than had been 
anticipated, and some delegations were conspicuously lacking in this respect. 
Yet the list of delegates, which contained the names of Gidel, Schiicking, 
Raestad, Rolin, Spiropolous, Erich, Magalhaes, and Salvioli (without preju- 
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dice to others not named), shows the extent to which several countries recog- 
nized the value of delegates with unquestioned technical background and 
reputation. Nor indeed can one impute unwillingness to agree, or rather sug- 
gest that there existed a hope of ill-success as a cause. It may fairly be 
assumed that the response of each government favorable to the codification of 
the law of territorial waters, together with the acceptance of an invitation to 
participate in the Conference, indicated a sincere desire to reach an agreement. 

One turns to the chairmanship of the Commission and properly inquires 
as to what extent failure may have been due to inadequacy of leadership. 
The Commission on Territorial Waters was extremely fortunate in its Presi- 
dent. Dr. Géppert presided with skill, tact, and courtesy. His fairness of 
disposition accompanied by great charm of manner was so infectious an ex- 
ample to his colleagues that during the month of deliberations, during which 
debate proceeded at times with much earnestness and warmth, not once was 
there an expression used calculated to wound. Thanks largely to its Presi- 
dent, an admirable temper prevailed throughout. The efficient rapporteur, 
M. Francois, came to his work with the valuable experience of membership 
upon the Preparatory Committee. 

To what then may be ascribed the failure on territorial waters? First 
and foremost was the difficulty of the subject. It may be said that the topics 
which are easiest upon which to make comprehensive agreements are those 
which are relatively unimportant, but obviously there is no great urge to 
spend time and effort in codifying an insignificant topic. Surely few mat- 
ters in international law are more important than territorial waters. Few 
present more clearly so many opportunities for the examination of conflicting 
claims set forth by states to exercise jurisdiction. It may fairly be assumed 
that few topics present a larger factor of common intrinsic interest. But 
the responses of the governments had shown how far apart the responding 
states were. With scarcely an exception, each of the states represented 
upon the Commission had a double common interest in freedom of navigation 
of the high seas and in the maintenance of its authority over the adjacent 
littoral waters. Yet no two states faced the seas with the same outlook. 
The fundamental differences among states vis d vis the seas are geographical, 
and as Napoleon said, ‘‘ La politique des états est dans leur géographie.”’ The 
truth of this must have been apparent to anyone who had taken the trouble 
to read the responses and observations of the various governments. Never- 
theless, those responses contained enough of common conceptions relative to 
the status of territorial waters as to give a fair amount of hope for ultimate 
agreement. The bases of discussion as drafted by the Preparatory Com- 
mittee,! now viewed in retrospect, covered too wide a range and in some 
respects set forth propositions with reference to which the governmental 


1 Printed in Supplement to this Journat, Vol. XXIV (January, 1930, pp. 25-46). The 
official text of the bases of discussion with the responses of the governments is contained in 
League of Nations Document C. 74. M. 39. 1929. V, Vol. II. 
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responses showed little possibility of agreement. There might have been 
an exclusion of those matters so indicated. Ina way disagreement was in- 
vited by the presentation of bases of discussion not founded upon prior sub- 
stantial agreement. The width of territorial waters best illustrates this. 
No one could possibly have imagined agreement upon this subject considering 
the responses, and yet the bases of discussion set forth the width as three miles. 
Another basis of discussion, however, weakened the statement of the general 
proposition, for while the general rule of three miles was indicated, the sug- 
gestion followed that certain enumerated countries might be recognized as 
entitled to a greater width. So presented, the subject of the width of ter- 
ritorial waters hung over the Commission from first to last. Attempts to 
compromise fundamental differences on this important question were un- 
availing. And here probably more than elsewhere are the patent reasons for 
the failure to agree upon a convention on territorial waters. This failure 
may be ascribed in the second place to what is believed to have been an 
erroneous view of the work and aim of the Commission. Following the in- 
structions to the Conference, the Commission did not undertake to agree 
upon statements of existing international law, and so to limit itself, but it 
proceeded into the field of international law-making. Much might be said 
as to the lack of suitability of an international conference because of its 
technique to formulate and adopt international legislation. Once the door 
is opened to the consideration of international law as it ought to be, the 
claims of international law as it is fall into the second rank. Divergences as 
to the former make more, and not less, the difficulties of agreement upon 
the latter. States are apt to desire to equate their policy into terms of in- 
ternational law as it ought to be. 

Nothing in these days is absolute, but relative. The failure was not ab- 
solute, but relative. If there was a shipwreck, there was also valuable sal- 
vage. There were substantial results. The Commission adopted a report 
to which, as an annex, there is a draft on the status of the territorial sea? 
which, it is to be hoped, may serve either as a draft convention or as the start- 
ing point for a future conference on the same subject. This draft is the rela- 
tively meager tangible evidence of partial success. The Commission’s at- 
titude toward its own work is modest enough. The draft stands merely as 
an annex to a report, and is referred to as at the most a possible basis for a 
future conference for the codification of the law of territorial waters. At- 
tached to the report, in addition to the draft, are the report of Subcommittee 
II (geographical and technical matters), a report of the discussion on the width 
of the territorial sea, and a resolution as to the continuation of the work of 
codification. 

The Commission on Territorial Waters was organized around the bases of 
discussion as provided by the Preparatory Committee. Those bases which 
were more peculiarly juridical in character (Nos. I, II, V, and XIX to XXVI 


The report and annexes are reproduced in the Supplement to this JouRNAL. 
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inclusive) were referred to the first subcommittee, under the chairmanship of 
M. Magalhaes (Portugal); those less juridical in content, which involved 
questions of delimitation and measurement of territorial waters, were con- 
fided to the second subcommittee, presided over by Dr. Géppert (Germany). 
Within Subcommittee II was a special committee of technical experts, under 
the chairmanship of Admiral Surie (Netherlands), for the special considera- 
tion of technical geographical problems (e.g., the definition of a bay, of an 
island, and of an archipelago). It was recognized that certain bases of dis- 
cussion involved political as well as legal consideration. Such were the 
questions of the width of territorial waters (Basis III) with exceptions in 
favor of certain enumerated states (BasisIV). To these were added the bases 
having to do with the exercise of criminal jurisdiction over foreign vessels in 
port (Bases XX VII and XXVIII). These matters were retained for the 
consideration of the Commission asa whole. As the work progressed, the 
range of effort by each committee was narrowed. The Commission changed 
the subject of general deliberations from territorial waters to that of ter- 
ritorial sea. There was consequently an elimination of all of those bases 
concerned with inland waters as distinguished from the waters of the mar- 
ginal or territorial sea in a strict sense. All of these were matters to which 
much attention had been given by the Preparatory Committee. 
Subcommittee I and the full Commission adopted as a starting point for 
the legal status of the territorial sea the doctrine proposed by the Preparatory 
Committee, namely, that the littoral state exercises sovereignty over the 
marginal sea. Discussion over this theoretical foundation consumed con- 
siderable time, as it is always apt todo. The discussion indicated a decided 
unwillingness to set forth this sovereignty in other than relative terms. As 
finally drafted, the principle was laid down as follows: ‘‘Sovereignty over this 
belt [of the territorial sea] is exercised subject to the conditions prescribed 
by the present Convention and the other rules of international law.’”’ The 
words in italics indicate that the draft did not include or enumerate all of the 
limitations which might exist upon the sovereign exercise of power by the 
littoral state, and suggest at least the possibility of additional limitations. 
Such a draft can hardly be described as satisfactory. But it seems to em- 
phasize the reluctance which the Commission had to recognize sovereignty 
over the territorial sea in any absolute or unqualified sense. This relative 
sovereignty over the territorial sea becomes more apparent by the recital 
of Article II of the draft, which included within the state’s territory the 
air-space above the territorial sea as well as the subsoil and the soil below it, 
without prejudice as to the states’ sovereignty in these appurtenant areas. 
There was, therefore, no decided victory for the proponents of the sovereignty 
idea. The word “‘sovereignty”’ was used, to be sure, but with little more in 
the way of content than would have been involved by the use of the word 
“authority,” or even of the word “‘jurisdiction.’’ So far from indicating the 
victory of any juristic theory, it may be said in effect that sovereignty was 
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used only for want of a better term. Juridically it was most significant in 
that it served as a means of distinction from the measure of jurisdiction to 
be exercised by the littoral state over the proposed contiguous zone (Basis V). 

Taking the draft on the legal status of the territorial sea as the definite 
and tangible result of the discussions upon territorial waters, it may not be 
amiss to compare the first three articles of this draft with the corresponding 


bases of discussion. 
Bases of Discussion 


I. A state possesses sovereignty 
over a belt of sea round its coasts; 
this belt constitutes its territorial 
waters. 


II. The sovereignty of the coastal 
state extends to the air above its 
territorial waters, to the bed of the 
sea covered by those waters and to the 
subsoil. 


Conference Draft 


I. The territory of a state in- 
cludes a belt of sea described in this 
Convention as the territorial sea. 

Sovereignty over this belt is exer- 
cised subject to the conditions pre- 
scribed by the present Convention and 
the other rules of international law. 


II. The territory of a coastal 
state includes also the air space 
above the territorial sea, as well as 
the bed of the sea, and the subsoil. 
Nothing in the present Convention 
prejudices any conventions or other 
rules of international law relating 
to the exercise of sovereignty in 
these domains. 


The Conference draft here retains the general principle of Basis II but 


clearly indicates a wider range of plenary jurisdiction over the air appurte- 
nant and the subsoil. The influence of the Air Navigation Convention was 


apparent. The Commission sought to leave the authority of the littoral 
state over the bed of the territorial sea and its subsoil without limitation. 


Bases of Discussion 


III. The breadth of the territorial 
waters under the sovereignty of the 
coastal state is three nautical miles. 


IV. Nevertheless, the breadth of 
the territorial waters under the sov- 
ereignty of the coastal state shall, in 
the case of the states enumerated 
below, be fixed as follows: 

V. On the high seas adjacent to 
its territorial waters, the coastal 
state may exercise the control neces- 
sary to prevent, within its territory 
or territorial waters, the infringe- 
ment of its customs or sanitary 
regulations or interference with its 
security by foreign ships. Such 
control may not be exercised more 
than twelve miles from the coast. 


Conference Draft — 
No agreement. 


No agreement. 


No agreement. 
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In its observation upon Basis III, the Preparatory Committee, having 
before it the various replies of governments, admitted that the question of 
breadth was not solely one of law. It was for this reason that it reeommended 
an additional basis, No. IV, giving a wider extent to certain states to be 
enumerated by agreement. It is true that the Preparatory Committee 
was faced with an enormously difficult problem. What, in fact, is the exist- 
ing law as to the width of territorial waters? Certainly there is a rule of 
international law as to its minimum, but one can hardly find a recognized 
universal rule as to its maximum. For more than one hundred years no 
one seems to have controverted this statement: ‘‘The coastal state has 
authority (jurisdiction, sovereignty) over a belt at least three miles in width, 
measured from low-water mark.” So to state the legal rule would, however, 
have opened the door to claims, either historic, or based on security, or 
otherwise, to other states, a position bound to be challenged by those states 
which claim for themselves a maximum width of three miles and assert that 
three miles is a rule of law, both as to minimum and maximum of width. 
The Preparatory Committee had asked a categorical question on this subject: 

Whatever be the existing law, is it considered possible and desirable 
to embody in a convention an agreement upon one of the following 


alternatives: 
(1) A uniform breadth for territorial waters would he fixed for all 


States and for ail purposes; 
(2) A uniform breadth for territorial waters would be fixed for all 


purposes but the breadth might be different for different states on the 
ground of special circumstances; 

(3) The territorial waters in which the state exercises sovereignty 
would be delimited, but beyond such limits, within an area to be 
determined, the state would be entitled to exercise such special rights 
as might be specified? * 


Many of the states represented at The Hague had not responded to this 
question. A categorical affirmative to the proposition that there should be 
a uniform width for all states and for all purposes had been expressed by a 
few states only: Great Britain (with South Africa, Australia, India, and New 
Zealand), Italy, Japan, the Netherlands, and Poland. Giving a categorical 
“no”? were Belgium, Norway, and Sweden. Those countries whose answers 
were doubtful, indecisive, or not responsive, were Germany, Estonia, France, 
Finland, Portugal, and the United States. The only countries whose replies 
indicated that there should be a uniform rule and that a three mile maximum 
for all purposes were Great Britain with the Dominions and Japan, for Italy 
favored “six miles and special rights for a further six miles.’’ The answers 
of the Netherlands and Poland involved some variation from an absolute 
three milemaximum. Considering these answers, it is apparent how slender 
the foundation was for any agreement upon a three mile maximum for all 
purposes. 


* League of Nations Document, C. 74. M. 39. 1929. V, Vol. II, p. 22. 


492 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In order to furnish a way out, the Preparatory Committee submitted 
Basis IV, which allowed a greater width to certain enumerated states to be 
agreed upon, and Basis V, recognizing a doctrine of a zone of jurisdiction 
contiguous to the territorial sea. Bases III, 1V, and V are those upon which 
the Commission broke. Basis V (contiguous zone) went to Committee I. 
Bases III and IV, as to uniform width and excepted states, were considered 
by the full Commission. Not, however, immediately upon adoption of 
Articles land II. There was full recognition of the difficulty of any agree- 
ment upon these bases and the plan was to secure agreements upon later 
bases, deferring the discussion as to the width of the marginal sea and the 
principle of the contiguous zone until such agreements had been reached. 
No doubt this was the only practicable plan if these three bases were to be 
considered at all. It is doubtful if further agreements would have been 
reached if the commission had first reached an impasse upon these bases, 
as it seemed bound to do. - Not until after nearly three weeks of work were 
Bases III, IV, and Vtakenup. The discussion on the subject of the breadth 
of the marginal sea was undoubtedly the most interesting of any during the 
course of the Commission’s sessions. A direct vote on the question was 
avoided, but each country represented was permitted to set forth its views, 
with some rather surprising results. None of the Latin-American states 
had answered the question, earlier discussed, propounded by the Preparatory 
Committee. As the positions of the various governments represented upon 
the Commission were announced, it appeared that all of the Latin-American 
states there represented, with the exception of Chile, expressed themselves 
in favor of a width of six miles. As the discussion developed, views were 
set forth which might have served as answers to the question of the Prepara- 
tory Committee. What should be the limit of the territorial sea? These 
countries answered three miles: South Africa, Germany, The United States, 
Belgium, Chile, Great Britain, Australia, Canada, China, Egypt, Estonia, 
France, Greece, India, the Irish Free State, Japan, the Netherlands, and Po- 
land, to which Finland and Denmark may be added, a total of twenty. 
Denmark agreed to Basis III in principle, but declined to give a definite 
decision. Finland preferred four miles, but was willing to join in an agree- 
ment as to three miles with the recognition of an adjacent zone. The fol- 
lowing countries declared for a six-mile width: Brazil, Colombia, Cuba, 
Spain, Italy, Latvia, Persia, Portugal, Roumania, Turkey, Uruguay, Yugo- 
slavia, twelve. Norway, Sweden, and Iceland claimed, each for itself, four 
miles without, however, proposing that this or any other limit be adopted 
for all countries. Czechoslovakia, having no coast line, abstained, while 
the Soviet Union expressed itself in favor of a maximum freedom of naviga- 
tion without advocating any general rule as to width. 

The positions of those countries which favored a three-mile limit was 
complicated by the problem of the contiguous zone. Of the twenty coun- 
tries which ranged themselves as in favor of the three-mile limit of sovereignty, 
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a considerable group did so upon condition that a contiguous zone of some 
kind should be recognized. These were Germany, Belgium, Chile, Egypt, 
Estonia, Finland, France, and Poland, eight. Of the countries which fa- 
vored a three-mile limit and expressed opposition to any contiguous zone 
were Great Britain (with Australia, South Africa, Canada, India, and the Irish 
Free State) and Japan. Greece found no contiguous zone necessary but might 
accept one. The United States and China made no expression as to a con- 
tiguous zone in principle. The Netherlands reserved the question. 
Summing up the position of what may be called the three-mile-limit 
countries, only the British Commonwealth of Nations and Japan were squarely 
in favor without a contiguous zone; while eight among them, including 
Germany and France, were in favor but only with a contiguous zone added; 
while three, including the United States, were noncommittal. What effect 
may these differences have upon the proposition that in international law 
the maximum breadth of the marginal sea is three nautical miles? Cer- 
tainly the proposition is by no means strengthened nor is this conclusion 
modified when one analyzes the positions of the twelve countries which op- 
posed the three-mile limit. Three of these were for a six-mile limit without 
reference to a contiguous zone. Italy, Brazil, and Colombia. Chile likewise 
was for a six-mile limit if a three-mile width plus a contiguous zone was not 
accepted. Favoring a six-mile limit but reserving the question of a con- 
tiguous zone were Roumania, Uruguay, and Yugoslavia. In favor of a six- 
mile limit plus an adjacent zone were Cuba,‘ Spain, Latvia, Persia, Portugal, 
and Turkey. It is unnecessary to dwell upon the varying extents of coast 
line and the relative importance of the merchant marine of these countries 
which showed such different points of view. It may be that the delegations 
of some countries, in urging a six-mile limit, insufficiently realized the ad- 
ditional burden of duty which such an extent of jurisdiction would entail 
upon the littoral state, not only in time of peace but most certainly in time of 
war. Nevertheless, there was much insistence on the part of many of the 
necessity of a broader width for the conservation of fisheries inuring to the 
benefit of the littoral state, a position with which the absolute ‘“‘three- 
milers’’ expressed considerable sympathy. The recognition of the three- 


‘This notwithstanding the treaty between Cuba and the United States of March 
4, 1926, Article I of which is as follows: ‘‘The High Contracting Parties declare that it is 
their firm intention to uphold the principle that three marine miles extending from the coast 
line outwards and measured from low-water mark constitute the proper limits of territorial 
waters.”” The same provision appears in the treaties with Great Britain (U.S. Treaty Se- 
ries 685), Germany (U. 8. Treaty Series 694), Japan (U.S. Treaty Series 807), the Netherlands 
(U.S. Treaty Series 712), and Panama (U.S. Treaty Series 707). Cy. Article I of the treaties 
with France (U.S. Treaty Series 755), “The High Contracting Parties respectively retain their 
rights and claims, without prejudice by reason of this agreement, with respect to the extent 
of their territorial jurisdiction,” and with the following: Spain (U.S. Treaty Series 749), Italy 
(U.S. Treaty Series 702), Sweden (U.S. Treaty Series 698), Norway (U.S. Treaty Series 689), 
Denmark (U. 8. Treaty Series 693), and Belgium (U. S. Treaty Series 759). 
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mile limit involves a maximum of freedom of navigation on the high seas and 
the Commission was reminded of this by Sir Maurice Gwyer of the British 
delegation, stating that the limit of three miles was recognized “and adopted 
by maritime nations which possess nearly 80% of the effective tonnage of 
the world.” No doubt a statement of the percentage of the coast line pos- 
sessed by these same countries would be equally impressive. 

Failure to agree upon the width of the territorial sea (Basis III) elimi- 
nated Basis IV, which proposed specific exceptions for enumerated states 
and in effect made any agreement upon a contiguous zone (Basis V) quite 
impossible. The discussion over this latter subject, however, was important 
and illuminating. The states which did not express a desire for a con- 
tiguous zone for one purpose or another formed a small minority. The 
purposes for which a zone should be recognized, and the measure of juris- 
diction over such a zone to be exercised by the littoral state, involved great 
divergences. Enforcement of customs legislation, supervision and even 
control over fisheries, and security to the littoral state were the main foun- 
dations for the theory of the contiguous zone, insistence upon one or another 
depending upon the policy or point of view of particular states. Great 
Britain was opposed to any general recognition of a contiguous zone. Any 
extension of the jurisdiction by the littoral state beyond the three-mile limit 
should be, in the opinion of the British delegation, by means of bilateral 
treaties, following the precedent of the treaty with the United States of 
January 23, 1924. France, having favored the adoption of a three-mile 
limit contingent upon the recognition of a contiguous zone, insisted upon the 
extended area primarily for purposes of security, even to the extent of con- 
trolling the air over the contiguous zone. To recognize an additional zone 
encroaching upon the high seas in order to give greater security to the lit- 
toral state would have had the effect, according to the opponents to such a 
principle, of practically extending the territorial sea to a new and wider limit. 
Under a theory of relative or qualified sovereignty over the territorial sea 
and under a theory of a contiguous zone, the extent of jurisdiction over which 
to be determined by the claims of the littoral state to security, there would be 
little if any practical distinction from the point of view of freedom of naviga- 
tion between the measure of authority exercisable over the marginal sea, 
strictly so called, and that exercisable over the contiguous zone. The prac- 
tical effect in the judgment of many would be to extend the territorial sea 
as far as the most zealous advocates of a wider belt were contending for. — 

Upon the two subjects, therefore, the width of the territorial sea and the 
contiguous zone, certainly the most important of all the topics contained 
in the bases of discussion, there was complete absence of agreement. In 
each were involved varying and ever-contrary national policies. One would 
be bold to predict that another conference called for the same purpose would 
be any more likely to agree upon these two highly controversial topics than 
did the conference at The Hague. There these matters received full, frank, 
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and fair consideration. The outcome, if not an agreement to disagree, 
was at least a well-tempered understanding that agreement seemed im- 
possible. 

Would the failure to agree upon these two fundamental questions preclude 
any agreement whatever upon the status of the territorial sea? Undoubtedly 
the majority felt so when it adopted the suggestion of Mr. Miller, the chairman 
of the delegation of the United States. This was in effect that as further 
attempts at a treaty appeared to be unavailing, the work of the Commission 
should be embraced in a report with appropriate annexes. The suggestion was 
adopted, but with evident reluctance. The Commission abandoned the idea 
of a convention not only because it conceived that agreements upon the width 
of the marginal sea and upon the principle of a contiguous zone were con- 
ditions precedent to any convention upon the subject, but for the further 
reason that the conclusions of the Commission already adopted, looking 
toward a convention, involved compromises based upon an assumed pos- 
sibility of agreement upon these two fundamental questions. This at least 
was the point of view expressed by M. Giannini, chairman of the Italian 
delegation. It would be difficult to gainsay the judgment of the majority, 
but the keen disappointment of many in the failure to make a treaty was 
apparent. In their minds the matters upon which agreement had been 
reached did not seriously involve compromises based upon the two fundamen- 
tal questions. There was a strong feeling, not, however, sufficiently potent 
to carry the Commission, that a restricted convention should be made, leav- 
ing the two fundamental questions in abeyance and without prejudice. 
Some even were of the opinion that such a limited convention, if agreed upon, 
would tend to make it more likely that a future conference might agree upon 
the two fundamental questions, agreement upon which was at the time ad- 
mittedly hopeless. In other words, there were those who believed that a 
convention setting forth the status of territorial waters might lead to a later 
agreement upon the width of the same. If one considers the content of 
Annex I, entitled “The Legal Status of the Territorial Sea,’”’ one may fairly 
admit the contention that it is sufficiently self-contained to have been sub- 
mitted for signature asa convention. This admission, of course, will depend 
upon the very basic criterion as to whether any convention on territorial 
waters is desirable. If one did not whole-heartedly desire a convention on 
this subject, obviously little effort would be exerted in order to adopt this 
limited draft as such. Those who were not eager for a convention might very 
plausibly assign the failure to agree upon width and contiguous zone as the 
reason for failure of any conventional agreement. There were some who felt, 
without, of course, officially expressing the thought, that had there been in 
all quarters a real desire for any treaty on the subject, the draft might have 
been adopted as a limited convention. 

Bases I, II, III, IV, and V being thus disposed of either by the Subcom- 
mittee I or by the full Commission, the other Bases, Nos. XIX to X XVI, 
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referred to the first subcommittee, are to be considered. These, recognized 
as primarily juridical in character, had a certain unity, for they embraced 
those matters which involved potential clashes of authority between the 
littoral state as sovereign over its territorial waters and the state whose 
ships might be within those areas. These bases had to do with sojourn in, 
or passage (innocent or otherwise) through the territorial sea of foreign ships, 
the criminal and civil jurisdiction of the littoral state over foreign ships 
therein, and hot pursuit. 

It would seem that the law as to all of these matters exists, postulating 
the existence of the territorial sea, whatever might be the width of such a 
sea, or whether or not any contiguous zone is to be recognized. This is the 
situation as it exists in fact. The legal status of the territorial sea does not 
actually depend upon any universal or cast-iron agreement, or unanimous 
expression, as to its width, and the modern practices of states certainly rest 
upon this idea. Subcommittee I reached agreement upon these matters 
and their conclusions were substantially concurred in by the full Commission. 
Had these conclusions been carried a stage further and been embodied in a 
convention confessedly restricted in scope, a concrete result of no slight 
significance could have been offered to the world. Rules relating to passage 
in the territorial sea were formulated upon the basis of a maximum of free- 
dom of navigation adjusted to the safety and security of the littoral state. 
The distinction between public and private vessels followed substantially 
the phraseology of Article III of the Brussels Draft Convention of 1926, 
concerning the immunities of state-owned ships. The passage of foreign 
warships through the territorial sea was not recognized as a right but “‘as a 
general rule a coastal state will not forbid’’ such passage. The general doc- 
trine of hot pursuit was recognized and formulated without serious difficulty. 
The particular question as to when such pursuit is begun involved much dis- 
cussion. As ultimately adopted, it may be criticized as involving burdens 
upon the littoral state beyond those recognized by the present practices of 
states. ‘‘The pursuit shall only be deemed to have begun when the pursuing 
vessel has satisfied itself by bearings, sextant angles, or other like means, 
that the pursued vessel or one of its boats is within the limits of the territorial 
sea, and has begun the pursuit by giving the signal to stop. The order to 
stop shall be given at a distance which enables it to be seen or heard by the 
other vessel.’”’ Hence, an order to stop communicated to the offending ves- 
sel by radio is not sufficient notice. 

The draft as a whole is worthy of serious consideration. It was based 


upon extensive preparation, adequate discussion, and careful drafting. In 


general it is not an attempt at international legislation. It undertakes 
generally to set forth international law as it is. Its foundation is the rea- 
soned and reasonable practices of modern international intercourse and it 
was agreed upon by the full Commission. It becomes, therefore, notwith- 
standing the fact that it is a draft only, a very important document in the 
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history of international law and a landmark in the long process of codifica- 
tion now begun. Relative failure connotes partial success. 

To Subcommittee II were referred Bases VI to XVIII inclusive. Some 
of these involved quite technical geographical problems and were in turn 
referred to the special technical subcommittee. The work of Subcommittee 
II was concerned with the method of determining the line of the territorial 
sea, whatever its breadth might be, the nature of bays, islands, archipela- 
goes, and straits, and methods of determining the waters thereof. The 
conclusions of Subcommittee II are contained in Annex III to the Com- 
mission’s report. The doctrine that whatever be its width the territorial 
sea is to be measured following the sinuosities of the coast line found general | 
acquiescence, although there was some resurgence of the headlands doctrine. 
The question as to what is 4 bay gave rise to long discussion. It was ad- 
mitted that in case of a bay the belt of territorial waters is to be measured 
from a straight line across the entrance ten miles or less in length. But 
when is a body of water to be called a bay? A method of determining this 
question was propounded by Mr. Boggs, geographer to the Department of 
State and one of the technical advisers to the delegation of the United States. 
It was proposed by this delegation and apparently adopted by the subcom- 
mittee. Afterwards an alternative method formulated by the French 
technical advisers was proposed by the French delegation. Both proposals 
are appended to the report. Neither method is simple and both fix stand- 
ards which may be deemed somewhat arbitrary. Each undertakes to fix a 
ratio between the width of entrance to the so-called bay and the area of 
waters lying inland from the line across the entrance, such a ratio setting 
up the criterion of a bay. As to what constitutes an island, the subcom- 
mittee eventually agreed ‘that it was an area of land surrounded by water 
and permanently above high water mark.’’ Some might say that any school 
boy would have said as much, but extensions of claims to jurisdiction over 
waters appurtenant to land submerged at some stage of the tide are not un- 
known. ‘There is to be found in the responses of governments upon which the 
bases of discussion were framed the following Roumanian opinion: “By 
an island should be understood a land surface, rocky or otherwise, covered 
or not covered with water, connected or unconnected with the continent, 
over which it is impossible to navigate.”’® Discussion upon some of these 
technical questions tended to lead to absurdities, which while amusing 
enough were none the less perplexing. A group of islands is taken to mean 
two or more islands in relative contiguity, but when does a group become an 
archipelago? It would seem that the subcommittee was inclined to think 
that the two were to be taken as synonymous, although in the ways of life 
one would hardly call a group of two islands an archipelago. While it was 
admitted that “every island has its own territorial sea’’ no agreement was 
reached as to a method of determining the nature of the waters in and 


5 League of Nations Document, C. 74. M. 39. 1929. V, Vol. II, p. 53. 
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around a group of islands or archipelago. As to straits, no definition was 
attempted. Here, however, a method of determining the legal status of 
the appurtenant waters was arrived at. Viewed as a whole, the results of 
Subcommittee II are not particularly impressive. The topics considered 
are admittedly of great importance. The problems raised, however, in- 
volved questions of fact upon which purely juristic conclusions, taking the 
form of generalized statements, are practically impossible. One would have 
to enter into centuries-old antinomies of nominalism and realism to uncover 
all of the difficulties of conception and definition involved in such matters 
as these. It would seem to be enough for all practical purposes to say that 
where there is a dispute between countries, whether or not a certain area is 
a bay is a mixed question of law and fact, a fact of varying content. One can- 
not say that the idea “bay” is a legal conclusion to be drawn from a deter- 
minable set of factual coincidences. To undertake to define objects of the 
physical world, especially those of common experience, in terms of law is 
apt to be somewhat ridiculous. A pint may be a legal pint, but law cannot 
make a pint cup hold two pints any more than a state legislature may ease 
the tired brain of a surveyor by making 7=3, or a conference legally fix fac- 
tual parity of naval power. Law cannot say what a bay is, or an archipelago, 
or a strait, or a mountain, or indeed a mole-hill. The business of law is to 
decide, given a bay, however the fact of the bay may be determined, what 
are the legal consequences of the bay. A group of experts undertaking to 
fix by a general rule for all time what is a bay or a strait would no doubt have 
value for the science of geography. Their conclusions might be arrived at 
inductively by an examination of all known instances of a configuration of 
land which either had been called or regarded as a bay, or by the setting up 
of some standard by which configurations might be entitled to be called bays. 
Kither method might produce results which thereafter contending states 
could vouch in aid of their respective claims, or which international courts 
might use for the purpose of determining facts. ‘To endeavor to clothe geo- 
graphical definitions with scientific exactitude and to impute to them legal 
validity is the way of hindrance and not of aid to “the progressive codifi- 
cation of international law.” 

The codification of international law is a process and like other processes 
it must go forward by means of trial and error. The technique of world 
conferences may not furnish the best method of codification. Certainly 
the international conference is not an ideal instrument of law-making. 
Two experiments in codification have been made; the one under the auspices 
of the Pan-American Conferences, the other under those of the League of 
Nations. Both have shown the necessity of long and careful preparation 
by a small group of experts, and of equally careful study and preparation 
on the part of the governments in advance of the conferences. They have 
shown that legal problems involving questions of policy are difficult of com- 
promise, that compromises are rarely endorsed with enthusiasm, and that 
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finally the greatest prospects of success lie in a rigorous determination to 
agree as to what international law is. It would seem that the best basis for 
the work of a conference on codification is a draft project prepared by a 
small group of experts undertaking to set forth the rules of international law 
as they are and nothing more. The annex to the report of the Commission 
on territorial waters will be of permanent value to the extent that world 
opinion accepts it as a substantially accurate statement of the law as it is. 

What of the future? The Commission requested the Council of the League 
that its report and annexes be transmitted to the various governments, that 
the various governments be invited to continue their study of the questions 
involved, and finally that the Council of the League of Nations be asked to 
convene, as soon as it deems opportune, a new conference either for the con- 
clusion of a general convention on all questions connected with the terri- 
torial sea, or even—if that course should seem desirable—of a convention 
limited to the points dealt with in the draft. What the reactions of the 
Council to these requests will be, and what the attitudes of the various 
governments having before them the record of the recent conference, it is 
obviously impossible to foretell. The process of codification, if it is to con- 
tinue and to be fruitful of positive results, will require not merely the en- 
thusiastic support of the few, but the conviction of many governments, 
buttressed by substantial public opinion, that the authoritative statement 
of international law is a necessary element in the permanent organization 
of the world for peace. Certainly one important topic of that statement 
is the law of territorial waters. 


RESPONSIBILITY OF STATES FOR DAMAGES CAUSED IN THEIR 
TERRITORY TO THE PERSON OR PROPERTY OF FOREIGNERS 


THE HAGUE CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL LAW 


By Green H. Hackwortu 
Delegate of the United States! 


From time to time since the middle of the nineteenth century various 
efforts have been made to codify international law. Most of these have 
dealt with administrative and international private law (the conflict of laws) 
and more particularly with the laws of war and neutrality. Some of these 
efforts, particularly those of jurists of the Western Hemisphere, have in- 
cluded in their scope the whole field of public and private international law. 
It was, however, left for the League of Nations to launch upon a world-wide 
effort to place in code form those rules which are regarded as the body of law 
on three important subjects of public international law. These efforts 
culminated in the Codification Conference held at The Hague from March 
13 to April 12, inclusive, 1930. The three subjects before that Conference 
were Nationality, Territorial Waters, and Responsibility of States for Dam- 
age Caused in Their Territory to the Person or Property of Foreigners. 

To the international lawyer the third of these subjects, the Responsibility 
of States for Damage Caused in Their Territory to the Person or Property of 
Foreigners, involves principles that underlie the whole fabric of public in- 
ternational law. There is perhaps no subject of international law so con- 
stantly and so actively before the nations, nor one which so vitally affects 
them, as that of Responsibility of States. It is a subject, moreover, which is 
increasing in importance with the development of international trade and 
commerce and of the facilities for international travel. It was no small 
undertaking, therefore, for the representatives of forty-seven states to en- 
deavor to secure in the short period of less than a month, unanimity in a field 
of law so basic, and so difficult as the one presented to the Third Committee, 
called the Committee on Responsibility of States. 

The Committee was under the able leadership of Mr. Jules Basdevant of 
France as Chairman, Mr. A. Diaz de Villar of Cuba, Vice Chairman, and 
Mr. Charles de Visscher of Belgium, Rapporteur. It also had the assistance 
of a drafting committee and three subcommittees to which many of the 
difficult questions were referred for consideration and recommendations. 
The United States was represented on the Committee by the author of this 
article, assisted by Professor Edwin M. Borchard of the Yale Law School. 

It was decided at the afternoon session of the Conference on March 14 that 
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the Third Committee should convene daily at 3.00 p. m. at the Peace Palace. 
It was also announced at this session that the delegations should submit to 
the respective committees as soon as possible any new proposals or amend- 
ments to the Bases of Discussion submitted by the Preparatory Committee 
of the League of Nations. The Committee on Responsibility of States began 
its deliberations on the Bases of Discussion, on Monday, March 17. At 
this meeting the American Delegation submitted a regrouping and revision of 
seven of the thirty Bases of Discussion, and subsequently, on March 19, it 
submitted a regrouping and revision of the additional Bases. The purpose of 
the suggested regrouping was to simplify and clarify the Bases set forth by 
the League of Nations by bringing together subjects of a similar nature, and 
to eliminate considerable repetition. In some cases the meaning of the 
Bases was changed and in others part or all of the text was eliminated. 
The total number of Bases was reduced from thirty to fifteen. A number of 
other delegations made similar proposals. 

It may be useful to have in mind before proceeding to a more detailed con- 
sideration of the deliberations of the Committee, the fact that ten articles of 
a proposed convention were, after much discussion and labor, passed by the 
Committee preliminarily, but, for reasons which will later be made to appear, 
were not finally adopted by a two-thirds vote in the Committee, as was 
required by the Rules of Procedure approved by the Conference. These 
articles and the Bages from which they were evolved will be taken up in 
the order in which they were passed upon by the Committee. 

The first meeting of the Committee, March 17, was devoted largely to a 
general discussion of the broad subject of State Responsibility. After sev- 
eral delegates had spoken, the French delegate, Mr. Matter, addressed the 
Committee, stating, among other things, that some effort should be made to 
find a starting point and that in the document before the Committee (re- 
ferring to the Bases of Discussion prepared by the League of Nations) there 
was one principle on which all could agree, namely, that there were interna- 
tional obligations. He suggested that the Bases of Discussion were gov- 
erned by the principle that 


any failure to comply with the international obligations of a State, owing 
to the act of its organs, whether legislative, executive or judiciary, does 
involve the responsibility of that State. 


He expressed the view that the general discussion would be facilitated if 
agreement could be obtained upon that principle. The French proposal as 
it was submitted on the second day, after some revision, read: 


A State is responsible for any failure on the part of its organs to carry 
out the international obligations of the State which causes damage to 
the person or property of a foreigner on the territory of the State. 


This provoked considerable discussion regarding the theory of State 
responsibility and the importance of defining it. Mr. Koukal, of Czecho- 
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slovakia, and Mr. Urrutia, of Colombia, felt that the French proposal was 
too general. We felt that the proposal did not go far enough, and suggested 
that there be added the statement that: ‘‘This imports a duty to make 
reparation to the State of the foreigner for the damage thus caused.” 

At the request of the Chairman, the suggestion was postponed for later 
consideration under another heading. 

The French proposal was finally unanimously adopted and became Article 
I of the proposed convention, which reads: 


ArticLE I. International responsibility is incurred by a State if 
there is any failure on the part of its organs to carry out the interna- 
tional obligations of the State which causes damage to the person or 
property of a foreigner on the territory of the State. 


Following the vote on the French proposal, the Chairman, Mr. Basdevant, 
announced that the Bases of Discussion prepared by the League (rearranged 
by the Secretariat) would first be considered in their order to determine 
whether they were acceptable in principle, after which the changes proposed 
by the different delegations would be taken up. 

Basis No. 2, which came first in the list of League Bases as rearranged, re- 
printed, and circulated, read: 

A State is responsible for damage suffered by a foreigner as the result 
either of the enactment of legislation incompatible with its international 


obligations, resulting from treaty or otherwise, or of failure to enact the 
legislation necessary for carrying out those obligations. 


There was a corresponding text in Basis No. 7 with regard to the responsibil- 
ity of a State for acts or omissions on the part of the executive power. 
The American delegation had recommended that these two Bases should 
be combined in the following text: 
A State is responsible for damage suffered by a foreigner as the result 


of a wrongful act or omission of its legislative or executive authorities, 
incompatible with its international obligations. 


The Chairman ruled that Basis No. 2 should first be discussed, and that 
the Committee would then consider the American delegation’s proposal. 

Mr. Cavaglieri, one of the Italian delegates, objected to the use of the 
words ‘‘or otherwise” in Basis No. 2, as a source of “international obliga- 
tions,’’ and suggested that the proposed article should declare that a State is 
responsible for damages “‘resulting from treaty or from recognized principles 
of international law.” 

Mr. Guerrero, Salvadoran delegate, was opposed to substituting the 
words “recognized principles of international law” because he thought 
they might require a statement as to what principles of international law are 
recognized. He suggested that the article should declare that a State is 
responsible for damages “‘resulting from treaty or from the provisions of the 
present Convention.” This suggestion was supported by Mr. Sipsom, 
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Rumanian delegate, but considerable opposition developed in other quarters. 
Later, Mr. Guerrero suggested that his proposal be amended by adding the 
words ‘‘established international custom,” or that the question be referred 
to a subcommittee. 

On the second day of the discussion, the Chairman adopted a suggestion 
which had been made that the principle of Basis No. 2 be put to a vote, and 
that the matter of working out a definition for ‘‘international obligations” 
be referred to the Drafting Committee. This was done, and Basis No. 2, 
which as later changed by the Drafting Committee and incorporated as 
Article 6 of the proposed convention, was adopted by a vote of twenty-nine 
in favor, with none against, several delegations abstaining from voting. It 
reads: 


ARTICLE 6. International responsibility is incurred by a State if 
damage is sustained by a foreigner as a result either of the enactment 
of legislation incompatible with its international obligations or of the 
non-enactment of legislation necessary for carrying out those obliga- 
tions. 


At the next meeting the Drafting Committee presented the following 
definition of international obligations: 


The international obligations referred to in the present Convention 
are those obligations resulting from treaty or customary law which have 
for their object to ensure for the persons and property of foreigners 
treatment in conformity with the principles recognized to be essential 
by the community of nations. 


It was recognized that this definition was hardly accurate in stating that 
treaties have for their object ‘“‘to ensure for the persons and property of 
foreigners treatment in conformity with the principles recognized to be es- 
sential,’ etc., since treaties usually go beyond the treatment required by the 
community of nations. 

The Rapporteur, Mr. de Visscher, in explaining the definition stated: 


With regard to the custom, it says that the law must in effect be that 
which accords a minimum guarantee in accordance with the principles 
governing the community of nations; but it would not be true to apply 
that observation to conventions, because a convention gives just as much 
as it states, and the object of a convention is not to insure this minimum. 


He stated that it would be a simple matter to amend the definition and 
that— 


we are indebted to the United States delegation for suggesting the way 
out, which would result in making the text read in this way: 

“The international obligations referred to in the present Convention 
are obligations resulting from treaties and those obligations based upon 
custom which have for their object to ensure for the persons and prop- 
erty of foreigners treatment in conformity with the principles recognized 
to be essential by the community of nations.” 


| 
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It became evident in the discussion that ensued that this text would not be 
accepted with enthusiasm, and that a majority vote only could be expected 
in its favor. A suggestion was adopted that a subcommittee should be ap- 
pointed with a membership sufficiently large to give adequate representation 
to all the viewpoints expressed in the general Committee. 

The subcommittee so selected experienced difficulty in defining ‘‘interna- 
tional obligations,”’ but finally, at the thirteenth meeting of the Committee, 
reported the following text: 

ARTICLE 2. The expression “international obligations” in the pres- 
ent Convention means obligations resulting from treaty, custom or the 
general principles of law which are designed to assure to foreigners in 


respect of their persons and property a treatment in conformity with the 
rules accepted by the community of nations. 


The discussions revealed that certain States were apparently desirous of 
confining the sources of international obligations to treaties and those rules 
of international law recognized by all States. This would have meant that a 
violation of a rule of international law not universally accepted, and few 
rules are so accepted, would not constitute the breach of an international 
obligation. A number of States advocated the acceptance of the definition 
of the sources of international law set forth in Article 38 of the Statute of the 
Permanent Court of International Justice, to which the majority of the 
States represented were already committed. That article recognizes four 
sources of the international law to be applied by that court, 7.e., (1) conven- 
tions, (2) international custom, (3) the general principles of law recognized 
by civilized nations, and (4) judicial decisions and the teachings of qualified 
publicists. Certain States were desirous of a narrow definition of interna- 
tional obligations, and made serious objection to the inclusion of sources (3) 
and (4) expressly recognized in Article 38. 

The text of Article 2, set forth above, was unanimously adopted in the 
subcommittee and received the vote of a large majority (twenty-eight votes 
against three) when voted upon by the full Committee. 

Basis 7, which declared that 

A State is responsible for damage suffered by a foreigner as the result 
of an act or omission on the part of the executive power incompatible 
ines the treaty obligations or other international obligations of the 

ate 


was next discussed. 

The American delegation had proposed the combining of Bases 2 and 7, as 
indicated above, in the discussion of Article 2. The Greek and Spanish 
delegates had also proposed similar combinations of these two Bases. The 
Chairman referred these proposals to the Drafting Committee. The Bel- 
gian, Mexican and Hungarian delegates proposed the addition of a paragraph 
requiring the exhaustion of the means of redress. The discussion of these 
amendments was deferred until after the discussion and adoption, in princi- 
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ple, of Basis 7. The Basis, as such, gave rise to no particular difference of 
view. It was adopted unanimously and as later embodied by the Drafting 
Committee as Article 7 of the draft convention reads: 
ARTICLE 7. International responsibility is incurred by a State if 
damage is sustained by a foreigner as a result of an act or omission on 


the part of the executive power incompatible with the international 
obligations of the State. 


At the fifth meeting the discussion of the matter of exhausting local 
remedies, covered by Basis 27, was undertaken. This Basis reads: 

Where the foreigner has a legal remedy open to him in the courts of 
the State (which term includes administrative courts), the State may 
require that any question of international responsibility shall remain in 
suspense until its courts have given their final decision. This rule does 


not exclude application of the provisions set out in Bases of Discussion 
Nos. 5 and 6. 


Certain States interpreted the provision of this Basis “that any question 
of international responsibility shall remain in suspense until its courts have 
given their final decision,’ to mean that an international obligation arises at 
the time of the original injury, but that the remedy remains in suspense. 
There was considerable difference of view as to the time when the responsibil- 
ity of the defendant State arises. Certain States, among them Mexico, 
Salvador and Rumania, stated the position that international responsibility 
cannot arise until after the exhaustion of any available local remedies. 
The delegates from the Netherlands and Switzerland, in particular, felt that 
in certain instances, for example in the case of an insult to the State’s flag, or 
in case a claimant has been injured because of the fact that he is a citizen of 
the claimant State, there were two international wrongs, one to the State and 
another to the individual claimant. They maintained that the obligation to 
the claimant State in such instances arises at the time of the original injury. 
The British and German delegates took the position that the time of the 
origin of international responsibility varied with the set of facts and that in 
certain cases either of the positions just indicated might be true. The Bel- 
gian delegate suggested as a substitute for the last sentence of the Basis the 
following: 

This responsibility may, in principle, arise only after the parties con- 


— have exhausted the remedies allowed them under the internal 
aw. 


This amendment then became the subject of discussion. The American 
delegation observed that one of the objections to the Belgian amendment 
was directed to the statement that responsibility may arise ‘‘only after the 


parties concerned have exhausted the remedies,’ etc., and to meet this 
objection suggested the following amendment to the Belgian proposal: 


Where the foreigner has a remedy open to him in the courts of the 
State (which term includes administrative courts), international re- 
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sponsibility can not ordinarily be invoked until the local remedy has 
been exhausted and a denial of justice or other breach of international 
law established. 


In support of this the American delegate stated, among other things, that 


the question as to when responsibility in the international sense arises 
is, so far as the work of this committee is concerned, academic in charac- 
ter and should not ... be allowed to impede the progress of the 
deliberations. In order, however, to accommodate the two schools of 
thought—the one that responsibility arises when the wrongful act is 
committed and that the exhaustion of local remedies is merely a matter 
of procedure in satisfying the obligation of the State, which must take 
precedence over resort to the diplomatic channel, and the other that in- 
ternational responsibility does not arise until the local remedies have 
been exhausted—the amendment suggested by the Delegation of the 
United States, states that international responsibility can not ordinarily 
be “invoked” until the local remedies have been exhausted. This is 
believed to be an entirely accurate statement, from whatever point of 
view it may be considered. It is not necessary for us to determine in 
these meetings the question as to when State responsibility arises, but 
rather it is for us to indicate when it is proper for the Government of the 
foreigner to interpose on his behalf by a formal claim. . . . 


The matter of the exhaustion of local remedies, together with the amend- 
ments which had been proposed, was referred to the First Subcommittee 
which, at the fourteenth meeting of the full Committee, reported a text 
which was unanimously adopted, and with slight alteration became Article 4 
of the proposed convention. It reads: 


ARTICLE 4, 1. The State’s responsibility may not be invoked as re- 
gards reparation for damage caused to a foreigner until after exhaustion 
of the remedies available to injured persons under the municipal law of 


the State. 
2. This rule does not apply in the cases mentioned in paragraph 2 of 
Article 9 [denial of justice]. 


Bases 12 and 13 were next discussed. Basis 12 read: 


A State is responsible for damage suffered by a foreigner as the result 
of acts or omissions of its officials, acting within the limits of their 
authority, when such acts or omissions contravene the international 
obligations of the State. 


Basis 13 declared a State to be responsible for damages suffered by a for- 
eigner as the result of acts of its officials ‘“‘even if they were not authorized to 
perform them, if the officials purported to act within the scope of their au- 
thority,” and if ‘their acts contravened the international obligations of the 
State.” 

The American delegation had suggested that these two Bases should be 
combined by making the State responsible for acts or omissions of its officials 
‘“‘within the scope of their office or functions.” It was our view that the 
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expression ‘‘ within the limits of their authority,” in Basis 12, standing alone 
was too narrow, and that the expression “‘ purported to act within the scope 
of their authority,” in Basis 13, was too broad. We suggested that the ex- 
pression “‘ within the scope of their office or functions” would be a satisfac- 
tory compromise between the two and would accurately represent accepted 
international practice on the subject of agency. Several other delegations 
had also proposed the combining of these Bases. The Mexican delegate 
contended that the State is responsible for the acts of an official only when it 
has failed to discipline the official. 

Most of the States approved the principle enunciated in Basis 12 and it 
was finally adopted by unanimous vote. It became paragraph 1 of Article 8 
of the proposed convention. 

A more serious objection arose as to the adoption of Basis 13. This Basis 
constituted an extension of the rule of agency as adopted in the Roman law 
and in certain subsequent Civil Law codes. South Africa, Belgium, France, 
the Netherlands, Great Britain, Germany, Japan, India, Switzerland, 
Austria, and Portugal, favored, in general, such extension, with certain ex- 
press qualifications. They seemed to recognize that in actual international 
practice the rule had been so extended. Certain countries felt that responsi- 
bility, ‘‘imputability,”’ does not exist when an official acts outside the scope 
of his authority. These countries included Salvador, Egypt (the latter sug- 
gesting a distinction between acts of superior and subordinate officials), 
Rumania, Uruguay, and Mexico. The Italian delegate suggested that for- 


eigners in States where responsibility for acts of officials outside of their 
express authority is not assumed might be placed in a privileged class as 
compared with nationals. The American delegate stated that: 


There are several reasons . . . why No. 13 in its present form should 
not be adopted. In the first place “purported to act within the scope of 
their authority” is both too narrow and too broad. It is too narrow 
because if the official actually acts within the general duties of his office, 
even though he does not purport so to act, and if the act contravenes an 
international obligation, the State would be responsible. If on the 
other hand he purports to act within the scope of his authority, and he 
performs an act entirely outside his jurisdiction, and one which would 
not ordinarily be included within the duties of such an official, the 
State would not ordinarily be responsible for such an act. The test in 
such case is whether or not the act performed ordinarily falls within the 
scope of the office or function. 


We urged the combining of Bases 12 and 13. The Mexican delegation 
proposed the suppression of Basis 13. The proposal for suppression was re- 
jected by a vote of nineteen to thirteen. By a vote of twenty against six 
the principle of Basis 13 was adopted and the original Basis 13, together with 
certain proposed amendments, was referred to a subcommittee which com- 
bined Bases 12 and 13. They became Article 8 of the proposed convention, 
which reads as follows: 
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ARTICLE 8. 1. International responsibility is incurred by a State if 
damage is sustained by a foreigner as a result of acts or omissions of its 
officials, acting within the limits of their authority, when such acts or 
omissions contravene the international obligations of the State. 

2. International responsibility is likewise incurred by a State if 
damage is sustained by a foreigner as a result of unauthorized acts of its 
officials performed under cover of their official character if the acts 
contravene the international obligations of the State. 

International responsibility is, however, not incurred by a State if the 
official’s lack of authority was so apparent that the foreigner should have 
been aware of it and could in consequence have avoided the damage. 


Bases 5 and 6 were next discussed. Basis 5 declared the State responsible 
for damage suffered by a foreigner if— 
(1) He is refused access to the courts to defend his rights; 
(2) A judicial decision which is final and without appeal is incom- 
patible with the treaty obligations or other international obligations of 


the State. 
(3) There has been unconscionable delay on the part of the courts; 


and 
(4) The substance of a judicial decision has manifestly been prompted 
by ill-will toward foreigners as such or as subjects of a particular State. 


Basis 6 declared the State responsible for damage suffered by a foreigner— 


as the result of the courts following a procedure and rendering a judg- 
ment vitiated by faults so gross as to indicate that they did not offer the 
guarantees indispensable for the proper administration of justice. 


These Bases dealt with denial of justice which, from the beginning of the 
Conference, had engaged the attention of the various delegates in connection 
with the discussion of a number of other Bases. 

The Egyptian delegate urged that there was no international obligation 
“apart from the international obligation not to commit a denial of justice.” 
The Italian delegate was willing to include a provision regarding denial of 
justice, but would limit denial of justice to, (1) the refusal by a court to de- 
cide a case, and (2) unreasonable delay by the court. The American dele- 
gate pointed out that the Italian definition did not cover liability in the 
many other possible situations that would involve and constitute a denial of 
justice according to present international law. Certain delegations seemed 
anxious to limit responsibility under Bases 5 and 6, and would have either 
modified them considerably or deleted them entirely. 

After the matter was discussed during three sessions of the Committee, it 
was referred to the First Subcommittee. Later, the subcommittee reported 
the following text to take the place of Bases 5 and 6; 


A State is responsible if a foreigner suffers damage as a result of the 
fact: 

1) That a judicial decision, which is not subject to appeal, is clearly 
incompatible with the international obligations of the State; 
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2) That, in a manner incompatible with the said obligations, the 
foreigner has been hindered in the exercise of his rights by the judicial 
authorities or has encountered in his proceedings unjustifiable obstacles 
or delays implying a refusal to do justice. 

The claim against the State must be lodged not later than one year 
after the judicial decision has been given. 


The Uruguayan delegate objected to paragraph 2, stating that he must 
oppose any suggestion that ‘‘foreigners are entitled to a special status under 
international law.’’ He suggested the insertion after the word “rights,” 
of the words ‘‘to appear in court.’”’ He stated that he regarded the para- 
graph as virtually a definition of denial of justice, and that it was only in 
that sense that he was able to accept it. 

The American delegation suggested that there should be no objection to 
enunciating plainly that a State is responsible if the judicial authorities 
hinder a foreigner in the exercise of his rights. We stated that we could not 
accept any proposal to narrow paragraph 2; that on the contrary, “‘we would 
like to see the paragraph made even more inclusive.”’ In regard to the 
limitation of the time for the presentation of claims contained in paragraph 3, 
we explained that, in addition to the fact that the clause constituted new 
legislation, in that at present there is no statute of limitations on the presen- 
tation of international claims, the period of one year from the time of the 
rendering of the judicial decision was frequently insufficient time for the 
foreign office to investigate and determine whether or not the claim should 
be espoused. The British and Swedish delegations supported this view- 
point. Finally, paragraph 2 was amended to read: 


That in a manner incompatible with the international obligations of 
the State, the foreigner has been hindered in the exercise of his right to 
appear in court by the judicial authorities or has encountered in his 
proceedings unjustifiable obstacles or delays implying a refusal to do 
Justice. 


As amended paragraph 2 was adopted by thirty votes. Paragraph 3 was 
amended by changing the period of one year to two years and was adopted 
by a vote of sixteen against fifteen. 

The whole article, as amended, was unanimously adopted (several dele- 
gations abstaining) and was referred to the Drafting Committee. It was 
inserted in the following form as Article 9 of the proposed convention: 


ARTICLE 9. International responsibility is incurred by a State if 
damage is sustained by a foreigner as a result of the fact: 


1) that a judicial decision, which is not subject to appeal, is clearly 
incompatible with the international obligations of the State; 

2) that, in a manner incompatible with the said obligations, the 
foreigner has been hindered by the judicial authorities in the exercise 
of his right to pursue judicial remedies or has encountered in the 
proceedings unjustifiable obstacles or delays implying a refusal to do 
Justice. 
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The claim against the State must be lodged not later than two years 
after the judicial decision has been given, unless it is proved that special 
reasons exist which justify extension of this period. 


Basis No. 1 of the League draft stated that 


A State can not escape its responsibility under international law by 
invoking the provisions of its municipal law. 


The American delegation suggested that this be amended to read as 
follows: 


A State can not justify its failure to comply with an international 
obligation or escape responsibility incurred under international law or 
treaty by invoking the provisions of its municipal law incompatible 
therewith. 


Our text was intended to broaden the text of Basis No. 1 by including 
treaties within its scope. We also felt that, for the sake of clarity, ‘‘the 
decisions of its municipal courts” might well be stated although they were 
probably included in the term “municipal law.’”’ Here again certain States 
asked the entire suppression of the Basis. It was urged that this principle of 
law had been covered in Basis No. 2, providing that a State is responsible for 
acts or omissions of its legislative organs. The suggestion by Mr. Politis, 
Greek delegate, that ‘‘the state of its law”’ be substituted for “‘the provisions 
of its municipal law,’”’ was adopted, and the Basis as amended was referred to 
the Drafting Committee. It became Article 5 of the proposed convention, 
and reads as follows: 


ArticLe 5. A State cannot avoid international responsibility by 
invoking the state of its municipal law. 


Bases 19 and 29 were next discussed. Basis 19 read: 


The extent of the State’s responsibility depends upon all the cir- 
cumstances and, in particular, upon whether the act of the private in- 
dividual was directed against a foreigner as such and upon whether the 
injured person has adopted a provocative attitude. 


Basis 29 stated that 


Responsibility involves for the State concerned an obligation to make 
good the damage suffered in so far as it results from failure to comply 
with the international obligation. It may also, according to the cir- 
cumstances, and when this consequence follows from the general princi- 
ples of international law, involve the obligation to afford satisfaction to 
the State which has been injured in the person of its national, in the 
shape of an apology (given with the appropriate solemnity) and (in 
proper cases) the punishment of the guilty persons. 


The American delegation suggested that Basis 19 should be omitted since 
it dealt with matters of evidence and the measure of damages, which were 
comprehensive subjects worthy of separate consideration at a future time, 
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and because there appeared to be no reason for laying down such a rule with 
respect to acts of private individuals as distinct from acts of officials. 

It will be recalled that the American delegation in connection with Article 
1, proposed by the French delegation, providing that international responsi- 
bility is incurred by a State if it violates its international obligations, had 
proposed an amendment, stating that this involved a duty to make repara- 
tion for the damage thus caused. We had also, on March 17, presented a 
redraft of the first sentence of Basis 29 which read: 


The term ‘“‘responsibility’’ as used in this (Convention) involves a 
duty on the part of the State concerned to make reparation for damage 
suffered by a foreigner in its territory as the result of its failure to com- 
ply with an international obligation. 


We felt that that part of the second sentence of Basis 29 which had to do 
with an apology was political in character, and that the question of punishing 
the guilty persons in appropriate cases was covered by Basis 18, infra. 

These Bases were submitted to the Third Subcommittee, which unani- 
mously agreed to suppress Basis 19, and all of Basis 29, with the exception of 
the first sentence stating that responsibility involves an obligation to repair 
the damage suffered by a foreigner. Reparation in the form of an apology 
was unanimously thought to be a political question. The recommendation 
of the subcommittee that Basis No. 19 be eliminated was approved by the 
main Committee. 

The text of Basis No. 29 as reported by the subcommittee was adopted, 
after considerable discussion, by thirty-two votes. This appears in the fol- 
lowing form as Article 3 of the proposed convention: 


ARTICLE 3. The international responsibility of a State imports the 
duty to make reparation for the damage sustained in so far as it results 
from failure to comply with its international obligation. 


Bases 10, 17 and 18 were next considered together. 
Basis No. 10 read: 


A State is responsible for damage suffered by a foreigner as the result 
of failure on the part of the executive power to show such diligence in the 
protection of foreigners as, having regard to the circumstances and to 
the status of the persons concerned, could be expected from a civilized 
State. The fact that a foreigner is invested with a recognized public 
status imposes upon the State a special duty of vigilance. 


Basis No. 17 declared that: 


A State is responsible for damage caused by a private individual to 
the person or property of a foreigner if it has failed to show in the pro- 
tection of such foreigner’s person or property such diligence as, having 
regard to the circumstances and to any special status possessed by him, 
could be expected from a civilized State. 


Basis No. 18 stated that: 


512 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


A State is responsible for damage caused by a private individual to 
the person or property of a foreigner if it has failed to show such diligence 
in detecting and punishing the author of the damage as, having regard 
to the circumstances, could be expected from a civilized State. 


The American delegation proposed the following text for Basis No. 10: 


A State is responsible for damage suffered by a foreigner as the result 
of failure on its part to show such diligence in the protection of for- 
eigners, as having regard to the circumstances and to the status of the 
persons concerned, could be expected from a civilised State. The fact 
that a foreigner is invested with a recognised public status imposes upon 
the State a special duty of vigilance. 


In explanation of this proposal we stated that Basis No. 10 referred to dam- 
ages resulting from a lack of diligence on the part of the executive power; that 
by omitting the words “‘of the executive power” the Basis would be appli- 
cable to any branch of the Government, which of course would be in keeping 
with international law. 

We suggested the omission of Basis 17 since it would be covered by Basis 
10 as we proposed to change it, and redrafted Basis 18 by omitting the 
phrase “by a private individual”’ and the word ‘‘detecting”’ and substituting 
for the latter the word “apprehending.” 

Bases 10, 17 and 18, after discussion by the Committee, were finally re- 
ferred to the Second Subcommittee, which combined these three Bases in the 
following text: 

A State is responsible for damage caused by a private person to the 
person or property of a foreigner if it has failed to take such preventive 
- _— measures as in the circumstances might properly be expected 
of it. 


In reporting this text, Mr. de Visscher, the Rapporteur, stated that the 
members of the subcommittee had agreed that damage caused by a private 
person does not constitute a primary responsibility for the State, and that 
responsibility is only involved when there is an omission on the part of the 
State; that it is not on account of the acts of a private person that respon- 
sibility of a State is involved, but rather on account of the act or omission of 
the State, and that for these reasons the subcommittee had included the 
words “‘if it has failed to take such preventive or punitive measures as in the 
circumstances might properly be expected of it.” 

This text was opposed by the Mexican delegate on the grounds (1) that the 
State is in no case responsible for acts committed by private individuals, and 
that this should, in his judgment, be made to appear in the Convention; (2) 
that the State may incur responsibility for the act of a private individual only 
if it through negligence fails to take, in respect of the person or property of 
the foreigner, the measure of protection afforded to nationals; that, in the 
latter case, the State is responsible, not for the act of the individual, but for 
the omission on the part of its organs, and consequently it is not obliged to 
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make reparation for the consequences of an individual’s act. He suggested a 
new text embodying these thoughts. 

The Salvadoran delegate objected to the text submitted by the subcom- 
mittee on the ground that it was “full of dangers.’”” He moved its rejection. 

The Uruguayan delegate supported the positions of the Mexican and Sal- 
vadoran delegates. 

The Italian delegate suggested that the text be amended to read: 

The responsibility of a State is not involved in the case of damage 
caused by a private individual to the person or property of a foreigner 
unless the State has manifestly omitted to provide measures of preven- 
tion or repression which, having regard to the circumstances, might be 
reasonably expected from it. 

The Belgian delegate, who was a member of the subcommittee that de- 
voted two lengthy meetings to this problem, supported the text presented by 
the Italian delegate. The Salvadoran delegate opposed the Italian proposal. 
The Uruguayan delegate was prepared to accept it; he, however, suggested 
that the words ‘willfully and manifestly” should be included in the text. 
The delegate of Portugal felt that the text would give a judge too large a 
measure of authority to decide upon the degree of development of internal 
legislation and the organization of the police of any given State. The 
Colombian delegate objected to any inclusion of this principle. He thought 
that the Italian proposal violated the theory of equality of treatment for 
nationals and foreigners. 

At a subsequent meeting an amendment was proposed by the delegates of 
Greece, Great Britain, France, and the United States. This proposal, 
which was acceptable to the subcommittee, read: 

ARTICLE 10. As regards damage caused to the person or property of 
foreigners by a private person, the State is only responsible if the dam- 
age sustained by the foreigner results from the fact that the State has 
failed to take the measures which may reasonably be expected of it in 


the circumstances in order to prevent, remedy or inflict punishment for 
the damage. 


The delegates of Estonia, Latvia and Finland stated that they were satis- 
fied with the text adopted by the subcommittee. The Chinese delegate ob- 
jected to it on the ground that foreigners going to a country are entitled to 
no better treatment than the nationals of the country. He made the point 
that a foreigner before going to a country generally satisfies himself as to 
climatic conditions and that he should likewise assume the risk as regards in- 
ternal conditions and treatment to be accorded. He presented the following 
proposal: 

A State is only responsible for damage caused by private persons to 
the person or property of foreigners if it has manifestly failed to take 
such preventive or punitive measures as in the circumstances might 


reasonably be expected of it had the persons injured been its own na- 
tionals. 
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This proposal was rejected by a vote of twenty-three to seventeen. A vote 
(by roll-call) was then taken on the compromise text offered by the Greek, 
British, French and American delegations. It was adopted by the small 
majority of twenty-one to seventeen and became Article 10 of the proposed 
convention. Those who voted in favor of the article were: 


Union of South Africa Finland 

Germany France 

United States of America Greece 

Australia India 

Austria Irish Free State 

Belgium Italy 

British Empire Japan 

Canada Norway 

Spain Netherlands 

Estonia Sweden 

Switzerland 

Those who voted against the article were: 

United States of Brazil Persia 

Chile Poland 

China Portugal 

Colombia Rumania 

Free City of Danzig Salvador 

Hungary Czechoslovakia 

Mexico Turkey 

Nicaragua Uruguay 


Kingdom of Yugoslavia 


The meeting of April 4, in which Article 10, above discussed, had been 
adopted, closed with the understanding that the matter of “reservations” 
would be discussed before the final vote on the text of the proposed conven- 
tion, at the meeting on the ensuing day, Saturday, April 5, at 3 o’clock. It 
had become apparent that on final consideration the proposed convention 
would not command a two-thirds vote by the Committee as required by the 
rules of the Conference. The following morning notices were sent out that 
the meeting scheduled for April 5 had been postponed. 

During the succeeding days of the Conference efforts were made in private 
conversations and by means of group meetings to effect such changes in and 
additions to the texts of the articles as would render them acceptable to at 
least two-thirds of the States represented. A minority of the delegates sub- 
mitted a proposed convention of twelve articles consisting of a redraft of the 
articles set forth above, with certain omissions and changes, together with 
five new articles. This draft declared among other things non-responsibility 
of the State in cases involving injury in insurrection, riot, mob violence, self- 
defense and reprisal. It also stated that international responsibility cannot 
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arise until after the exhaustion of remedies under the municipal law, and 
provided that claims must be presented within one year instead of two years 
as provided in the text which had been adopted by the Committee. It recog- 
nized as the sources of international obligations treaties and custom or 
general principles of law “indisputably” admitted by the international 
community, and declared a State liable for acts or omissions of its agents 
only when they are acting within their authority. The duty to make repara- 
tion was limited by the draft to the “direct and immediate consequence of 
the failure to comply with the international obligations.”’ 

This proposed draft was considered by the so-called majority group, but 
there appeared to be no prospect of reaching an agreement before April 12, 
the date on which the Conference was scheduled to close. A final meeting 
of the Committee was called for the morning of April 11 at which it was 
unanimously agreed that there should be no report to the Conference and 
that the Chairman should merely make an announcement at the plenary 
session that the Committee on Responsibility of States had been unable 
to complete its work. Such an announcement was made by the Chairman 
of the Committee at the plenary session of the Conference on April 11. 

The subject, Responsibility of States, as stated above, is one of the most 
important and most complicated subjects of international law. ‘“‘Responsi- 
bility”’ is the underlying principle upon which every international claim is 
advanced and decided and is constantly a subject of discussion in one way 
or another in connection with the conduct of international relations. 

While no tangible results were achieved to which one may point as the 
unanimous or near unanimous expression of the States represented at The 
Hague, nevertheless the Conference was beneficial, in that the discussions, 
which were free and open, revealed the points of view of the various States on 
the subjects discussed and marked some progress toward the crystallization 
of certain principles. It also showed clearly the difficulties inherent in any 
effort to bring about a code on a subject of such vital importance to States 
and on which the points of view of so many countries are apt to be colored by 
their national interests. It seems fair to say, however, as the minutes of the 
meetings will clearly reveal, that for the most part the delegates endeavored 
to arrive at a scientific statement of the law as they understood it and that 
differences of view were honest differences as to what the law is or should be. 

There has been and will continue to be for some time to come much specu- 
lation as to the feasibility and desirability of codifying international law. 
Those who feel that it is not feasible will doubtless point to the conference at 
The Hague as an indication of the futility of efforts to bring about agreement 
among so many different States holding divergent views on certain funda- 
mental questions and perhaps unconsciously influenced to some extent by 
considerations of conflicting national interests. It is believed, however, that 
friends of the principle of codification may find some comfort in the thought 
that failure to produce a code on the subject, Responsibility of States, may 
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be ascribed to the intrinsic nature of the subject and the fact that the pro- 
gram was a bit too ambitious for the time allotted to it, rather than to a non- 
yielding of international law to the principle of codification. One would 
perhaps not be accused of extravagance of expression if he suggested that a 
more difficult subject could hardly have been selected for the first Codifica- 
tion Conference. If, instead of this and the other two subjects which were 
before the Conference, there had been selected subjects of lesser importance, 
such as diplomatic immunity, the status of consuls, etc., agreements on the 
governing principles of law would have been less difficult to reach and the 
groundwork of codification would have been laid, making easier the approach 
to the more involved and more difficult subjects. 
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“RESPONSIBILITY OF STATES,” AT THE HAGUE 
CODIFICATION CONFERENCE 


By Epwin M. BorcuarpD 
Professor of Law, Yale University 


Among the three subjects which the Committee of Experts for the Pro- 
gressive Codification of International Law considered ripe for codification 
was the subject of ‘‘ Responsibility of States for Damage Caused in Their 
Territory to the Person or Property of Foreigners.”” Acting on that assump- 
tion, the Committee sent out to the Governments at least three separate 
documents between 1925 and 1929: first, a Report of its Sub-committee, 
consisting of Messrs. Guerrero of Salvador, and Wang Chung Hui of China;} 
second, a Schedule of Points drawn up by the so-called Preparatory Commit- 
tee of Experts, a smaller body, and designed to elicit replies from the differ- 
ent governments, presenting their views on different aspects of the general 
subject; and finally, the Bases of Discussion, consisting of the replies to the 
Schedule of Points made by some thirty governments, the substance of 
these replies being then crystallized into propositions called Bases of Discus- 
sion, on which The Hague Conference of the governments, called for March 
13, 1930, was to conduct its deliberations. Perhaps that Conference was 
handicapped from the start by the fact that the Guerrero report, which had 
been circulated, departed materially, in some of its fundamental postulates 
and premises (representing minority views) from the subsequent Bases of 
Discussion, which reflected the views of the majority of the replying govern- 
ments. Of the Latin-American nations, Chile was practically the only 
country to respond to the Schedule of Points on the Responsibility of States, 
and then only within the narrowest limits. 

With this preparation, the Commission appointed at The Hague to deal 
with the Responsibility of States held sixteen meetings between March 17 
and April 11, when it confessed its inability to arrive at a convention. Some 
42 states, were represented in the Commission, of which eight only were 
Latin-American, namely, Brazil, Chile, Uruguay, Colombia, Cuba, Nicara- 
gua, Mexico, and Salvador. Besides the full meetings of the Commission, 
three sub-committees and a drafting committee functioned throughout the 
sessions. Although no final convention was concluded, the Commission 
did vote a tentative and partial list of ten articles, which commanded 
the support of majorities, some of them preponderant. But inasmuch as 

1 Printed in Special Supplement to this JournaL, Vol. XX (1926), pp. 177-203; see edi- 
torial comment on the report in this Journau, Vol. XX (1926), pp. 738-747. 


e League of Nations, C. 75. M. 69. 1929. V, 253 pp., double folio pages (French and Eng- 
lish), with a supplement containing late replies from the United States and Canada. 
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the article predicating state responsibility upon lack of due diligence in pre- 
venting or punishing the acts of private individuals, one of the most well-es- 
tablished rules of international law, commanded a majority only of twenty-one 
to seventeen—for reasons to be mentioned hereafter—it became evident that 
on second reading the required two-thirds vote would be unobtainable. 
Whereupon, the minority of seventeen, as a condition of its support for a 
convention, submitted proposals for the amendment of some of the articles 
already agreed upon—proposals which the majority found itself unable to 
accept. Efforts at negotiation to bridge the differences proving fruitless, 
it was ultimately decided not to conclude a convention or even to submit a 
report which would do more than record the inability to reach an agreement. 

Notwithstanding this apparent failure, the articles tentatively agreed upon 
and the debates in support may exert some influence, for good or ill, upon the 
further development of international law, for the evidence afforded by the 
deliberations, under the somewhat liberal privilege of citing authority which 
international legal procedure admits, may be adduced, as occasion permits or 
requires, in support of particular legal views by interested governments, 
counsel, or tribunals. For that reason, interest attaches to the articles ar- 
rived at, to their evolution in the Commission and in the subcommittees, and 
to the views advanced and expounded by the several delegations in the course 
of the proceedings. 

At the first session of the Commission on Responsibility of States, Profes- 
sor Basdevant of France was elected Chairman; His Excellency A. Diaz de 
Villar, Cuban Minister at The Hague, Vice-Chairman; and Professor de 
Visscher of Belgium, Reporter. The Chairman proposed the appointment 
by the Commission of a drafting committee to act with the Reporter, con- 
sisting of His Excellency G. de Vianna Kelsch (Brazil), Professor Cavaglieri 
(Italy), and Mr. Borchard (United States). Three sub-committees, to 
which particular problems were assigned, were also appointed. With this 
organization, the Commission proceeded to the consideration of the articles 
of a convention. 

The French Government on the opening day moved the adoption of a 
proposition, independently of any Basis of Discussion, which was designed 
to lay the legal foundation for international responsibility. This proposal, 
adopted unanimously, became Article 1 of the tentative convention, and as 
revised read as follows: 


International responsibility is incurred by a state if there is any failure 
on the part of its organs to carry out the international obligations of the 
state which causes damage to the person or property of a foreigner on 
the territory of the state. 


This proposal was supported by the argument that it carries out the theory 
of Articles 1382 and 1384 of the French Civil Code to the effect that a person 
is responsible for the damages that by fault he or his employees cause to 
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another.’ It was believed that this article would incorporate in interna- 
tional law the theory of fault as the basis of responsibility, as distinct from 
the theory of risk. A certain amount of discussion took place in the Confer- 
ence on the theoretical basis of responsibility—a question which it was ulti- 
mately decided to leave unsolved except as embodied in the French proposal. 

In the first place, it is doubtful whether the article is as clear as might be 
supposed, either as a question of theory or practice. The first question that 
arises is, Who are the “organs”’ of the state whose function it is to carry out 
the state’s international obligations? The term “organs,” in speaking of 
state agents, was given modern currency by Otto Gierke, the celebrated 
German jurist. It was his view, derived from the “‘real theory”’ of the cor- 
poration, that the corporation and its officers were one, like the hand or 
mouth isto man.‘ But it has been denied that the supposed rule of liability 
for the acts of organs represents liability for one’s own acts (Art. 1382), but 
that it represents rather vicarious liability for the acts of another (Art. 
1384); whereas some schools of thought have considered only the higher 
authorities as embraced within the category of ‘“‘organs” (Art. 1382), minor 
officials being deemed préposés or employees (Art. 1384). Also, “organs” 
for municipal and for international obligations may well be different. The 
French proposal did not solve these theoretical doubts. 

Moreover, the word “failure” may not imply fault at all. Failure through 
inability or constitutional lack of authority to perform a duty, e.g., a federal 
inability to try mob violence crimes, would equally impose international 
liability. Indeed, should we question the validity of the identification theory 
of Gierke and consider an officer an employee of the state, it seems rather 
that the basis of the state’s responsibility is risk, that is, the state must as- 
sume the risk of the officer’s inefficient conduct in injuring others, leaving 
aside for the moment the vital distinctions between municipal liability and 
international liability. It seems rather futile to enter into a long theoretical 
discussion on the particular basis of responsibility, whether for fault or for 
risk, because international tribunals and Foreign Offices do not concern 
themselves with such theories in dealing with international claims. A de- 
veloping jurisprudence, moreover, as municipal experience has shown, 
necessarily departs from the theory of fault, which constitutes a subjective 


* Article 1384 covers the principal's responsibility for the wrongful acts of various types of 
agents, ¢.g., parents for children, masters for servants, schoolmasters (now the state) for 
pupils, artisans for apprentices, etc. But an amendment of 1899 gives parents, artisans, and 
schoolmasters an opportunity to escape liability by proving that they could not prevent the 
wrongful act. Section 831 of the German Civil Code also limits the principal's liability by 
enabling him to disprove any implication of fault on his part. On private law theories of 
governmental responsibility in tort, see Borchard, Theories of Governmental Responsibility 
in Tort, 28 Columbia Law Review (1928) 577, 597 et seq., 607, note 82. 

‘Gierke, Genossenschaftstheorie (1887), 743, 750 et seq.; Hafter, Die Delikis- und Straffali- 
igkeit der Personenverbdnde (Berlin, 1903), 25 et seg.; Michoud, ‘‘De la responsabilité de 
l'Etat a raison des fautes de ses agenis,’’ 3 Rev. de Droit Pub. (1895) 401. 
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factor in liability. Practical administrators of the law must look to the re- 
sults of human action; and all tribunals, municipal and international, have 
been led gradually to enlarge upon the theory of subjective fault by holding 
a principal liable for the results of acts or omissions of agents or employees 
without inquiring into the state of mind actuating the individual who caused 
the damage. This has been the experience of the common law, the experience 
of the French Council of State in dealing with the municipal responsibility of 
the French Government for the acts or omissions of its officials,5 and it will 
doubtless be the experience in ever greater degree of international tribunals.® 

Some consideration was given by the drafting committee and others to the 
question whether the word ‘“‘responsibility’’ was an accurate translation of 
the French responsabilité. Several delegates preferred “‘liability,’’ because 
the English word “‘responsible”’ or “‘responsibility,”’ even in this narrow con- 
nection, is used in English in several senses, e.g., accountable, answerable, 
and liable, and in the proposed convention frequently has all three senses. 
Inasmuch as it is a direct derivative from the Latin respondere, to respond (in 
satisfaction or reparation), or to make answer—a procedural as well as sub- 
stantive institution—it was thought by some that the Reporter might, in his 
eventual report, mention the fact that the word “responsibility”? was used 
for convenience only and was to be understood in the sense of liability for the 
breach of an international obligation to be discharged by international 
reparation in damages or otherwise. 

Article 2 of the tentative convention, as redrafted, read as follows: 


The expression “international obligations” in the present conven- 
tion means obligations resulting from treaty, as well as those based 
upon custom or the general principles of law, which are designed to assure 
to foreigners in respect of their persons and property a treatment in 
conformity with the rules accepted by the community of nations. 

It may be of interest to state the reason why such an article found its way 
into the convention. It arose at the demand of the delegate from Salvador, 
Dr. Guerrero, and the delegate from Rumania, Professor Sipsom, in connec- 


tion with Basis of Discussion No. 2, which read as follows: 


A state is responsible for damage suffered by a foreigner as the result 
either of the enactment of legislation incompatible with its international 
obligations, resulting from treaty or otherwise, or a failure to enact the 
legislation necessary for carrying out those obligations. 


Doctor Guerrero stated that, unless he knew what the international obliga- 
tions were to which he was expected to subscribe, he could not sign the con- 
vention on behalf of his Government. He considered it necessary, therefore, 


528 Columbia Law Review (1928) 734, 748 et seq. 

® For further elaboration of these ideas, see Borchard, “Theoretical aspects of the interna- 
tional responsibility of states’’ in Bruns’ Zeitschrift fiir auslandisches éffentliches Recht und 
Volkerrecht (1929), 223, 224 et seq. 
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to have a definition of international obligations and, in fact, proposed a 
definition by sources, reading: 


International obligations are those arising from treaty or from es- 
tablished custom recognized as law by all states. 


A considerable number of the delegates felt that it was impossible to define 
such a phrase as “international obligations” and, indeed, undesirable to do so, 
inasmuch as the scope of the term would be evolved by courts and practice as 
time went on. There was much support, therefore, for the Italian proposal 
to strike out of Basis of Discussion No. 2 the words “‘resulting from treaty or 
otherwise,’’ which would have left ‘international obligations” undefined. 
In order, however, to bring about unanimity if possible, a sub-committee 
was appointed whose function it was to define or indicate the sources of the 
term “international obligations.”’ 

At this early stage of the proceedings, a difference of policy appeared 
among the delegates. The representatives of certain states, including 
Salvador and Rumania, were anxious to limit international responsibility as 
much as possible, feeling, doubtless, that the existing law had gone beyond 
what they considered just. It appeared in the course of the discussion of the 
sub-committee that Dr. Guerrero was particularly anxious to limit the scope 
of international obligations to treaties and custom accepted as law by all 
states, including the smaller states. Apparently it was believed that, by 
narrowing the definition or sources of international obligations in this form, 
certain rules which tribunals had developed on such subjects as denial of 
justice could be limited, because they were not recognized as law or as sound 
law by some of the smaller states, but were in fact disputed. Thus, the 
minority group of seventeen states, in their proposals to the majority near 
the end of the Conference, suggested that the last line of Article 2 be changed 
to read: “in conformity with the rules indisputably admitted by the interna- 
tional community.”’ It was pointed out by numerous delegates that Article 
38 of the Statute of the Permanent Court of International Justice gave to 
that court a series of sources upon which they could draw for the rules of law 
to be applied. Aside from treaty and custom, which by practice had de- 
veloped into a rule of law, there were two additional sources admitted, 
namely, (3) the general principles of law recognized by civilized states, and 
(4) the doctrines of jurists. 

It was to these third and fourth sources that Dr. Guerrero was particu- 
larly hostile. It was argued by some delegates that, inasmuch as so 
many of the countries were already signatories of the Statute of the Perma- 
nent Court, it would now be impossible for them to suggest that interna- 
tional law or international obligations had a narrower scope or source. 
Indeed, in the sub-committee the proposal of the United States that “‘inter- 
national obligations in the sense of this Convention are derived from inter- 
national law”’ received nine votes out of eleven; but a desire for unanimity 
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induced a further attempt to bring about the accession of the Salvadorean 
and Rumanian delegates. After several meetings, the sub-committee finally 
evolved the draft above mentioned as Article 2, which, though agreed to by 
Salvador and Rumania in the sub-committee, was finally adopted by the 
Commission by an overwhelming majority, twenty-eight to three, with 
Rumania and Salvador not voting. Possibly the reason for their abstention 
was the introduction of the phrase ‘‘or the general principles of law”’ which 
are by the definition recognized as a source of international obligations. 
Inasmuch as the definition was an amalgam of several different proposals, 
it is perhaps inevitably open to criticism. The Italian delegate poked some 
fun at it and stated that he would vote for it only because he considered it 
meaningless. Possibly he is right. The purpose was to indicate that the 
several sources of international law which create international obligations 
have as their aim the assurance to a foreigner of a certain minimum of 
civilized treatment. That this adds but little if anything to our knowledge 
of international law and leaves as much vagueness in “international obliga- 
tions”’ as there is now, is probably not to bedoubted. Thisalsomay account 
for the abstention from vote in the Commission by the Salvadorean and 
Rumanian delegates, who may have felt that their desire to specify the 
sources of international obligations was not met by the draft finally evolved. 
Article 3 of the tentative convention read: 
The international responsibility of a state imports the duty to make 
reparation for the damage sustained in so far as it results from failure to 
comply with its international obligation. 


This is practically the first sentence of original Basis of Discussion No. 29. 
That Basis was designed to present certain rules governing the measure of 
damages. ‘The above-mentioned article merely stated the general principle 
that international responsibility implies an obligation to make reparation for 
the damage caused. The United States had suggested this obvious fact in 
its original proposal for Article 1 of the Convention, which had read as 
follows: 

The term “responsibility ’’ as used in this convention involves a duty 
on the part of the State concerned to make reparation for damage 
suffered by a foreigner in its territory as the result of its failure to comply 
with an international obligation. 


Several other delegations had made somewhat the same proposal. It 
seemed to them unnecessary to make two separate articles to the effect that 
failure to comply with an international obligation created responsibility, 
and that responsibility imported a duty to make reparation. 

The third sub-committee, to whom had been referred Bases 19 and 29,’ 


7“The extent of the state’s responsibility depends upon all the circumstances and, in 
particular, upon whether the act of the private individual was directed against a foreigner as 
such and upon whether the injured person had adopted a provocative attitude.” (Basis 
19.) 
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brought in a report, accepted by the Conference, which recommended that 
everything after the first sentence in Basis 29 be struck out. The deleted 
matter included a provision for possible reparation in the form of an apology 
(deemed by the sub-committee political in character), for the punishment of 
guilty offenders (deemed covered by Basis 18), for damages for mental suffer- 
ing (deemed inappropriate, as but a slight contribution to the measure of 
damages), for a limitation of the damages to the direct consequences of the 
breach of the obligation (deemed adequately covered by sentence one of 
Basis 29 and to invite unwelcome dispute with respect to the question as to 
what are the damages caused to an individual by a failure to punish an 
offender, as in the Janes case ),° for responsibility of a guaranteeing state for 
the obligation contracted by the guaranteed state (deemed more appropriate 
to Basis 23),!° and a statement that in principle ‘‘the damages due are to be 
placed at the disposal of the injured state,” which the sub-committee deemed 
inherent in the very term “international responsibility.” 


“Responsibility involves for the state concerned an obligation to make good the damage 
suffered in so far as it results from failure to comply with the international obligation. It 
may also, according to the circumstances, and when this consequence follows from the general 
principles of international law, involve the obligation to afford satisfaction to the state which 
has been injured in the person of its national, in the shape of an apology (given with the 
appropriate solemnity) and (in proper cases) the punishment of the guilty persons. 

“Reparation may, if there is occasion, include an indemnity to the injured persons in 
respect of moral suffering caused to them. 

‘‘Where the state’s responsibility arises solely from failure to take proper measures after 
the act causing the damage has occurred, it is only bound to make good the damage due toits 
having failed, totally or partially, to take such measures. 

“A state which is responsible for the action of other states is bound to see that they execute 
the measures which responsibility entails, so far as it rests with them to do so; if it is unable 
to do so, it is bound to furnish an equivalent compensation. 

“In principle, any indemnity to be accorded is to be put at the disposal of the injured 
state.” (Basis 29.) 

The sub-committee, whose report was approved by the Commission, recommended the 
suppression of Basis 19, partly because it was considered merely supplementary to Basis 18, 
partly because it dealt with the measure of damages, which it was deemed best to omit from 
the convention, partly because it suggested too vague a measure in that it ‘“‘depends upon all 
the circumstances,” partly because the subjective attitude of the wrongdoer with respect to 
the foreigner or the foreigner’s “provocative attitude” presented questions of fact, the effect 
of which had better be left to the court to determine rather than to a code. 

8 See infra, note 21. 

*Janes (U. S.) v. Mexico, Opinions of Commissioners, General Claims Commission, 
United States and Mexico, p. 108, printed in this JourNaL, Vol. 21, p. 362, discussed in this 
Journat, Vol. 21, p. 516; Vol. 22, p. 140. 

10 “Where a state is entrusted with the conduct of the foreign relations of another political 
unit, the responsibility for damage suffered by foreigners on the territory of the latter be- 
longs to such state. 

“Where one government is entrusted with the conduct of the foreign relations of several 
states, the responsibility for damage suffered by foreigners on the territories of such states 
belongs to such common or central government.”’ (Basis 23.) 
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M. Politis of the Greek delegation proposed an amendment to the first 
sentence above mentioned, reading: 


Responsibility imports for the state concerned the obligation to make 
reparation for the damage sustained in the exact measure that the dam- 
age arises from the incidents constituting the failure to comply with the 
international obligation. 


The reporter of the sub-committee expressed an objection to the last clause 
indicating the measure of damages, because it was believed that it con- 
flicted with the proposal of the sub-committee to omit all reference to the 
measure of damages, a subject whose development it was thought should be 
left to international tribunals. Besides, as already observed, it raised the 
great question, somewhat insisted upon by the Mexican delegate and others, 
whether there was any damage caused to an injured foreigner or his next of 
kin, if he were killed, because the state fails to punish the guilty offender. 
Such a conclusion might have condemned numerous awards of international 
tribunals which have assessed damages upon a state for a failure to punish a 
guilty offender, though it may be admitted that the tribunals have not ade- 
quately taken into account the differences involved in the failure to punish, 
which may sometimes involve complete indifference to the crime and, there- 
fore, may properly lead to an inference of ratification or complicity or con- 
donation of the offense, and a merely trifling negligence which may permit an 
offender to escape apprehension or conviction without indicating either 
indifference, or complicity, or condonation. M. Politis thereupon consented 
to withdraw the second clause of his amendment, the first clause of which 
was then in practical agreement with the first clause of the proposal of the 
sub-committee. Nevertheless, the question was raised again in connection 
with Basis 18 (Article 10 of the tentative convention), and doubtless helped 
to produce the large minority vote which proved so fateful to any ultimate 
convention. 

An amendment was then proposed to stop the draft of Basis 29 with the 
words ‘‘ Responsibility imports for the state concerned the obligation to make 
reparation for the damage sustained,” which would probably have sufficed 
for the purposes of the convention, because the second clause ‘‘in so far as,” 
etc., in one sense either practically repeated Article 1 or in another sense 
raised again the question as to the measure of damages. The vote on the 
omission of the second clause stood seventeen to seventeen. The two 
clauses were then voted upon separately, the first being unanimously voted 
by thirty-five votes, and the second by twenty-nine to four. Thereupon, 
the whole paragraph, which became Article 3, was adopted by a unanimous 
vote of thirty-two states." 

In the proposals submitted by the minority to the majority after the 
impasse had been reached April 4, the sense of the Politis amendment was 


Twelfth Meeting, April 1, 1930. 
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again introduced in the words ‘direct and immediate” in the following 
draft: 
The international responsibility of the state entails the duty to repair 


damage suffered in so far as it is the direct and immediate consequence of 
the failure to comply with the international obligation. 


Article 4 of the tentative convention read as follows: 


(1) A state’s international responsibility may not be invoked as re- 
gards reparation for damage sustained by a foreigner until after ex- 
haustion of the remedies available to the injured person under the 
municipal law of the state. 

(2) This rule does not apply in the cases mentioned in Paragraph 2 
of Article 9. 


This local remedy rule came originally from Basis of Discussion No. 27.!” 
It was there stated, however, in a somewhat ambiguous form, namely, that, 
“where the foreigner has a legal remedy open to him in the courts of the 
state (which term includes administrative courts), the state may require that 
any question of international responsibility shall remain in suspense until its 
courts have given their final decision.” 

There was much objection to the ambiguity involved in the expression 
“any question of international responsibility shall remain in suspense.” It 
was contended by numerous delegations, including particularly the repre- 
sentatives of Spain, Denmark, Portugal, Egypt, Norway, Chile, Mexico, 
Rumania, and Salvador, that international responsibility cannot even arise 
until local remedies, if available, have been exhausted. The first proposal 
of the United States in amendment of Basis of Discussion No. 27 read: 

Where the foreigner has a remedy open to him in the courts of the 
state (which term includes administrative courts) international responsi- 
bility does not ordinarily arise until the local remedies have been ex- 


hausted and a denial of justice or other breach of international law es- 
tablished. 


The representatives of Switzerland and the Netherlands questioned this 
view by suggesting cases in which Ambassadors had been injured, or in 
which there was an insult to the national flag, or in which the alien had been 
injured because he was a citizen of a particular state.’ In these cases, it 
was alleged, international responsibility to the injured state might immedi- 
ately arise, though the injured alien might have to pursue his local remedies. 


12 “Where the foreigner has a legal remedy open to him in the courts of the state (which 
term includes administrative courts), the state may require that any question of interna- 
tional responsibility shall remain in suspense until its courts have given their final decision. 
This rule does not exclude application of the provisions set out in Bases of Discussion Nos. 
5 and 6.” (Basis 27.) 

8 The Dutch delegate also spoke of “‘distinguished’’ citizens being injured, but the Mexi- 
can delegate answered that he could find no distinction between “distinguished” and other 
citizens, both having to exhaust local remedies, if available. Sixth Meeting, March 22, 
1930. 
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They thus contemplated two claims arising out of the same facts. The 
German and the British delegations, possibly because of the confusion created 
by the injection of Ambassadors’ injuries and national insults, contended 
that, in some cases, either position might be true. The amendment which 
finally became the basis of discussion was that of Belgium, which read, in the 
first English translation: 
This responsibility may, in principle, arise only after the parties 
gees have exhausted the remedies allowed them under the internal 
aw. 


It was pointed out, however, that the French ‘‘mis en jeu” was really 
properly translatable as ‘“‘invoked,’’ whereupon several of the delegations, 
including that of the United States, suggested that the matter of theory 
might be left aside undetermined, and that all states could agree on the 
principle that responsibility may not be invoked until after exhaustion of 
local remedies. This seemed to satisfy all the states and the rule was 
adopted practically unanimously." 

Some doubt was injected by an amendatory clause introduced by the 
Swiss delegate, and ultimately adopted, reading: “‘as regards reparation for 
damage sustained by a foreigner.”’ This clause was defended on the ground 
that it clarified the fact that international responsibility or the claim for 
pecuniary reparation could not be invoked until after exhaustion of local 
remedies, but that the political claim of the state arising out of a direct 
offense to its flag or prestige might in certain cases be advanced without 
awaiting the exhaustion of local remedies. A motion of Dr. Guerrero, of 
Salvador, to strike out the clause was lost, eighteen to sixteen. 

It was pointed out that the Commission was considering a pecuniary claims 


14 The Commission thus avoided the awkward conclusion, which the Swiss and Dutch view 
entailed, that international responsibility might arise before it could be invoked. The 
suggestion that rights can exist without remedies is not a particularly happy one, from a 
legal point of view. It is sterile. That is why it seemed best to many delegations to com- 
bine in one article the substantive existence of international responsibility and the duty to 
make reparation, both concepts being essential to and inherent in responsibility. Before 
there was a duty to make international reparation there could be no international responsi- 
bility; and ordinarily before there was an exhaustion of available local remedies, there could 
be no duty to make such international reparation, i.e., international responsibility. That, by 
definition, was the view of the Harvard Research, Art. 6, ‘‘A state is not ordinarily re- 
sponsible (under a duty to make reparation to another state) until the local remedies avail- 
able to the injured alien have been exhausted.”’ Dr. Maurtua, the distinguished Peruvian 
scholar, in suggesting that international responsibility can arise before it can be invoked 
(Victor M. Maurtua and James Brown Scott, Responsibility of states for damage caused 
in their territory to the person or property of foreigners, New York, Oxford Press, 1930, 
p. 53) and in criticizing the Harvard Research “formula,” Art. 6, apparently overlooks the 
precise definition of international responsibility adopted in Article 6 just mentioned and 
differs from all the Latin-American and the overwhelming majority of all other delegates at 
the Conference. See further on this question the article in Bruns’ Zeitschrift, supra, note 6, 
pp. 233-242. After the impasse of April 4, the seventeen minority delegates again 
the restoration of the word “arise” instead of “be invoked.” 
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convention, embodying the circumstances under which formal claims arising 
out of injuries to aliens could be advanced diplomatically, and that the ex- 
haustion of local remedies was ordinarily a condition of such formal inter- 
national complaint. Naturally the convention in no way purported to 
limit or qualify the right of protest, inquiry and good offices to see that 
an alien obtained his rights, matters quite independent of formal claims 
for reparation. 

As originally proposed, the article contained the words ‘‘in principle,” 
indicating that there were certain exceptional cases in which local remedies 
need not be exhausted. This idea was expressed by the word “‘ordinarily”’ 
in the proposal of the United States. There was considerable objection 
in the sub-committee to this supposedly limiting word, some delegations 
contending that the use of the term “‘in principle” actually destroyed the 
principle. Inasmuch as the Preparatory Committee of Experts in Basis of 
Discussion 27 had introduced a sentence to the effect that the rule was in- 
applicable in cases of denial of justice, the sub-committee reverted to this 
form by adding a sentence in substitution of the words “‘in principle”’ read- 
ing that the ‘“‘rule does not apply in the cases mentioned” in ,Article 9 
(Denial of Justice). “ 

The original Belgian proposal was advanced as an amendment to Basis of 
Discussion No. 7, dealing with acts of the executive power. It was pointed 
out, however, that local relief was possible against legislation and judicial 
determinations in many countries, especially as the word “legislation” in 
this convention might be deemed to cover also legislation of minor political 
bodies, such as states, counties, municipalities, and districts. In view of the 
fact that local remedies might be available against any form of state action, 
the Commission approved a proposal of the drafting committee to make the 
article a general one, to be placed near the beginning of the convention and 
applying to every form of state action described in the convention. 

Article 5 of the tentative convention read: 


A state cannot avoid international responsibility by invoking its 
municipal law. 


The Preparatory Committee had framed this Basis of Discussion (No. 1) 
as follows: 


A state cannot escape its responsibility under international law by 
invoking the provisions of its municipal law. 


Objection was raised to the word “‘escape,” and the word “disclaim” and 
then “avoid” substituted. In the discussion it was suggested that there are 
cases in which a state can deny any international responsibility by showing 
that the foreigner had been given every right and form of redress accorded to 
the national—for example, in many instances, an action against the officer 
who injured him. This, however, it was pointed out, is not the type of case 
intended, for in such a case there is, in fact, as a rule, no international re- 
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sponsibility in the absence of a denial of justice. It was remarked that, 
when international responsibility actually does attach, the state cannot dis- 
claim or avoid it by pointing to a statute or judicial decision or other provi- 
sion of its municipal law contrary to international law. This thought was 
expressed in the proposals of the United States by a suggested article reading: 
A state cannot justify its failure to comply with an international 
obligation or escape responsibility incurred under international law or 
treaty by invoking the provisions of its municipal law incompatible 
therewith. 


A motion to suppress Article 5 altogether was lost by a vote of nineteen to 
thirteen." 
Article 6 of the tentative convention read as follows: 

International responsibility is incurred by a state if damage is sus- 
tained by a foreigner as a result either of the enactment of legislation 
incompatible with its international obligations or of the non-enact- 
ment of legislation necessary for carrying out those obligations. 


This article is merely an application of Article 1, which posited responsi- 
bility for the acts of ‘“‘organs”’ of the state, by specifying the legislature as 
such an organ. It was argued that to mention the legislature specially in 
connection with the omission of legislation was unnecessary because with re- 
spect to foreign countries the state is a unit, regardless of the constitutional 
organs which may violate its international obligations. These obligations 
might be performed by executive decree or in any way other than legislation 
and still satisfy the international obligation. The particular organ through 
which the state acts, it was argued, was a matter of internal concern only, and 
not of international concern. It was replied, however, that in certain cases 
states might specifically undertake to enact legislation carrying out a treaty 
or other international obligation, in which event the failure to enact the legis- 
lation, if causing damage to a foreigner, would entail international respon- 
sibility. The article carried by twenty-nine votes, with several abstentions. 

Article 7 of the tentative convention read as follows: 

International responsibility is incurred by a state if damage is sus- 
tained by a foreigner as a result of an act or omission on the part of the 
executive power incompatible with the international obligations of the 
state. 


This was practically an adoption of Basis of Discussion No. 7 and gave 
rise to no particular discussion. On the suggestion that local remedies might 
exist in some cases even against acts of the executive power, it was pointed 
out that if there were local remedies there would probably be no interna- 
tional obligation until such remedies had been exhausted, and that the 
Belgian amendment covering the local remedy rule, originally designed as a 


46 The subject-matter of Article 5 was entirely omitted from the proposals submitted by 
the minority of seventeen delegates after the impasse of April 4. 
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part of this article, would, when given an independent place at the head of 
the convention, be clearly applicable to every expression of state action, 
including that of the legislature, or executive, or minor officials. The article 
was adopted unanimously. 

Article 8, as reported by the drafting committee, read as follows: 


1. International responsibility is incurred by a state if damage is 
sustained by a foreigner as a result of acts or omissions of its officials, 
acting within the limits of their authority, when such acts or omissions 
contravene the international obligations of the state. 

2. International responsibility is likewise incurred by a state if dam- 
age is sustained by a foreigner as a result of unauthorized acts of its 
officials performed under cover of their official character if the acts 
contravene the international obligations of the state. 

International responsibility is, however, not incurred by a state if 
the official’s lack of authority was so apparent that the foreigner should 
have been aware of it and could in consequence have avoided the 
damage. 


This article was an outgrowth of Bases of Discussion Nos. 12 and 13.'® 
The United States had proposed a combination of Bases 12 and 13 in one 
article, to read as follows: 


A state is responsible for damage suffered by a foreigner as the 
result of wrongful acts or omissions of its officials within the scope of 
their office or function when such acts or omissions are incompatible 
with the international obligations of the state. 


Several delegations, particularly those of Latin America, contended 
vigorously that paragraph (2) of the article adopted, dealing with the acts of 
officials outside their authority but within the general scope of their em- 
ployment or ‘“‘under cover of their official character,” did not entail interna- 
tional responsibility, because the officers were acting illegally and contrary 
to their orders and were, therefore, not agents of the state. This, indeed, is 
a rule of municipal law in many countries, as, for example, in the United 
States and in England, and in many continental countries that have not yet 
advanced to the stage of France and Germany, in which it is admitted that 
the state must assume responsibility in municipal law for the wrongful acts 
of its officers acting within the scope of their employment even though 
directly contrary to their orders and outside their authority. Nevertheless, 
in international law, claims commissions have on frequent occasions applied 


16 “A state is responsible for damage suffered by a foreigner as the result of acts or omis- 
sions of its officials, acting within the limits of their authority, when such acts or omissions 
contravene the international obligations of the state.” (Basis 12.) 

“A state is responsible for damage suffered by a foreigner as the result of acts of its offi- 
cials, even if they were not authorised to perform them, if the officials purported to act within 
the scope of their authority and their acts contravened the international obligations of the 
state.” (Basis 13.) 
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the rule embodied in the article,!” which was adopted by a majority of twen- 
ty to six, with numerous abstentions. It may be worthy of note, therefore, 
that in international law the doctrine of respondeat superior is admitted, 
whereas in municipal law it is, to a considerable extent, still denied. 

The suggestion may pe made that this would imply a duty on the part of a 
state whose official had wrongfully injured a foreigner to pay damages to the 
foreigner under circumstances where the national would not receive compen- 
sation. If this were true, it would place the foreigner in a position of advan- 
tage over the national. The answer to this suggestion would be that the 
article states that the act of the official would have to ‘‘contravene”’ the 
“international obligations” of the state, and that if in a particular state, as 
in the United States, an action against the officer was the only remedy 
available either to a national or to a foreigner, the making available 
of such a remedy would be a full compliance with the international obli- 
gation of the state; and under such a system no international responsibility 
could arise, unless there was a denial of justice in the pursuit of the local 
remedy against the officer. Not as much attention as it deserved was 
called to the fact that the vast majority of cases arise through the wrongful 
acts of officials in contravention of municipal law, and that in such cases in- 
ternational responsibility does not arise at all until there has been a denial of 
justice or other breach of international law by the state. It is probable that 
many of the delegates conceived the original act of the official injuring the 
foreigner, regardless of whether it contravened municipal law or interna- 
tional law, to be the act contemplated by the article. The debate was not as 
clear as it might have been in drawing the distinction between municipal re- 
sponsibility of the state, which might or might not be assumed under a local 
system for violation of municipal law by an officer, and the international 
responsibility of the state, which in most cases would be involved only in the 
event of a denial of justice. The denial of justice or violation of a treaty 
must be attributable, of course, to an official of the state. 

Sharp differences developed in the Commission with respect to this para- 
graph governing unauthorized acts of officials. It will be recalled that in 
the original Guerrero Report of 1926 and in the Fourth Conclusion of the 
Sub-Committee of Experts, liability for unauthorized acts had been ad- 
mitted within the narrowest limits only, namely, where the government, 
(1) knowing that the act is about to be committed fails to prevent it, or, if 
committed, fails to discipline or punish the officer; or (2) permits no legal 
recourse against him by the injured alien.'* This view found marked ex- 
pression in the Hague Conference, and twenty states only voted for the 


17 See e.g., Metzger (Germany) v. Venezuela, Feb. 13, 1903, Ralston, Venezuelan Arbi- 
trations, p. 578; The Jessie et al. (Gt. Brit.) v. United States, Aug. 18, 1910, Nielsen’s Report, 
479, 480; Panther case (Brazil) v. Germany, 1905, 13 Rev. Gen. D. I. P. (1906) 200; Panama 
Star and Herald (U. 8.) v. Colombia, 1886, Moore’s Digest, VI, 642, 775. 

18 See this JourNAL, Vol. 20, p. 743; Bruns’ Zeitschrift, supra, 228 et seq. 
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broader liability. Indeed, it was rumored that some of the outvoted states 
contemplated withdrawing from the Conference at this point, and when the 
deadlock was subsequently reached, the proposals for a compromise sub- 
mitted by the minority omit all reference to responsibility for unauthorized 
acts of officers. Some delegates conceived that this omission left the issue 
open and unsettled; but far from this being true, as was argued by others, an 
affirmance of liability for authorized acts impliedly concedes a rule of non- 
liability for unauthorized acts. 

Partly to appease the objections which had been raised to the imposition 
of liability for acts of officials outside their authority but within the scope of 
their employment, the last paragraph was inserted, under which a case was 
contemplated in which the official’s lack of authority was so manifest that 
the foreigner could not have regarded him as an agent of the state and could 
have avoided the damage he sustained. The paragraph, therefore, con- 
templates two operative facts—the manifest ultra vires of the officer, and the 
power of the foreigner to have escaped injury. 

The original Basis 13 had undertaken to impose liability “‘if the officials 
purported to act within the scope of their official capacity.’”’ Several dele- 
gations objected to the term “‘purported,’’ because an officer might wrong- 
fully assume powers not vested in him in his actual official capacity, and 
should, therefore, not bind the state; and, on the other hand, in certain cases, 
the state ought to be liable for acts within the scope of the officer’s employ- 
ment, even if he did not purport to act in his official capacity. The Prepara- 
tory Committee probably intended to convey by the word ‘‘purport” the 
idea included in the words ‘‘under cover of their official character’”’—the 
term finally adopted in the convention. 

Several delegations had suggested the combination of Bases 2 (legislative) 
and 7 (executive) organs, and of 12 and 13 (officers, authorized and unau- 
thorized). The delegation of India advanced an ingenious suggestion for 
the combination in one article of all agents of the state, including Basis 1 
(Article 5), as follows: 


A state is liable for the damage suffered by a foreigner within its 
territory by the act or omission of any of its organs (executive, leg- 
islative, or judicial) in contravention of the state’s international 
oblige ‘ions, any provision of the municipal law to the contrary 
notwit standing. 


The suggestion was not acted upon, although numerous delegations were 
of the opinion that the foundation articles should be disposed of as quickly as 
possible, in order that progress might be made on the definition of what con- 
stituted the international obligations, breach of which created international 
responsibility. To that objective, only a few articles, including 9 and 10, 
were devoted. 

Article 9 of the tentative convention read as follows: 
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International responsibility is incurred by a State if damage is sus- 
tained by a foreigner as a result of the fact. 

(1) that a judicial decision, which is not subject to appeal, is clearly 
incompatible with the international obligations of the state; 

(2) that, in a manner incompatible with the said obligations, the 
foreigner has been hindered by the judicial authorities in the exercise 
of his right to pursue judicial remedies or has encountered in the pro- 
ceedings unjustifiable obstacles or delays implying a refusal to do 
justice. 

The claim against the state must be lodged not later than two years 
after the judicial decision has been given, unless it is proved that special 
reasons exist which justify extension of this period. 


The first paragraph of this article is practically the second paragraph of 
original Basis of Discussion 5.!° In the original Basis 27, dealing with the 
local remedy rule, ‘‘courts’”’ were said to include administrative tribunals. 
This parenthetical inclusion is not contained in Article 9, dealing with the 
courts, as now drafted, or is it referred to in Article4. It may be assumed to 
be understood, however. 

The phrase “‘ which is not subject to appeal” was objected to by the Swiss 
delegate on the allegation that it decides the question as to when respon- 
sibility arises, a decision which, he contended, was intentionally left open by 
the local remedy rule in Article 4. He claimed that the phrase in question 
indicates that responsibility does not arise until after all local appeals have 
been exhausted, and he seemed to entertain the belief that the court decision 
in first instance if alleged to be contrary to an international obligation entails 
international responsibility. 

His objection probably indicates that his theory as to the time of the 
conclusiveness of state action and initiation of international responsibility is 
questionable, but in an effort to induce a withdrawal of the objection, the 
Belgian delegate ingeniously suggested that judicial action is a single action 
from beginning to end, and that it cannot be said that the state has spoken 
finally until all appeals have been exhausted; whereas, when a minor official 
acts in alleged contravention of a treaty or international law, an action which 
is then subject to review by a judicial tribunal, two distinct organs of the 
state are in question, and that it might be said that the administrative or 
executive action of the official is state action which might in certain circum- 

19 “A state is responsible for damage suffered by a foreigner as the result of the fact that: 

(1) He is refused access to the courts to defend his rights; 

(2) A judicial decision which is final and without appeal is incompatible with the 
treaty obligations or other international obligations of the state; 

(3) There has been unconscionable delay on the part of the courts; 

(4) The substance of a judicial decision has manifestly been prompted by ill-will 
toward foreigners as such or as subjects of a particular state.”” (Basis 5.) 

‘A state is responsible for damage suffered by a foreigner as the result of the courts fol- 
lowing @ procedure and rendering a judgment vitiated by faults so gross as to indicate that 
they did not offer the guarantees indispensable for the proper administration of justice.” 
(Basis 6.) 
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stances entail international responsibility subject to its discharge by judi- 
cial correction. The explanation of the supposed distinction might rather 
indicate its essential unsoundness, for it would infer that the action of a minor 
official is more conclusive on the state than the decision of a court, no matter 
how high, which is still subject to appeal. It is believed that the issue raised 
indicates the conclusion that, until the state has spoken finally, that is, until 
local relief has been exhausted, international responsibility cannot properly 
be created or invoked. It cannot be determined whether there is any inter- 
national responsibility until it is known what the final state action will be, a 
fact which cannot be known until available appeals and local opportunities 
for correction of the error or wrongful act, if any, have been exhausted. 
Possibly a suggestion of Dr. Latifi, the Indian delegate, may be helpful: 
He suggested that, when breach of treaty or rule of international (not munic- 
ipal) law is alleged, international responsibility is inchoate, becoming com- 
plete or ripe only when the state has spoken finally, and if the breach is then 
uncorrected, the wrong dates back to the original injury. This is but an- 
other way of saying that no formal claim can be made until the state has 
spoken finally, in ordinary cases, for the question whether there is an inter- 
national claim (responsibility) depends on the nature of that decision—but 
the measure of damages might look back to the date of original injury. To 
such a legal proposition, there can be no objection. 

A question was raised with respect to the word ‘“‘clearly”’ in the first 
paragraph before the word “‘incompatible.’”” The argument was made that, 
if a decision is incompatible with a treaty or international law, there is no 
necessity for inserting the word ‘‘clearly” or ‘“‘manifestly”’ (manifestement). 
The delegate from Danzig, Dr. Crusen, from whose draft this word was 
taken, explained that it was inserted in order to prevent too frequent and ill- 
considered a resort to the Permanent Court of International Justice from 
decisions of national courts alleged to infringe international law. He ex- 
pressed his willingness to accept any other word which would indicate this 
thought. Inasmuch, however, as it could not be known whether a decision 
was manifestly incompatible with an international obligation until this had 
been determined by an international tribunal, the thought was deemed diffi- 
cult to express in any language. The objection was finally abandoned on 
the ground that the matter probably would not prove important. 

Paragraph (1) of the article deals with final judicial decisions incompatible 
with international obligations, a fact which may not necessarily involve a 
denial of justice. The second paragraph, however, is designed to cover denial 


of justice. 


It was proposed by the Austrian delegation, supported by the Italian, 
British, United States, and other delegations, that the best term for the 


conception in question was “‘denial of justice.” It was suggested in the sub- 


committee dealing with this question that it was impossible and indeed un- 


desirable to attempt to define a term which fixes only a standard of conduct 


| 
| 
i 


534 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and is subject to application to particular cases. The representatives of 
Rumania, Mexico, Salvador, and other Latin-American countries objected 
so vigorously to the term ‘‘denial of justice,’ which they contended had been 
misconstrued by many international tribunals, that it was decided to en- 
deavor to find a definition sufficiently broad to cover the conception of denial 
of justice without using the term. Bases of Discussion Nos. 5 and 6 had 
included several examples of denial of justice, namely, refusal of access to 
the courts, unconscionable delay, decisions directed against foreigners as 
such, and a broad residuary clause (Basis No. 6) reading: 


A state is responsible for damage suffered by a foreigner as the result 
of the courts following a procedure and rendering a judgment vitiated 
by faults so gross as to indicate that they did not offer the guarantees 
indispensable for the proper administration of justice. 


The United States had accepted this Basis, merely suggesting a change 
of the word ‘‘and”’ after “‘procedure” to ‘‘or.”’ Objections to this Basis, 
however, were so many that the sub-committee voted to drop it and were 
then driven to the necessity of finding a substitute. This appeared for a 
time almost impossible. Indeed, the nearest approach to agreement seemed 
to be centered upon a proposal of the German delegate to the effect that 
state responsibility is incurred by a state for the action of its judicial authori- 
ties incompatible with the state’s international obligations. This seemed to 
many, however, to be too broad a generalization. The Italian delegate, Dr. 
Giannini, then suggested a way out by proposing a combination of a Polish 
proposal and a French proposal for paragraph (2). The Polish proposal had 
read that responsibility was incurred if the foreigner was hindered by the 
courts in the exercise of his rights, which the Polish delegation intended to 
mean rights under local law. This they defined in parentheses as ‘‘denial of 
justice.’ The addition of the words ‘‘in a manner incompatible with the 
international obligations of the state”? would give this phrase a broader 
connotation, for which reason it was accepted by those states interested in 
having a broad definition of ‘‘denial of justice.” 

The second sentence reading ‘‘or has encountered in the proceedings un- 
justifiable obstacles or delays implying a refusal to do justice”’ originally 
ended, in the French proposal, with the words ‘‘implying a refusal to decide 
the case.”” This was objected to as inadequate, for the courts often did not 
refuse to decide cases, but were corrupt, biased, influenced by the executive, 
or in other ways were lacking in that impartiality implicit in the proper ad- 
ministration of justice. Cases were cited pointing out the inadequacy of the 
definition. On this protest the phrase was changed to read ‘‘implying a 
refusal to do justice,’ which is considerably broader and may be deemed to 
cover difficulties in the procedure prior to judgment which would justify an 
allegation of denial of justice. 

In its original form the words ‘deliberate or” were inserted before the 
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word “unjustifiable,” but it was thought by the drafting committee that 
“unjustifiable” was broad enough to cover the adjective ‘‘deliberate.”’ 

The German delegate had pointed out that justice may be denied by the 
executive or legislature in refusing open access to the courts or in influencing 
the courts, and that this was not covered by Article 9. It was suggested, 
however, that such breaches of international obligations would be covered by 
the articles dealing with wrongful acts or omissions of the legislative or execu- 
tive authorities, so that in a sense all instances of denial of justice would not 
be covered by Article 9. 

In the Commission, the Uruguayan delegate contended that the term 
“exercise of the rights which belong to the alien,” as the sub-committee’s 
draft originally read, was too broad and uncertain, although preferred by 
many of the delegates. He suggested the substitution of the words “‘ester en 
justice” (to pursue judicial remedies), an amendment which was accepted by 
the Commission. It may be hoped that Article 9, however unsatisfactory, 
would, had a convention been adopted, have been broad enough to warrant 
the belief that the term “‘denial of justice” had not been unduly limited, and 
that scope had been given to the judicial development of the concept em- 
braced in the term. 

The third paragraph of Article 9, indicating that a claim must be lodged 
within two years of a final judicial decision of a national court, was originally 
a Danish amendment, limited to one year. It was argued in support that 
judicial decisions and their reasons spoke for themselves, that a country 
ought not to be subject to claims because of such decisions for an indefinite 
period, and that if international claim is to be made, it should be made with- 
in a reasonable time. The delegations of the United States, Great Britain, 
and others objected to the clause as new legislation and as limiting the 
privilege of international recourse, which might often require a longer period 
for investigation to determine whether or not a claim should be made. This 
is especially true in connection with large groups of claims arising, for exam- 
ple, out of war or insurrection, in which it might be difficult to examine the 
facts in many cases within a short period. The amendment was, however, 
adopted by a majority of sixteen to fifteen, with a qualifying clause that 
special reasons, presumably to be passed upon by a tribunal, might justify an 
extension of the period. The whole article was then adopted unanimously, 
but with two abstentions. 

Article 10 of the tentative convention read as follows: 

As regards damage caused to a foreigner or his property by private 
persons, the state is only responsible where the damage sustained by the 
foreigner results from the fact that the state has failed to take such 


measures as in the circumstances should normally have been taken to 
prevent, redress or inflict punishment for the acts causing the damage. 


This article, which hardly came before the drafting committee for revision, 
was adopted on the afternoon of April 4, the 15th meeting of the Commission, 
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by a very slight majority—twenty-one to seventeen. The article was an 
amendment of a text proposed by the second sub-committee,” in substitu- 
tion of Bases 10, 17, 18.272 One might suppose that so well-established a 
legal proposition would receive unanimous support, for it merely enacts the 
due diligence rule which claims commissions have applied on innumerable 
occasions. The article, however, met two objections—one relevant, the 
other believed to be somewhat less so. The first objection was that of the 
Mexican delegate, shared by others, that the failure to inflict punishment 
does not increase the damage suffered by the foreigner as the result of a 
private tort. This was but the reiteration of a position already advanced in 
connection with other articles and, while noted, was not put toa vote. The 
second objection, which, it is believed, had little relation to the subject- 
matter of the article, reiterated the well-known view that the maximum 
measure of an alien’s protection was that enjoyed by the national; that is to 
say, equality of diligence, and not ‘‘due”’ diligence, is the correct criterion. 
It is believed that the objection was not well founded, because ‘‘equality”’ of 
treatment and “‘due diligence’’ are not comparable terms; but the “‘ due dili- 
gence”’ article was availed of as a springboard from which to launch an at- 
tack, in entire good faith, upon those rules of international law which have 
measured the alien’s rights quite independently of any reference to what 
nationals might enjoy or suffer. 

The debate was limited because of the pressure for time on the afternoon 


20 “* A state is responsible for damage caused by a private person to the person or property 
of a foreigner if it has failed to take such preventive or punitive measures as in the circum- 
stances might properly be expected of it.” 

“Commentary of the sub-committee: 

“Tt was recognised that a state is in principle not internationally responsible for damage 
caused by a private person to the person or property of a foreigner. In such a case the 
state can only become responsible through its own act. 

“This is the case where the State has failed to take such preventive or punitive measures 
as in the circumstances migit properly be expected of it. 

“The text submitted to the Committee is the result of reciprocal concessions between 
different points of view. It has been intentionally drafted in very wide terms so as to leave 
to international tribunals the full freedom of judgment which they must have in order to 
take account of the varying circumstances of particular cases.’’ 

21 “A state is responsible for damage suffered by a foreigner as the result of failure on the 
part of the executive power to show such diligence in the protection of foreigners as, having 
regard to the circumstances and to the status of the persons concerned, could be expected 
from a civilised state. The fact that a foreigner is invested with a recognised public status 
imposes upon the state a special duty of vigilance.’ (Basis 10.) 

“A state is responsible for damage caused by a private individual to the person or property 
of a foreigner if it has failed to show in the protection of such foreigner’s person or property 
such diligence as, having regard to the circumstances and to any special status possessed by 
him, could be expected from a civilised state.’”’ (Basis 17.) 

“‘A state is responsible for damage caused by a private individual to the person or property 
of a foreigner if it has failed to show such diligence in detecting and punishing the author of 
the damage as, having regard to the circumstances, could be expected from a civilised state.” 
(Basis 18.) 
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the article was considered. Haste was possibly a mistake. After the intro- 
duction of the sub-committee’s draft, the opposition was led by Dr. C. C. 
Wu, the Chinese delegate, who addressed himself to the following alternative 
proposal of China: 

A state is only responsible for damage caused by private persons to 
the person or property of foreigners if it has manifestly failed to take 
such preventive or punitive measures as in the circumstances might 
moe be expected of it had the persons injured been its own 
nationals. 


It is hard to say what difference in legal result the adoption of this draft 
would have had, but the argument made in support of it probably prevented 
its adoption by the majority. That argument was, in effect, that a foreigner 
must take into account the administrative organization of a country to which 
he goes as much as he takes into account its climate, and that he cannot 
claim greater privileges or protection than nationals. Dr. Wu also added 
that such words as ‘‘normally,” ‘‘reasonably,” or “‘ properly’’—all of which 
were suggested as alternatives in the sub-committee’s draft—were not a 
satisfactory test of the standard of protection to be accorded, because of 
their uncertainty, whereas the standard of ‘national treatment’’ seemed to 
the speaker a satisfactory test. The Chinese delegate failed to state that 
such terms as ‘‘due,”’ ‘“‘reasonably,” “normally ’’—one of which was used in 
his own draft—inevitably took into account the conditions of time and cir- 
cumstance, and constituting standards merely, would necessarily be applied 
to particular facts, ordinarily after the exhaustion of local remedies, by 
diplomatic contentions or by an international tribunal which would deter- 
mine whether the measures taken by the government were such as might 
normally, reasonably, or properly have been expected under the circum- 
stances. 

The Chinese delegate, it is believed, was in the main correct in asserting as a 
principle that, in first instance, the foreigner’s rights are governed by the 
local law, and that, if the foreigner receives the same treatment as a na- 
tional, he or his country would ordinarily have no legitimate ground for 
complaint. The flaw in the argument was that the proposition was made 
too absolute, for international law has probably established the rule that 
certain exceptional types of injury transgressing the requirements of civi- 
lized justice or administration would justify an international claim, even 
though nationals might for lack of a remedy have to tolerate them. The 
principle that equality of treatment between nationals and aliens suffices to 
release a state from pecuniary liability for injuries to aliens is conditioned 
upon the assumption that its administration of law and order satisfies the 
requirements of civilized justice—and the possibility of proving the contrary 
would be exceptional only.22 Yet their insistence upon a categorical rule 


22 See Borchard, Diplomatic Protection of Citizens Abroad (1915), §44 and authorities 
there cited. 
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that equality of treatment with nationals was, presumably, the maximum 
that an alien could demand, moved seventeen nations to vote against the due 
diligence rule as framed, and ultimately served to prevent that two-thirds 
vote without which a convention could not be concluded. In the proposals 
submitted after the deadlock by the minority, as representing their views of 
what the convention should provide, it is stated in the first article, defining 
international obligations, that ‘“‘this provision does not affect the question 
of the equality of treatment for foreigners and nationals in so far as the 
protection of their persons and that of their property is concerned.” It is 
somewhat singular that the proposed Convention of Paris, November, 1929, 
to govern the rights of foreigners, and the proposed Hague Convention on 
the international responsibility of states arising out of injuries to foreigners 
both broke down on the issue of equality—the former because, it is under- 
stood, it would not concede equality to foreigners in municipal law, the 
latter because equality under all circumstances was not deemed by the ma- 
jority sufficient. 

Finally, reference may be made to an amendment to the sub-committee’s 
draft, proposed by the Hungarian delegate, adding to it at the end the phrase 
“‘provided local remedies have been exhausted without redress.”’ Strictly 
speaking, this addition is necessary in order to make the definition of interna- 
tional responsibility for the acts of private individuals complete and legally 
correct. It was pointed out, however, that the local remedy rule contained 
in Article 4 applied to every article of the convention dealing with state 
action, and that it would also necessarily apply to this article. In the belief 
that it was unnecessary to mention the local remedy rule specifically in this 
article as distinguished from others, the amendment was voted down. 

As already observed, the minority of seventeen, having on April 4 reached 
the conclusion that the tentative convention arrived at was unsatisfactory to 
them, laid before the majority certain conditions upon their adherence to 
any convention. In the caucuses which were held by majority and minority, 
the United States took no part. The minority suggested, without justifica- 
tion, it is believed, that only such Bases had been considered as imposed 
responsibility, and they therefore asked that Bases denying responsibility, 
such as Basis 22, dealing with damage by mob violence, etc.,¥ and Basis 24, 


23 “ A state is, in principle, not responsible for damage caused to the person or property of a 
foreigner by persons taking part in an insurrection or riot or by mob violence.” (Basis 22.) 

“Nevertheless, a state is responsible for damage caused to the person or property of 4 
foreigner by persons taking part in an insurrection or riot or by mob violence if it failed to use 
such diligence as was due in the circumstances in preventing the damage and punishing its 
authors.” (Basis 22 (a).) 

“A state must accord to foreigners to whom damage has been caused by persons taking 
part in an insurrection or riot or by mob violence the same indemnities as it accords to its 
own nationals in similar circumstances.’’ (Basis 22 (b).) 

“A state is responsible for damage caused to foreigners by an insurrectionist party which 
has been successful and has become the government to the same degree as it is responsible 
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dealing with self-defense of the state as a ground for disclaiming responsi- 
bility,?4 should also be considered. This, the majority willingly conceded. 
The minority also proposed an article denying state liability for a “‘ political” 
crime against a foreign public official unless the state has neglected its duty 
of special vigilance to prevent the crime or punish the guilty.2> Probably 
this article would not have given rise to difficulty. The minority also 
proposed an article dealing with the nationality of claims, adopting the usual 
rule that the injured person must have been a national of the claiming state 
at the time the injury arose and at the time of presentation of the claim.”® 
Probably this article also would not have given rise to objection. 

Consideration of these articles by the full Commission became abortive, 
however, because of the modifications suggested by the minority in the arti- 
cles already tentatively agreed upon, particularly, as already observed, the 
suggested elimination of the paragraph imposing liability for the unauthorized 
acts of officials, the suppression of the due diligence rule, and the insistence 
upon absolute equality as the maximum of alien privilege. 

Among the subjects not considered by the conference were: 1. Liability 
for the wrongful acts or omissions of political subdivisions of a state or of 
political units whose foreign relations it conducts (Bases 16 and 23); 2. 
Concessions or contracts and public debts (Bases 3, 8, 4, and 9); 3. Liability 
for the deprivation of liberty (Basis 11); 4. Liability for withdrawing a 
private right of recourse (Bases 15 and 20); 5. Damages resulting from insur- 
rections, riots, or other disturbances (Bases 21 and 22, with its subdivisions) ; 
6. The measure of damages (Bases 19 and 29); 7. Certain grounds for dis- 
claiming responsibility, such as self-defense (Basis 24), reprisals (Basis 25), 
and the Calvo Clause (Basis 26); and 8. The national character of claims 
(Basis 28). The jurisdictional clause (Basis 30) was considered, but not 


for damage caused by acts of the government de jure or its officials or troops.” (Basis 22 
(c).) 

“A state is responsible for damage caused to the person or property of a foreigner by 
persons taking part in a riot or by mob violence if the movement was directed against 
foreigners as such, or against persons of a particular nationality, unless the government 
proves that there was no negligence on its part or on the part of its officials.” (Basis 22 (d).) 

* “A state is not responsible for damage caused to a foreigner if it proves that its act was 
occasioned by the immediate necessity of self-defense against a danger with which the 
foreigner threatened the state or other persons. 

“Should the circumstances not fully justify the acts which caused the damage, the state 
may be responsible to an extent to be determined.’”’ (Basis 24.) 

* “The international responsibility of a state, for a political crime committed against the 
person of a foreigner that assumes a public character, is not involved unless the state has 
neglected its duty of special vigilance in regard to the appropriate measures with a view to 
preventing the crime or with a view to the pursuit, arrest and trial of the guilty person.” 

* “A state cannot claim pecuniary indemnity, by reason of damages suffered by a private 
person on the territory of a foreign state, unless the injured person was, at the moment when 
the damages were caused, and remained up to the decision to intervene, a national of the 
claimant state.” 
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voted upon, because the general drafting committee of the conference had 
proposed a uniform article for the judicial settlement of differences which 
was to be incorporated in all of the conventions concluded. 

It should be added that many of the proposals advanced by the different 
delegations and which, it is hoped, may be printed in the final report of the 
conference, constitute contributions whose ultimate effect on international 
law may be considerable. In this connection, mention may be made of the 
proposals of the British Government dealing with the nationality of claims, 
and of the proposals of other governments dealing with other topics of the 
proposed convention. The official documents thus placed before the con- 
ference by the participating governments, together with the official replies 
printed by the League of Nations, constitute source material of considerable 
value, which, as occasion permits, is likely to be drawn upon by international 
tribunals. In spite of the fact, therefore, that no convention was arrived at 
—and the conclusion seems inescapable that the subject of international re- 
sponsibility of states for injuries to aliens is not ripe for codification—the 
amount of thought which was concentrated upon the subject, and which has 
resulied in so many Official and scientific expressions of opinion, is likely to 
exert considerable influence upon the further development of international 
law. 
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DELIMITATION OF THE TERRITORIAL SEA 


THE METHOD OF DELIMITATION PROPOSED BY THE DELEGATION OF 
THE UNITED STATES AT THE HAGUE CONFERENCE FOR 
THE CODIFICATION OF INTERNATIONAL LAW 


By 8. Boaes 
Geographer, Department of State 


Since the legal rights of the coastal state and of foreign states within the 
territorial sea! differ greatly from the rights of all states on the high sea, it 
should be made possible for a navigator, or a fisherman, or the coastal state, 
to determine with certainty whether or not a vessel is in territorial waters or 
on the high sea. It will be practically impossible to negotiate a general con- 
vention embodying fundamental international law relating to territorial 
waters until the geographical problem of delimiting the zone of territorial 
waters is solved. The complexity and importance of the geographical prob- 
lem are evident in the fact that, of the 28 ‘‘ bases of discussion”? which were 
formulated by the preparatory committee, for the consideration of the Com- 
mission on Territorial Waters at the Conference for the Codification of In- 
ternational Law recently held at The Hague, one-half related to the delimita- 
tion of territorial waters, while the other half related to legal rights and 
obligations. 

The proposal of the delegation of the United States of America which was 
submitted at the Conference at the session of March 27, 1930, represented an 
attempt to view all of the problems of delimitation as a whole, and to set 
forth a body of rules both simple in application and definite in result. This 
is believed to be the first attempt to draft a comprehensive and systematic 
body of rules for the purpose, and it was suggested that they be studied ob- 
jectively, so far as practicable, on the charts and maps of the coasts in which 
the participating countries were especially interested. 

The American proposal was based on the assumption that, since we cannot 
choose our coasts but must take them as we find them, so the limit of the 
territorial sea, once the breadth of the belt is agreed upon, must be a line 
which is derived directly from the coast-line, in an automatic manner except 
where allowance must be made for existing agreements and situations. 

In order to delimit the territorial sea it is necessary to have agreement re- 


1 At the Conference for the Codification of International Law, which was held at The 
Hague, March 13-April 12, 1930, the Second Commission (that on Territorial Waters) 
chose the term “territorial sea” in preference to the more commonly used term “territorial 
waters.” 
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garding the breadth of territorial waters, the landward base-line from which 
it is measured, and the method of drawing the seaward boundary line. 

With reference to the question of the breadth of the territorial sea, and the 
base-line, the American position is that territorial waters extend to three 
marine or nautical miles? measured from low-water mark * along the coast. 
Norway, Sweden, Finland, and Iceland claim four miles; several countries, 
principally in the Mediterranean, claim six miles. It was pointed out at the 
conference that four-fifths of the shipping of the world is conducted by na- 
tions which regard three nautical miles as the width of the territorial waters. 
In the interests of clarity and brevity the three-mile rule will be assumed. 

The problems involved in the method of delimiting territorial waters are 
almost entirely independent of the breadth of territorial waters—whether 
three miles, four miles, six miles, or any other width. In front of straight and 
simple convex coast-lines there is general agreement as to the method of 
drawing the boundary line between the high sea and the territorial sea. 
Complications arise, however, when there are bays, islands, archipelagos, 
straits, and roadsteads to be taken into consideration. Difficulties increase 
when there are straits between islands, and islands within straits. 

In the delimitation of territorial waters two groups of interests need to be 
taken into consideration: (1) navigation; and (2) fishing. The interests of 
navigation require a minimum of interference on the part of a coastal state, 
and the maximum of simplicity in the principles and rules for the delimita- 
tion of territorial waters. Interest in fishing rights is restricted to certain 
coasts and is of two sorts: (1) the interest of the coastal state in territorial 
waters as the zone in which its nationals have an exclusive right to fish; and 
(2) the interest of all countries whose fishermen visit the fishing banks to 
protect small fry and thus insure good fishing in the future. 

Because it is an accepted rule of international law that only the nationals 
of the coastal state may fish in its territorial waters, there is a tendency, on 
the part of states whose coastal waters are good for fishing purposes, to 
delimit their own territorial waters in such a way as to acquire the largest 
possible area of territorial sea. In the present unsettled state of things a 
country sometimes attempts to apply the rules for delimiting territorial 

2 The nautical mile was defined by the Technical Subcommittee (appointed by the Com- 
mission on Territorial Waters) as the equivalent of one minute of latitude at the particular 
latitude concerned—varying about 19 meters between the equator and the poles. The 
American delegation recommended the adoption of 1852 meters as the invariable length of 
the nautical mile—the definition adopted by the International Hydrographic Conference at 


Monaco, in April, 1929, and already accepted by at least half a dozen countries. 

3 The Technical Subcommittee of the Commission on Territorial Waters defined the base- 
line as follows: 

Subject to the provisions regarding bays and islands, the breadth of the territorial sea is 
measured from the line of low-water mark along the entire coast. 

For the purposes of this Convention, the line of low-water mark is that indicated on the 
charts officially used by the Coastal State, provided the latter line does not appreciably de- 
part from the line of mean low-water spring tides. 
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waters on its own coasts in a manner which it finds objectionable when 
applied by another country for the purpose of excluding foreign fisher- 
men. 

Any general convention relating to the territorial sea will necessarily take 
into account existing treaty and other arrangements, and existing situations 
in “historic waters.’”’ These arrangements and situations are believed to 
affect only the landward base-line from which territorial waters are de- 
limited. There appear to be no agreements or understandings which affect 
the manner or method of drawing the boundary line between the high sea and 
the territorial sea. 

If the territorial sea is to be delimited in a manner to occasion the least 
possible interference with navigation, it will be necessary to assume the 
viewpoint of one who is on the sea and who wishes to know where territorial 
waters begin. ‘The viewpoint of a man on land who wishes to know where 
territorial waters end is of no more than theoretical importance except as it 
may be said to coincide with the fishermen’s interest in those limited areas in 
which fishing is profitable. The difficulties hitherto encountered in delimit- 
ing portions of the territorial sea have arisen, however, largely from the fact 
that the problem has generally been considered from the viewpoint of a man 
on the land rather than the viewpoint of the navigator. This is particularly 
true with reference to bays, the discussion of which will be found in a later 
section. 


THE GENERAL RULE FOR DELIMITATION 


The literature on territorial waters frequently states that the three-mile 
belt is to be measured ‘“‘following the sinuosities of the coast.”’ But it is not 
clear how the sinuosities of the coast are to be followed. 

Three different methods of drawing the line of the exterior limit of terri- 
torial waters have at different times been proposed: 

(1) A line parallel to the general trend of the coast, following the sin- 
uosities thereof ; 

(2) A series of straight lines, parallel to straight lines drawn from point to 
point along the coast and from island to island; and 

(3) A line all points of which are precisely three miles (or any other dis- 
tance) from the nearest point on the coast. 

The first method (see Fig. 1-a),* that of a line following the sinuosities of 
the coast and drawn parallel to the general trend of the coast, is occasionally 
suggested in the literature. It is utterly impracticable, however, and was 
not proposed at the Hague Conference. 

The second method is really a combination of two methods. The distinc- 
tive feature is that on concave coasts it follows a series of straight lines 
arbitrarily drawn. Several of the countries which signed the North Seas 
Fisheries Convention of 1882 interpret the ten-mile bay provision of that 


4 These figures will be found on pages 546-547, infra. 
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convention as entitling them to draw lines up to ten nautical miles in length 
in almost any indentation of the coast, however shallow it may be and how- 
ever much it may exceed ten miles in breadth between the headlands. Thus 
there may be a series of ten-mile lines within a single wide bay with smoothly 
curved shores, drawn between points arbitrarily chosen. But along convex 
coasts straight lines are impracticable and here the second method coincides 
with that which is next explained. (See Figure 1-b, which is an actual case, 
copied from an unpublished foreign chart.) 

But it does not seem altogether reasonable to use one method where the 
land penetrates into the sea, and another method where the sea penetrates 
into the land. Practically it presents considerable difficulties, because con- 
vexities and concavities of the coast are of all degrees and sizes, and grade off 
insensibly into one another. Since the straight lines must be drawn arbi- 
trarily, it imposes upon the coastal state the burden of deciding where they 
shall be drawn, and the navigator cannot know where territorial waters begin 
unless the coastal state publishes the lines on charts. 

The third method (see Fig. 1-c) is intended to meet the actual requirements 
of the navigator. It is a line every point of which is precisely three nautical 
miles from the nearest point on the coast. 

This general principle, in the language of the American amendment pre- 
sented at the Hague Conference, reads as follows: 


Except as otherwise provided in this Convention, the seaward limit 
of the territorial waters is the envelope of all arcs of circles having a 
radius of three nautical miles drawn from all points on the coast (at 
whatever line of sea level is adopted in the charts of the coastal State), 
or from the seaward limit of those interior waters which are contiguous 
with the territorial waters. 


One and only one such line may be drawn in front of any coast. 

The practicability of the third method is shown as follows. Finding his 
position at sea, and locating it on his chart, the navigator describes a circle 
of three-mile radius; if it cuts land or national waters ® he knows that he is in 
territorial waters; if it barely touches land (or national waters) he knows 
that he is exactly on the boundary line between the territorial sea and the 
high sea; if it does not touch at all he knows that he is on the high sea. 
(See Fig. 2.for illustration of all three positions.) Because only one such 
line can be drawn no line needs to be drawn at all on the chart. 

If the line is drawn, however, it will invariably be found to be the envelope 
of the ares of circles of three-mile radius drawn from all points on the coast- 
line and from the exterior limit of national waters. Although it takes due 
account of every point on even the most complex coast, it should be noted 


5 “National waters” are also called ‘inland waters” and “interior waters.’’ These latter 
terms, although commonly employed, are somewhat inapt when applied to the waters of 4 
bay or estuary which is contiguous with the territorial sea. 
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that the envelope of the arcs of circles constitutes a relatively simple line in 
all cases.® 

The three methods coincide in results obtained in front of perfectly straight 
coast-lines. 

All three systems are geometrical in character. In fact any system for 
delimiting territorial waters must be derived geometrically from the coast-line. 
No non-geometrical line limiting territorial waters is conceivable, except a 
line which bears no relation whatever to the coast, and such a line would be 
inconceivable as a practical solution of the problem. 

In order to present a complete picture of the problems involved in delimit- 
ing territorial waters it must be observed that although, by the principle of 
drawing the envelope of the arcs of circles, there is one and only one such line 
which can be drawn in front of any coast, it does not follow that there is only 
one coast-line from which any line representing the limit of territorial waters 
can be drawn. In fact any boundary line between the territorial sea and the 
high sea which is derived by the “‘envelope’’ method may be derived from 
any one of a number of coast-lines of almost infinite variety and character. 
Figure 3 is designed to illustrate this fact. If the critical points (A, B, C, 
etc., on the diagram) from which the ‘‘envelope”’ arcs are drawn should coin- 
cide, on any two coasts, in their relative distance and direction from one 
another, the “‘envelopes’”’ would be identical, and one could be superposed 
upon the other. An appreciation of this fact is essential to a thorough un- 
derstanding of the problems of delimiting the territorial sea. 

Since coast-lines are of infinite variety, any single rule, no matter how 
simple, must operate to produce some stretches of territorial sea boundary 
which will be found unsatisfactory to navigators, to fishermen, or to both. 
In attempting to avoid or eliminate such undesirable features there are but 
two alternatives: 

(1) A series of rules or principles, each of which is adapted to a particular 
type of coast; 

(2) A single rule, such as the envelope of the ares of circles, with provision 
for the elimination of occasional impracticable results. 

The first method appears to have been in the back of the minds of the 
majority of those who have hitherto made studies regarding the delimitation 
of the territorial sea. This accounts for the proposal to draw straight lines in 
front of concave coasts, while drawing arcs of circles in front of convex coasts. 
It accounts also for the efforts which were made by the preparatory commit- 
tee for the Hague Conference, and at the Conference, to provide still differ- 
ent methods for the delimitation of the territorial sea around the islands of an 


* In Figure 1-c, note that although the arcs of circles of three-mile radius are drawn from 
all points on the coast, a small number of the arcs drawn from the outermost points on the 
coast extend out beyond all the others, and the outer portions of these constitute the “‘en- 
velope.” In the diagram these are the arcs which are swung from points A to L inclusive. 
The = described from all the intermediate points, for example from M, nowhere touch the 

envelope.” 
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Territorial sea 


General trend oF “the cosas 


High sea 


£ 
Territorial sea 


Scale of nautical miles on all diagrams 
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Fic. 1. Suggested methods of delimiting the territorial sea. 

(a) Lines following the sinuosities of the coast, drawn parallel 
to the general trend of the coast. A vague and impracticable 
idea. 

(b) Straight lines parallel to straight lines, drawn between 
selected points on a concave coast (with the ares of circles else- 
where). This illustration is copied from an unpublished foreign 


(c) The American proposal: a line every point of which is 
exactly three nautical miles from the nearest point on the coast, 
described as the envelope of the ares of circles of three-mile 
radius drawn from all points on the coast. 


J 


Fig.2. The navigator’s method of ascertaining whether he is 
in territorial waters or on the high sea, if the limit is defined as 
the “envelope of the arcs of circles of three-mile radius.’’ It is 
evident that the limit of the territorial sea need not be indicated 
on the chart. 


Grae 


Fic. 3. Two dissimilar coasts the limits of whose territorisl 
waters are identical in form. The points from which the ef 
velopes of the arcs of circles are developed (A, B, C, ete.) hart) 


exactly the same relative positions on the two coasts. 


10 mile maximum 


(a) 

4. Proposals for minimum “‘bays.”’ 

(a) The American proposal. 

(b) The French proposal. ; 

The proposal may be said to have been, in each ins 
when the bay is larger than the minimum 4 i 
be drawn between headlands, or where the bay 
ten miles in width, and that the three-mile limit will be 
out from the straight line. With both proposals, where the ba 
has less indentation, the territorial sea limit will follow 
“envelopes of the arcs of circles” drawn from all points 
coast inside the bay. 
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Fic. 5. The American proposal regarding bays and estuaries. 

(a) Since the area between the envelopes of the arcs of circles 
and the straight headland-to-headland line (shaded in the 
diagram) exceeds the area of the semi-circle (marked ‘‘m’’), the 
waters of the bay are interior or national waters, and the 
straight line becomes the landward boundary of the territorial 
sea, 


(b) Since the area between the envelopes of the arcs of circles 
and the straight headland-to-headland line (shaded) is less than 
the area of the semi-circle (marked ‘‘m”’), the waters of the bay 
are not interior waters, and the territorial sea is delimited by 
means of the envelope of the arcs of circles of three-mile radius 
drawn from all points on the coast. 


Fia. 6. The American proposal for the elimination of objec- 
tionable pockets of the high sea. 

The envelope of the arcs of circles of three-mile radius is first 
drawn from all coasts, both mainland and islands. Where 
there is a pronounced pocket of high sea which may be wholly 
enclosed by drawing a single straight line not more than four 
miles long, such a line is drawn where the entrance first narrows 
to four miles. If the area between the straight line and the 
“envelope” (the three shaded areas in the diagram) exceeds the 
area of a semi-circle drawn on the four-mile line (as in the upper 
and lower shaded areas), the pocket of high sea may be assimi- 
lated to the territorial sea. If the area is less than that of the 
semi-circle (as in the middle shaded area) the pocket remains a 
portion of the high sea. 
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archipelago. It involves, however, the definition of such terms as “bay” 
and “group of islands,” and the classification of coast-lines into discrete 
types. This is exceedingly difficult, if not impossible, and almost futile 
when it is remembered that coast-lines of very dissimilar types may have 
territorial sea boundaries which are strikingly similar if not identical. 

The alternative method is the result of studying all aspects of the problem 
with relation to each other, keeping in mind particularly the point of view of 
the man on the sea, especially the navigator. This method is to derive the 
limit of territorial waters from all points of the coast-line by a single, simple 
geometrical procedure, and then to eliminate any impracticable portions of 
the line by an equally simple and impartial geometrical principle. 

It will be found that nearly all of these impracticable results really belong 
to a single type, namely, small pockets of the high sea which are almost 
wholly surrounded by territorial waters. The occurrence of such pockets of 
high sea in bays has been the occasion of much difficulty and serious study. 
The similarity of the problems created by the occurrence of such pockets of 
high sea in the vicinity of islands appears not to have been noted. 

It has been remarked that there is quite general agreement on the principle 
of the ‘“‘envelopes of the ares of circles” in delimiting territorial waters in 
front of convex coasts, and that difficulties arise only with respect to concave 
and highly complicated coast-lines. These difficulties relate chiefly to the 
interior or landward base-lines from which the envelopes of the ares of circles 
should be drawn. 

Assuming the ‘‘envelope” method as the general rule of delimiting the 
territorial sea, two questions arise, both of which relate to the base-line from 
which the three-mile belt is to be measured on certain types of coasts: 

(1) What is to be regarded as “‘land,”’ having a coast-line from which to 
measure at low-water mark, in the case of rocks and shoals awash only at low 
tide and therefore not constituting bona fide islands? 

(2) What are the boundaries between national or inland waters and the 
territorial sea, which are to be followed in lieu of the coast-line in front of 
pronounced indentations of the coast, such as bays and estuaries? 

The first question is one of definition only. The answer does not affect the 
method of delimiting territorial waters. It matters not whether an “‘island”’ 
is defined as being capable or incapable of use, or as exposed at all stages of 
the tide or only at low tide. Any such definition simply determines what 
“land” is to be disregarded altogether in the delimitation of territorial 
waters. Discussion of this question is omitted from the present study. 

The second question involves, in a sense, both definition and delimitation. 
It is discussed below under the heading ‘‘ Bays and Estuaries.” 


BAYS AND ESTUARIES 


There is no other aspect of the problem of delimiting territorial waters 
which has occasioned as much difficulty as the determination of the particular 
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indentations of the coast—whether called bays, gulfs, estuaries, or anything 
else—whose waters constitute national or interior waters rather than ter- 
ritorial waters. The North Atlantic Fisheries Arbitration Tribunal, for 
example, decided that 


In case of bays, the three marine miles are to be measured from a 
straight line drawn across the body of water at the place where it ceases 
to have the configuration and characteristics of a bay.’ 


There is as yet, however, no established rule by which to determine what 
bodies of water ‘“‘have the configuration and characteristics of a bay.”’ It 
is admitted that when an indentation of the coast is regarded as a bona 
fide bay, it ceases to have the configuration of a bay at its outer head- 
lands. 

Assuming that an indentation of the coast constitutes a true bay, there is a 
question as to its size. In the case of a large gulf the boundary of territorial 
waters is measured from the sinuosities of the coast. The waters of a small 
bay, which does not exceed six nautical miles in width, are automatically 
enclosed by the three-mile rule. A ten-mile width has been frequently 
accepted, however. The reasons for the ten-mile rule have been well stated 
by Judge John Bassett Moore: § 


Since you observe [he wrote to Mr. Barclay], that there does not 
appear to be any convincing reason to prefer the ten-mile line in such a 
case to that of double three miles, I may say that there have been sup- 
posed to exist reasons both of convenience and of safety. The ten-mile 


line has been adopted in the cases referred to, as I understand them, as a 
practical rule. The transgression of an encroachment upon territorial 
waters by fishing vessels is generally a grave offence, involving in many 
instances the forfeiture of the offending vessel and it is obvious that the 
narrower the space in which it is permissible to fish the more likely the 
offence is to be committed. In order therefore that fishing may be both 
practicable and safe and not constantly attended with the risk of violat- 
ing territorial waters, it has been thought to be expedient not to allow it 
where the extent of free waters, between the three-mile line drawn on 
each side of the bay, is less than four miles. This is the reason of the 
ten-mile line. Its intention is not to hamper or restrict the right to fish, 
but to render its exercise practicable and safe. When fishermen fall in 
with a shoal of fish, the impulse to follow it is so strong as to make the 
possibility of transgression very serious within narrow limits of free 
water. Hence it has been deemed wiser to exclude them from spaces 
less than four miles each way from the forbidden lines. In spaces less 
than this, operations are not only hazardous, but so circumscribed as 
to render them of little practical value. 


The report of the Commission on Territorial Waters, at the recent Hague 
Conference, contains the following statement regarding the ten-mile rule: 


"I Proceedings, p. 97. 
® In a letter quoted in 13 (1894-95) Annuaire de l’ Institut de Droit Int., p. 146: quoted in 
Jessup, The Law of Territorial Waters and Maritime Jurisdiction, p. 356. 
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“Most Delegations agreed to a width of ten miles, provided a system were 
simultaneously adopted under which slight indentations would not be treated 
as bays”’ (p. 12). 

Several attempts were made to define the characteristic configuration of a 
bay whose waters should be regarded as national or interior waters. The 
German delegation, for example, proposed measuring the maximum depth 
of a bay in proportion to its breadth from headland to headland. The 
British delegation proposed taking into account the ratio between average 
depth and breadth by measuring the area. Subsequently the British and 
German delegations withheld their amendments and voted for the American 
proposal. 

The American proposal avoids the definition of such words as “bay” and 
“estuary” in a geographical sense. It simply undertakes to determine 
when an indentation of the coast is sufficiently great to regard the waters 
within the indentation as national waters, which are to be separated from 
territorial waters by a straight line drawn across the entrance. 

The border-line case between an open bay whose waters are territorial 
waters, and a closed bay whose waters are national or interior waters, is 
assumed to be a semi-circle whose diameter does not exceed ten miles (see 
Fig. 4). Because of the frequent irregularity of bays, instead of reckoning 
the simple or the average depth in proportion to the width of the entrance, 
it is proposed to take the general shape into account. 

Since bays frequently have minor indentations which should be ignored for 
practical purposes, and since in the case of estuaries it would be difficult to 
determine how far up the river to go in measuring the area, the American 
proposal is to use a method inside the indentations which is exactly similar to 
the drawing of the ares of circles from all points along the coast (see Fig. 5). 
It is drawn, however, not with a radius of three miles but with a radius which 
is proportionate to the width of the entrance. A comparison is then made 
between the area enclosed by the envelope of the arcs of circles and the 
straight line across the entrance (the shaded areas in the diagrams), and the 
area of a semi-circle whose diameter is proportionate to the width of the en- 
trance. When the area of the special ‘‘ern'velope”’ inside the bay exceeds the 
area of the semi-circle, the waters inside the straight line are national waters, 
and the three-mile limit is measured from the straight line. Otherwise the 
limit is measured from all points on the coast. 

In addition to the distinct advantage of being equally applicable to es- 
tuaries and bays, this expedient has the further advantage of both exaggerat- 
ing and simplifying the characteristic shape of the bay or estuary. It is 
much easier to take into consideration the area enclosed within the envelope 
of the ares of circles than it would be to take account of the area of the entire 
bay or estuary following all the sinuosities of the coast. 

The American proposal with reference to bays and estuaries was submitted 
to the Hague Conference in the following language: 
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Subject to the provisions of Article . . . with reference to bays and 
other bodies of water which have been under the jurisdiction of the 
Coastal State, in the case of a bay or estuary the coasts of which belong 
to a single State, or to two or more States which have agreed upon a 
division of the waters thereof, the determination of the status of the 
waters of the bay or estuary, as interior waters or high sea, shall be 
made in the following manner: 

(1) On a chart or map a straight line not to exceed ten nautical miles 
in length shall be drawn across the bay or estuary as follows: The line 
shall be drawn between two headlands or pronounced convexities of the 
coast which embrace the pronounced indentation or concavity compris- 
ing the bay or estuary if the distance between the two headlands does 
not exceed ten nautical miles; otherwise the line shall be drawn through 
the point nearest to the entrance at which the width does not exceed ten 
nautical miles; 

(2) The envelope of all ares of circles having a radius equal to one- 
fourth the length of the straight line across the bay or estuary shall then 
be drawn from all points on the coast of the mainland (at whatever line 
of sea level is adopted on the charts of the coastal State) but such ares of 
circles shall not be drawn around islands in connection with the process 
which is next described; 

(3) If the area enclosed within the straight line and the envelope of 
the ares of circles exceeds the area of a semi-circle whose diameter is 
equal to one-half the length of the straight line across the bay or estu- 
ary, the waters of the bay or estuary inside of the straight line shall be 
regarded, for the purposes of this convention, as interior waters; other- 
wise they shall not be so regarded. 

When the determination of the status of the waters of a bay or estuary 
has been made in the manner described above, the delimitation of the 
territorial waters shall be made as follows: (1) if the waters of the bay or 
estuary are found to be interior waters the straight line across the en- 
trance or across the bay or estuary shall be regarded as the boundary 
between interior waters and territorial waters, and the three-mile belt of 
territorial waters shall be measured outward from that line in the same 
manner as if it were a portion of the coast; (2) otherwise the belt of terri- 
torial waters shall be measured outward from all points on the coast line; 
(3) in either case arcs of circles of three-mile radius shall be drawn 
around the coasts of islands (if there be any) in accordance with pro- 
— for delimiting territorial waters around islands as prescribed in 

rticle ... 


The reason for using a radius which is a given fractional part of the 
breadth of the bay between headlands, or where it first narrows to ten miles, 
is that it takes full account of the shape of both small and relatively large 
bays. 

It may be found that a radius equal to one-fourth the length of the straight 
line across the bay may prove to be too large a fractional part, in that it may 
generalize the shape of the bay too much and not take sufficient account of 
minor indentations. It might be modified, for example, by using a radius 
equal to one-fifth of the length of the straight line in describing the ares of 
circles within the bay, and then comparing the area within the envelope of 
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the arcs with a semi-circle whose diameter is equal to three-fifths of the length 
of the straight line across the bay. It will be necessary to try out the method 
on many bays, of different types, in which different countries are interested, 
before the acceptability of the American proposal with reference to bays and 
estuaries, and the desirability of modifying it, will be known. 

The reason for ignoring islands in the process suggested in the American 
amendment is that it is impossible to take account of islands in or near the 
mouth of a bay and at the same time consider the real shape of the bay itself. 
Islands of all sizes and shapes are found in and near bays and it is believed to 
be impracticable to treat some of them as if they were mainland when some 
islands, because of their small size and position, would necessarily be ignored. 
The existence of islands in bays is taken into account quite independently in 
the American proposal for the elimination of anomalous pockets of high sea. 


ASSIMILATION OF OBJECTIONABLE POCKETS OF HIGH SEA 


If the general rule of describing the ares of circles is generally accepted, 
and if an impartial rule is adopted for the classification of bays and estuaries 
as interior waters or high sea, it might seem that there would be no actual 
need of further elaboration of the method of delimiting territorial waters. 

Nevertheless, it will be found that when the ares of circles of three-mile 
radius have been drawn from all points on the coast-line of both mainland 
and islands, and when it has been determined what indentations of the coast 
have the configuration of closed bays whose waters are interior or national 
waters, there will remain small pockets of the high sea deeply indenting 
territorial waters. These pockets appear only where there are islands. 
They may be occasioned by the presence of one or more islands near the 
mainland, or of any number of islands at any distance from the mainland. 
Because the coast-line, and the groupings of islands, are of infinite variety, 
there is no conceivable general rule for delimiting territorial waters which will 
not result in these anomalies on the chart when the three-mile limit is drawn. 

It was rather generally admitted, however, that these anomalous pockets 
of high sea should be eliminated in some simple fashion. From the view- 
points of both the navigator and the fisherman simplification is desirable. 

The reasons for assimilating pockets are similar to the reasons for enclosing 
deep bays and other indentations in the mainland, namely, that they con- 
stitute no useful portion of the high sea from the viewpoint of navigation, 
and that they do not provide sufficient space in which the nationals of a 
foreign State may fish without encroaching upon territorial waters. The 
American proposal is to permit the assimilation of these pockets to the status 
of territorial waters (not interior waters) when a single straight line not to 
exceed four miles in length would enclose a pocket larger in area than a cer- 
tain minimum (see Fig. 6). 

The text of the American proposal submitted at the Hague Conference 
reads as follows: 
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(1) Where the delimitation of territorial waters would result in leav- 
ing a small area of high sea totally surrounded by territorial waters of 
one or more States, the area is assimilated to the territorial waters 
of such State or States. 

(2) Where the delimitation of territorial waters, as prescribed in the 
foregoing articles, results in a pronounced concavity such that a single 
straight line, not more than four nautical miles in length, drawn from 
the envelope of the ares of circles on one side to the envelope of the arcs 
of circles on the other side entirely closes an indentation, the coastal 
State may regard the body of water enclosed within the envelope of the 
ares of circles and said straight line as an extension of its territorial 
waters if the area exceeds the area of a semi-circle whose diameter is 
equal to the length of the straight line; if the coastal State chooses to 
assimilate these waters it shall notify the nations which may be in- 
terested therein. 


THE AMERICAN PROPOSAL VIEWED AS A WHOLE 


The system of delimiting territorial waters, as proposed by the American 
delegation at The Hague, should be regarded as a whole. Essentially it 
provides for three steps: 

(1) Describing the envelopes of the ares of circles of three nautical mile 
radius along all coasts, including islands; 

(2) Determining whether the waters of bays and estuaries are national 
waters or not, and thus ascertaining whether the three-mile limit is to be 
measured from the sinuosities of the coast or from a straight line enclosing 
interior waters; 

(3) Eliminating undesirable and anomalous pockets of high sea occasioned 
by the presence of islands. 

This system is an attempt to apply to all coasts of whatever character, in a 
scientific and impartial manner, the method of drawing the envelopes of the 
ares of circles—the method which is used by nearly all countries on convex 
coasts, and by many countries on concave coasts as well. By providing a 
simple and impartial method of determining the status of waters of bays and 
estuaries it proposes to solve this hitherto baffling problem. The provision 
for the assimilation of pockets completes the system of delimiting territorial 
waters by methods derived directly from the configuration of the coasts, and 
reduces to the very minimum the anomalies which are inevitable under any 
conceivable system. 

It should be remembered that a very small fraction of the territorial waters 
of the world have been delimited on charts according to any scheme what- 
ever. The question of the method of delimitation is therefore of primary im- 
portance, whether for the use of the coastal state in preparing charts showing 
the limits of the territorial waters, or for the use of navigators and fishermen 
in the absence of published charts showing such limits. The amendments 
submitted by the American delegation embodied an attempt to supply a 
method of universal applicability. 
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In order to ascertain the workability of the proposed system, the delegates 
of various countries brought to the American delegation the charts of their 
own coasts, showing unpublished lines representing the limits of the terri- 
torial sea as they have been defining them, and asking that the results by the 
American method be worked out for comparison. In mosf cases the Ameri- 
can method would deprive the coastal state of very small portions of terri- 
torial sea, frequently negligible in size; in several cases the results were 
identical with those obtained by the diverse and necessarily arbitrary meth- 
ods employed by the coastal state in the absence of a general method. It 
would have been enlightening to reproduce a number of such typical com- 
parisons on charts if there were space. 

At the Hague Conference considerable time was given to the consideration 
of several aspects of delimitation which have been touched upon only lightly 
in the preceding paragraphs. These include the question of bays whose 
waters are bordered by two or more countries, various questions relating to 
straits and to roadsteads, and the question of whether a special scheme 
should be applied to island groups. On all of the questions, except that 
relating to groups of islands, the American delegation attempted to make a 
direct contribution. 

Efforts of the conference to define a group of islands, in terms of numbers, 
size, and relative position of islands, did not produce practical results. The 
real reason for making a special case of islands is that the three-mile envelope 
leaves undesirable pockets. It is the American viewpoint that the only 
practicable way to eliminate these pockets is to consider the pockets as 
pockets, rather than to consider the islands as islands. It is believed that 
the general proposal for the assimilation of anomalous pockets of high sea by 
a geometrical means avoids the definition of a “group of islands,”’ just as the 
geometrical solution of the proposal relating to bays avoids the definition of 
“bays,” and that in both cases the desired results are obtained in an entirely 
satisfactory manner. 

It may be noted, somewhat parenthetically, that, regardless of what 
definition may be adopted for the term “‘island”’ as applying to small rocks, 
shoals, and shifting bars, some of which are awash only at low tide, and many 
of which constitute nothing but an obstacle to navigation, a large portion of 
the coast of Norway will present a unique problem. Much of the fjorded 
western coast of Norway is fringed with almost countless islands and rocks, 
and it is exceedingly difficult to indicate exactly which of these meet the re- 
quirements of any definition of the term “‘island”’ for delimitation purposes, 
and which rocks do not meet such requirements. Therefore, a navigator 
could not swing his arc of three-mile radius from the point on the chart in- 
dicating his position and readily ascertain whether or not he was in territorial 
waters or on the high sea. To describe the arcs of circles around all the 
technical “islands” along the Norwegian “skjaergird” would result in a 
series of arcs of circles of unusual complexity. For that exceptional coast it 
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would appear that the Norwegian system of indicating arbitrary straight 
lines as the boundary between the territorial sea and the high sea is not only 
justified, but practically inevitable, and the further fact that these are rather 
commonly accepted as “‘historic’’ waters tends to eliminate this coast from 
the operation of the system proposed in the American amendment for gen- 
eral application. 

The system of delimiting territorial waters, as proposed in the American 
amendment, reduces to a minimum the necessity of indicating lines on 
charts, or of defining them in “sailing directions” and “pilot books.”” No 
lines need be indicated or defined except, perhaps, where there are interior 
waters contiguous with territorial waters which should be delimited, or 
where there are small pockets to be assimilated to the status of territorial 
waters. Many of these apparent exceptions can be readily described in the 
“sailing directions” and need not be indicated on published charts. 

As already suggested, the problems involved in delimiting territorial 
waters should be studied objectively, from every practical aspect and es- 
pecially that of the navigator, with a view to simplicity, impartiality of re- 
sults, and economy in publication. The American proposal is to be regarded 
as a first attempt in that direction, and it is to be hoped that it may serve, 
when improved by constructive criticism, as the basis of a definite system 
which may be found capable of general application. 


; 
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EDITORIAL COMMENT 


NATIONALITY 


It has been the custom of this JouRNAL to make a specialty from time to 
time of the various Hague Conferences. It was but natural that there 
should be an interest in the first, which was an epoch-making gathering, in 
1899; and all of the conventions and declarations of that Conference appeared 
in the Supplement of the number for April, 1907, in both French and Eng- 
lish, in the hope, justified by a personal experience, that the collection would 
be useful to delegates to the Second Conference who were to meet, and ac- 
tually did foregather, at The Hague on the 15th of June of that very year. 

After the adjournment of the Second Conference, with thirteen conven- 
tions and important declarations to its credit, the JouRNAL practically de- 
voted the numbers of the succeeding year to the proceedings and results of 
the Conference, combining the Supplements for January and April so as to 
include the official French texts, with English translations, of that memorable 
gathering. 

A third of the series of conferences was to be held within a period of time 
such as had elapsed between the First and the Second; but the World War 
intervened, and the interval has been longer than was anticipated. 

Although the recent meeting at The Hague is officially designated as the 
First International Conference for the Codification of International Law, it 
is in fact, if not in form, the third of the series. The only two international 
conferences in this war-ridden world which undertook, perhaps unconsciously 
but effectively, the codification of international law, were the First and 
Second Conferences of The Hague: the one with a pacific settlement conven- 
tion to its credit; the other with a draft of the Permanent Court of Inter- 
national Justice, to be perfected later, and numerous conventions of a law- 
making kind which will be models for imitation by the skillful as long as there 
is a law of nations to codify. 

It is unfortunate that the first of the new series sat but a month, opening 
its doors to receive the delegates of forty-seven nations—three more than at- 
tended the Second Conference—and retaining them within the hospitable 
Peace Palace, whose corner-stone was laid at the Second, until the 10th day 
of April. 

It was unfortunate also that the third,—officially called the first of the 
new series—was over-prepared, in that the nations had taken positions and, 
their positions having been published, it was apparently more difficult for 
them as artificial persons than for ordinary mortals to change their minds. 
Hence the deadlock in the Committees on Responsibility of States and 
Territorial Waters and the unsatisfactory convention on Nationality. 
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But however scant may be the harvest of the seeds scattered with an over 
generous hand, it is well that the Conference met, for this world of ours 
triumphs through failures, as the future has a habit of reaping what the past 
has sown. 

Mr. Richard W. Flournoy and Mrs. Ruth B. Shipley were the delegates 
who represented the United States in the Committee on Nationality. Dr. 
Emma Wold was the technical adviser to this Committee. It was to be ex- 
pected that the leading article, on Nationality, in the present number, from 
Mr. Flournoy’s pen, would be instructive and abound in first-hand informa- 
tion, with a suggestion of those details which only come from actual physical 
presence. ' 

It was also to be hoped, and we were not disappointed, that Mrs. Shipley 
would, on an appropriate occasion, raise her voice in behalf of the women of 
America, and it should never be overlooked that in the session of April 2, 
Mrs. Shipley, on behalf of the United States, proposed a recommendation to 
the states, which is not only her hope but the hope of many, that through an 
examination of the problems involved,—discussed but not satisfactorily 
determined,—equality without reference to sex will shortly make its way 
into the law and practice of every state and of every member of the inter- 
national community. 

The convention, as stated by Mr. Flournoy, consists of thirty-one articles, 
and is divided into chapters. The first (Articles 1-6, inclusive) deals with 
what are called “general principles” with special reference to double na- 
tionality. The second chapter, composed of Article 7, relates to expatriation 
permits, at which point the Committee ran afoul of the United States and . 
their cherished traditions and their present practice. This article was one 
of the two reasons given by the Department of State, in a release to the 
press, for the refusal of the United States to vote for and to sign the 
convention: 

First, we have always insisted on the complete right of a citizen of 
any state to expatriate himself and become a citizen of a second state 
on compliance with its laws. .. . 

In the third chapter the married woman makes her appearance and 
dominates, or rather is dominated by, Articles 8, 9, 10 and 11; appropriately 
enough, in the order of the convention as well as of nature, children make 
their appearance in the fourth chapter in the trail of married women; and 
Articles 12, 13, 14, 15 and 16 deal with this subject. 

Chapter V has an article (17) concerned with adoption, and the sixth of 
the chapters, for there are but a half dozen, is made up of general and 
final provisions. 

The dispositions of Chapters III and IV, on the nationality of married 
women and the nationality of children, gave rise to Mrs. Shipley’s recom- 
mendation. They also gave rise to the second reason which impelled these 


1 Supra, pp. 467-485. 
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United States of America to refuse to vote for or to sign the convention, the 
Department of State saying of these chapters: 

Secondly, we do not in our laws make differences—or make few or 
relatively unimportant differences—as to rights of men and women in 
matters of nationality. While the convention adopted as to nationality 
did something which tended to ameliorate the condition of women it 
did not in our view on the whole offer sufficient advantages to make 


it satisfactory. 


4 vhe text of the Nationality convention is contained in the Supplement 
to this JouRNAL, ' and presumably is under the eye or within the reach of 
the hand of the prospective reader, it will not be necessary to quote any of 
these articles. A few general observations will suffice. 

The Preparatory Committee which had drafted the bases of discussion 
for the Conference warned, in advance, that ‘“‘the work of codification 
involves the risk of a setback in international law, if the content of the 
codification instrument is less advanced than the actually existing law.’ 
This warning seems not to have been heeded. 

Apparently the Conference overlooked the further fact that, in the years 
succeeding the World War, that has been done which was declared in many 
quarters to be impossible. I refer to the rapidly changing position of 
women in the modern world. It was hoped that discriminations against 
women, which had been discarded from the internal laws of many countries, 
would not find a place in the first international statute, particularly in the 
nationality rights of women, in which the Americas have led the world. 

Articles 8, 9, 10 and 11, setting forth a man’s view of the nationality of 
married women, are, as would be expected, based upon the principle of 
masculine superiority, and they discriminate against women in behalf of 
men in express terms. 

Articles 12, 13, 14, 15 and 16, relating to nationality of children, are by 
implication discriminatory against women in that they refer to the local law. 

Article 17, involving men, women and children, deals with adoption, 
leaving the State to discriminate expressly or by implication, as it may desire. 

No doubt these articles were well intentioned; but good intentions often 
lead us astray. They did so in this case. The articles are unsatisfactory 
to the men; otherwise the Conference would not have adopted the recom- 
mendation to the states to endeavor to bring equality into their law and 
practice in the matter of nationality as it affects women and children. The 
result is unsatisfactory, in the view of the Department of State and in the 
view of the American Delegation. 

It is a safe rule to ascertain what the persons want whom we are en- 
deavoring to aid, instead of determining by and for ourselves what we think 
they would accept, if they are reasonable beings. Such a banal observation 
would seem not to need an example, but, if it should, there is one at hand, 
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and of an enlightening kind. It is of the Mother Country, where one of our 
English cousins was unbosoming himself to a don of Oxford, to the effect 
that, although England had offered Ireland concession after concession, the 
people of that benighted island would not be satisfied. To which the don, 
with a sense of humor, as well as experience of the world, replied that it was 
indeed true that England had offered them everything except what they 
wanted. The politicians, to be called statemen on a later occasion, offered 
them independence upon the basis of equality, and the Free State of Irelp nd 
is at peace with England, itself and the rest of the world. What do the 
women want? In nationality, as in all human relationships, a single and 
impersonal standard, with a single and impersonal application. 

What is the status of the convention on Nationality from the American 
point of view? Eleven of the American republics were not even repre- 
sented. Of the ten which were represented, only six signed. Of those six, 
only three signed without reservations. Two of the remaining three made 
important reservations. It would seem clear, therefore, that this Conven- 
tion has neither sufficient merit nor sufficient approval behind it to justify 
the American States in ratifying or adhering without reconsidering the whole 
question of Nationality. 

What is to be the outcome as far as these United States are concerned 
and the reasons which would suggest the outcome? They have been stated 
in their official form by Mr. David Hunter Miller in the plenary session of 
the 10th of April, 1930, which official statement he repeated in its entirety 
in the interesting address which he delivered upon his return to the United 
States, at the session of the American Society of International Law on the 
morning of the 26th of April, 1930: 


The Government of the United States appreciates in the fullest 
degree the value and helpfulness of the discussions that have taken 
place at this Conference on the subject of nationality. It would be 
difficult to over-state either their present importance or their importance 
in the future. 

The General Convention which is now before the Conference for 
action contains certain clauses to which my Government has no objec- 
tion and to the principles of which it could well assent. However, this 
Convention also contains a number of features which the Government 
of the United States can not accept. 

Any acceptance by the United States of the Convention as a whole 
would involve such extensive reservations to the agreement that the 
present view of my Government is that it would be better to await a 

Mer gnd more progressive agreement which the discussions of the present 

e will doubtless facilitate. 
rdingly, the Delegation of the United States of America at this 
ence will not sign the General Nationality Convention. So far 
ssible later signature on the part of my Government is concerned, 
legation of the United States has recommended against such 
re, but that question of later signature will be one for the 
mment of the United States to decide. 
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I have ventured to underline Mr. Miller’s concluding remarks as stating, 
in his opinion, the present view of his government—and no one was in a 
better position than he to know it—that “it would be better to await a 
further and more progressive aggreement which the discussions of the 
present Conference will doubtless facilitate.” 

It is to be hoped that this Western Continent, conceived in liberty, will 
insist upon equality in law and its application in the relationships of all its 
citizens. 

But liberty and equality, which is the perfection of liberty, have not 
merely penetrated the statesmen of the Western World but also the leaders 
of international opinion of all the nations. In behalf of this seemingly 
extravagant assertion, I am happy to vouch the Declaration of the Rights 
of Man, adopted by the Institute of International Law at its session in 
these United States of America, on October 11 and 12, 1929. This declara- 
tion expressly excludes from its six articles all discriminations, whether of 
nationality, sex, race or religion, and the rejection of this discrimination in 
the matter of sex was by a unanimous vote. As the matter is so important, 
four of the six articles follow, without comment, in their official French text: 


Article Premier 
I] est du devoir de tout Etat de reconnaitre 4 tout individu le droit 
égal a la vie, a la liberté, et 4 la propriété, et d’accorder 4 tous, sur son 
territoire, pleine et entiére protection de ce droit, sans distinction de 
nationalité, de sexe, de race, de langue ou de religion. 
Article 2 
Il est du devoir de tout Etat de reconnaitre 4 tout individu le droit 
au libre exercice, tant public que privé, de toute foi, religion ou croyance, 
dont la pratique ne sera pas incompatible avec l’ordre public et les 
bonnes moeurs. 
Article 4 
Aucun motif tiré, directement ou indirectement, de la différence de 
sexe, de race, de langue ou de religion n’autorise les Etats 4 refuser 4 
aucun de leurs nationaux les droits privés et les droits publics, notam- 
ment l’admission aux établissements d’enseignement public, et l’exercice 
des différentes activités économiques, professions et industries. 
Article 6 
Aucun Etat n’aura le droit de retirer, sauf pour des motifs tirés de sa 
législation générale, sa nationalité 4 ceux que, pour des raisons de sexe, 
de race, de langue ou de religion, il ne saurait priver des garanties 
prévues aux articles précédents. 


In view of the unsatisfactory nature of the provisions of the Convention 
on Nationality, and of the recommendation of the Conference to the states 
that they consider the possibility of adopting “‘the principle of equality of 
the sexes in matters of nationality, taking particularly into consideration 
the interests ot the children’’; further that the nationality of the wife be not 
changed by marriage or naturalization of her husband, it is to be hoped that 
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the countries which have not signed the Nationality Convention will refrain 
from doing so; that those which have signed will refrain from ratification 
until the nations shall, in conformity with the recommendation of the 
United States delegation, have had an opportunity, by an exchange of views 
upon this important subject, in conference or otherwise, to voice the en- 
lightened and progressive opinion of the newer world, gradually assuming a 
visible form and tangible shape from the throes and agonies of the World 
War. 
JAMES Brown Scott. 


THE BANK FOR INTERNATIONAL SETTLEMENTS 


The creation of the Bank for International Settlements (Banque des Régle- 
ments Internationauz) marks a significant departure in international life. 
The event would be important even if the bank had no purpose apart from 
the service which it may render in connection with the “‘New Plan”’ ! which 
replaces the system of reparations payments first established by the Treaty 
of Versailles. 'The New Plan is designed to liquidate one of the great politi- 
cal problems of the post-war era, and its success will be largely dependent on 
the functioning of the new bank. But apart from this need which it may 
fill, the bank is to have such broad powers that it may come in time to exer- 
cise a large if not a dominant influence in international finance. Its legal 
foundation presents many problems of interest in the development of interna- 
tional law, problems which are not less interesting because of the novelties of 
structure embodied in the instruments which create the bank and govern its 
operations.’ 

The bank takes its legal character from several instruments, both national 
and international. The necessity for it, “with a view to putting into force 
the New Plan,” is recognized by the Governments of Germany, Belgium, 
France, Great Britain, Canada, Australia, New Zealand, South Africa, India, 
Italy, Japan, Poland, Portugal, Roumania, Czechoslovakia, and Yugo- 
slavia, in Article 6 of the agreement signed on behalf of these governments at 
The Hague, January 20, 1930. These Governments also recognize the “cor- 


1 The term “ New Plan” is applied to the Experts’ Plan of June 7, 1929, the Protocol signed 
at The Hague, August 31, 1929 (printed in Supplement to this Journat, April, 1930, pp. 
81-110), and the Agreement between various Governments and the German Government 
signed at The Hague, January 20, 1930. 

* Fourteen instruments were drawn up at the Conference at The Hague, January 3-20, 
1930, of which the following relate to the Bank for International Settlements: Agreement 
with Germany (to which there are twelve annexes), Agreement with Bulgaria, Agreement 
with Hungary, Agreement with Czechoslovakia, Convention with Switzerland, Arrangement 
as to the Financial Mobilization of the German Annuities. Each of these instruments was 
signed on January 20, 1930, though certain annexes to the Agreement with Hungary were 
initialled without a definitive establishment of the texts at that time. An official publication 
contains the texts of all the instruments drawn up. The Belgian-German agreement of 
July 13, 1929, also provides for payments to be made to the bank. 
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porate existence” (“‘personnalité juridique’’) of the bank. In the conven- 
tion of the same date between the Governments of Germany, Belgium, 
France, Great Britain, Italy and Japan, of the one part, and the Government 
of the Swiss Confederation of the other part, Switzerland undertook to grant 
to the bank a ‘“‘constituent charter’”’ (“‘charte constitutive’) “having force of 
law.”’ The text of this charter is set out in the convention, and Switzerland 
binds herself not to abrogate it, nor amend it except in accordance with its 
provisions. No limit of time is set for the duration of the Charter, but the 
convention is entered into for a period of fifteen years, and after it has come 
into force ‘“‘the Swiss Government will initiate the necessary constitutional 
procedure in order that the assent of the Swiss people may be obtained for the 
maintenance in force”’ of the provisions of the convention “during the whole 
of the Bank’s existence,” and when such ‘‘measures have become fully effec- 
tive’ the provisions of the convention are to ‘become valid during the 
Bank’s existence.’’ The period ‘‘of the Bank’s existence” is nowhere de- 
fined; but as the bank is to carry out functions assigned to it by the New 
Plan, and as it is to agree to become trustee for the creditor governments in 
connection with the execution of the New Plan, its continued existence 
throughout the period 1930-1988 seems to be envisaged. Moreover, its 
statutes provide (Article 55) that it may not be liquidated ‘‘before it has 
discharged all the obligations which it has assumed under the Plan.” It 
must be concluded, therefore, that the fifteen-year period established by the 
convention is due merely to special provisions in the law of Switzerland, that 
the bank is intended to exist as long as 1988, and that it may exist for an in- 
definite period thereafter. 

The preamble of the charter relates that the Powers have contemplated 
‘the founding” of the bank “by the central banks of Belgium, France, Ger- 
many, Great Britain, Italy and Japan and by a financial institution of the 
United States of America,” and it refers to ‘the said central banks and a 
banking group including Messrs. J. P. Morgan & Company of New York, 
the First National Bank of New York, New York, and the First National 
Bank of Chicago, Chicago,” as having ‘undertaken to found” the bank. 
The charter provides for the incorporation of the bank, whose “‘ constitution, 
operations and activities are defined and governed by the annexed Statutes.” 
These statutes, set forth as an annex, are ‘‘sanctioned”’ by Switzerland but 
are nct subject to amendment by Switzerland. Certain articles of the 
statutes may be amended by the ‘General Meeting” on the proposal of a 
two-thirds majority of the Board of Directors; other articles may be amended 
only if the amendment is adopted by a two-thirds majority of the Board of 
Directors, approved by a majority of the general meeting, and sanctioned by 
a Swiss law supplementing the charter; but Switzerland is bound by the 
convention (Article 1) not to sanction such amendments “otherwise than in 
agreement with the other signatory Governments.’’ In this sense, therefore, 
the charter of the bank is not within the control of the Swiss Government. 
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The charter also gives the bank extensive immunities from Swiss taxation; 
and property and funds of the bank are relieved, in time of peace and in time 
of war, from any measures taken by Switzerland, such as ‘expropriation, 
requisition, seizure, [or] confiscation.” Nor may Switzerland subject the 
bank to any “ prohibition or restriction of gold or currency export or import.” 

The Statutes of the bank constitute it ‘a company limited by shares” 
(“une société anonyme par actions’’) with its registered office at Basle, 
with an authorized capital of 500,000,000 gold frances (Swiss), divided into 
200,000 shares. The subscription of the total authorized capital is guar- 
anteed in equal parts ‘‘ by the Banque Nationale de Belgique, the Bank of Eng- 
land, the Banque de France, the Reichsbank, the Banca d’Italia, Messrs. X * 
acting in place of the Bank of Japan and Messrs. Y,* New York.”’ The 
bank may begin business when 112,000 shares have been subscribed; the re- 
mainder of the shares may be (it is understood, will be) offered for subscrip- 
tion in countries whose governments are not parties to the convention. The 
capital may be increased or reduced by the general meeting, but at least 
fifty-five per cent of any increase shall be offered for subscription to the cen- 
tral banks participating in the original guarantee. The shares are trans- 
ferable on the books of the bank, but without assigning any reason the bank 
may decline to accept any nominee as transferee. Ownership of shares 
carries no privilege of voting or of representation at the general meeting, such 
privileges being accorded to central banks in proportion to the number of 
shares subscribed in their respective countries; and in case no central bank 
exists, or if it exists in case it is unwilling to exercise these privileges, they 
may be exercised by a financial institution selected by the Board of Direc- 
tors. The shares, or certificates against the shares, may be sold to the 
public by any subscribing institution or banking group. 

The administration of the bank is confided to a Board of Directors con- 
sisting of three classes: (1) ex officio directors, being the governors for the 
time being of the central banks of Belgium, France, Germany, Great Britain, 
Italy, Japan and the United States of America,’ or their nominees; (2) seven 
persons representative of finance, industry or commerce, appointed by those 
governors to serve for three years, and during the continuance of Germany’s 
liability to pay reparation annuities, two additional persons appointed by the 
governors of the Banque de France and the Reichsbank if they so desire; (3) 
nine persons chosen by the Board of Directors otherwise constituted from 
lists presented by the governor of the central bank of each country, other 
than those mentioned under (1), in which capital has been subscribed at the 
time of incorporation. No government official other than a governor of a 


* In fact, the Yokohama Specie Bank. 
‘ In fact, J. P. Morgan & Company, the First National Bank of New York and the First 


National Bank of Chicago. 
5 Under a general definition, the Federal Reserve Bank of New York is to be regarded as in 
the position of a central bank for this purpose. 
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central bank may be a director. The Board of Directors is to meet not less 
than ten times each year, and it is doubtless that for this reason directors 
must ordinarily reside in Europe. The chairman of the board is president of 
the bank, and nominates the general manager appointed by the board. The 
general power of control is vested in the Board of Directors, though certain 
limited powers are conferred on the possibly more inclusive general meeting. 
Annual sessions of the general meeting are to be held, and extraordinary ses- 
sions may be held to decide on proposals of the Board of Directors to amend 
the statutes, to increase or decrease the capital, or to liquidate the bank. 

The objects of the bank are stated in general terms, with significant lack of 
emphasis on its réle with regard to reparations payments. It is “‘to promote 
the codperation of central banks and to provide additional facilities for in- 
ternational financial operations; and to act as trustee or agent in regard to 
international financial settlements entrusted to it under agreements with the 
parties concerned.”’ To achieve these objects, the bank is given broad 
powers to conduct a general banking business: ‘‘in particular,” it may buy or 
sell coin, bullion, bills of exchange and negotiable securities (other than 
shares), and it may accept deposits and act as agent. It is an important 
limitation, however, that its operations in any country are conditioned on the 
consent of the central bank of that country. Specific limitations are set on 
certain activities, also; the bank is forbidden to issue notes payable at sight 
to bearer, to “‘accept”’ bills of exchange, to make advances to governments, 
to open current accounts in the name of governments, or to acquire a pre- 
dominant interest in any business concern; and its power to hold real prop- 
erty is limited. It must publish an annual report and a monthly statement 
of account. Part of its profits must go into a legal reserve fund, until that 
fund reaches a certain amount; cumulative six per cent dividends are to be 
paid on the stock, and other dividends may be paid within limits; a general 
reserve fund is to be created; and other profits, if there be any, are to be 
applied for the benefit of the creditor Powers and of Germany, under certain 
conditions and for certain periods of time. 

The functions of the bank in connection with Germany’s payment of 
reparation annuities constitute its immediate raison d’étre. Under the agree- 
ment of January 20, 1930, Germany is to deliver to it as trustee for the 
creditor Powers a debt certificate (Annex 3) by which she agrees, subject to the 
stipulations of the New Plan, to pay to the bank annuities for each of the 
years until 1988, and Germany is to assign the proceeds of certain duties and 
taxes ‘‘to the service of the present certificate.’ A draft of a trust agree- 
ment to be executed by the creditor governments and the bank was annexed 
(Annex 8) to the Agreement of January 20, 1930. The bank is to receive a 
commission of one per mille on the actual payments received from Germany, 
though a more important part of its compensation will doubtless be derived 
from its use of certain non-interest-bearing deposits which are provided for. 
The parties to the Agreement of January 20, 1930, are to take in their re- 
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spective territories the measures necessary for securing that the funds and 
investments of the bank, resulting from Germany’s payments, are freed 
from all national or local fiscal charges; and the bank, its property and assets 
and deposits, are to be immune on such territories ‘‘from any disabilities and 
from any restrictive measures such as censorship, requisition, seizure or con- 
fiscation, in time of peace or war, reprisals, prohibition or restriction of ex- 
port of gold or currency and other similar interferences, restrictions or pro- 
hibitions.’””’ The bank is to have certain functions, also, as trustee for the 
creditor Powers of annuities to be paid by Bulgaria under an agreement of 
January 20, 1930, by Czechoslovakia under an agreement of the same date, 
and by Hungary under an agreement initialled on that date. 

Important as these functions are at the present time, the activities of the 
bank in promoting the codperation of central banks may dwarf them as ex- 
perience cumulates. It may come to serve as an international clearing 
house for central banks. It is expressly empowered by the statutes to “act 
as agent or correspondent of any central bank”’ and to “enter into special 
agreements with central banks to facilitate the settlement of international 
transactions between them.” Possibly, also, it may serve as an agency of 
financial reconstruction in some countries, playing a réle not wholly unre- 
lated to that which has been assumed by the Financial Committee of the 
League of Nations during recent years. 

The Hague instruments make elaborate provisions for the arbitration of 
differences which may arise. Under the (German) Agreement of January 
20, 1930, any dispute between the signatory governments, or between one of 
them and the bank, is to be referred to an arbitration tribunal which is in 
some measure a continuation of the tribunal established by the London 
Agreement of August 30, 1924. Careful provision is made for the function- 
ing of this tribunal, with special rules of procedure laid down (Annex 12). 
Any dispute between the Swiss Government and any other signatory to the 
Convention of January 20, 1930, relating to the interpretation or application 
of the convention, may be referred to the same tribunal, which may then 
include an appointee of Switzerland. The charter of the bank provides that 
any dispute between Switzerland and the bank as to the interpretation or 
application of the provisions of the charter, shall be referred to the same 
tribunal. The statutes of the Bank provide (Article 56) that any dispute 
between the bank and any central bank or financial institution or other bank 
referred to in the statutes, with reference to the interpretation or application 
of the statutes, shall likewise be referred to the same tribunal; and if terms 
of submission are not agreed upon, the tribunal may be seised of the dispute 
by either party, with power to decide in case of the other party’s default. 

Many questions may arise concerning the status of the bank and the law 
governing its operations. It is clearly a Swiss corporation, but in many 
Ways it is a hybrid which is outside the control of the Swiss Government. 
In addition, it has a special international status: its corporate existence is 
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based on an international convention and is recognized by the governments 
signatory to the (German) Agreement of January 20, 1930; it enjoys im- 
munity from taxation in certain countries; and its assets are not subject to 
seizure in certain countries “in time of peace or war.’”’ But apart from the 
immunities specially conferred, it is in no sense “‘extraterritorial’’; officials 
and employees of the bank are not given privileges and immunities analogous 
to diplomatic privileges and immunities, though the remunerations and 
salaries of those who do not possess Swiss nationality may not be taxed in 
Switzerland. Except as otherwise provided in the dispositions relating to 
arbitration, the bank may sue or be sued “in any court of competent juris- 
diction”’; it is not ex lex, but it may be difficult at times to determine what 
law is applicable to some of its transactions. For example, the trust agree- 
ment (Annex 3 to the Agreement of January 20, 1930) is drawn as a “‘con- 
tract’’ between the bank and the creditor governments. By what law is this 
contract valid? What law governs its performance? How far is the ordi- 
nary private international law applicable? Such questions indicate the 
possibility of the growth of a new public international law as a result of the 
creation of the bank. If its future holds in store what some of its architects 
have envisaged, the legal developments will in time be important. 
Mantey O. Hupson. 


THE PROPOSED IMMUNITY OF FOOD SHIPS IN TIME OF WAR 


The suggestion of President Hoover that ships carrying food supplies in 
time of war should be ‘‘made free of any interference,’ merits serious and 
sympathetic consideration, not only because of the high source from which 
it emanates but because of the general benefits to mankind which, it is 
argued, would result from it. The chief advantages claimed for it are: first, 
that it would humanize in part the conduct of war and, second, that it would 
remove one of the justifications or excuses relied upon by certain states for 
the maintenance of powerful naval armaments for the protection of their 
overseas sources of food supplies in time of war, and by other states to up- 
hold their claim of right to trade with belligerents. The cutting off of the 
food supply of a nation by means of a blockade may and sometimes does 
bring distress and even starvation to women and children. This, it is argued, 
is not a humane method of warfare and should be renounced by a general 
agreement among the maritime powers. Ships engaged in carrying food to 
belligerent nations should, therefore, be placed in the same category with 
hospital and other vessels now exempt from capture. Stated in other terms 
it means that the belligerent right of blockade so far as it involves interfer- 
ence with the transportation of foodstuffs to an enemy state should be 
abolished. 

The proposal raises, first of all, the preliminary question whether the 
deprivation by a belligerent of the civil population of an enemy state of its 
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overseas food supply when it brings suffering and starvation to women and 
children is a more inhumane method of war than certain other methods now 
recognized as legitimate and which also result in distress and suffering to the 
non-combatant population. Women and children suffer from the effects of 
invasion, occupation and naval bombardment, the levying of contributions, 
the exaction of requisitions, and during the World War large numbers of 
them were the victims of air craft bombs and submarine torpedoes. In the 
wars of today when the struggle is no longer confined to the armed forces but 
when millions of women and sometimes children are employed in munitions 
factories and government offices, all contributing an important part in the 
great task of winning the war, the difficulty of drawing a sharp distinction 
between weapons and methods of combat which affect only the armed forces 
and those which affect directly or indirectly the non-combatant population, 
has become in practice increasingly great, however desirable it may be in 
principle upon humanitarian grounds. There are and always have been 
many respected text writers who regard commercial blockade as the most 
humane of all means at the disposal of belligerents for overcoming an enemy 
and reducing him to submission. In any case, it would seem that so long as 
war itself is a recognized means of settling disputes—even the Kellogg Pact 
recognizes the legitimacy of defensive wars—and so long as it is practically 
impossible to eliminate entirely its inherent inhumanity, the cutting off of the 
food supply of an enemy, even though it may bring suffering and starvation 
to the civil population, is hardly more condemnable upon humanitarian 
grounds, than certain other recognized belligerent measures which produce 
the same effect. 

But admitting that “the time has come when we should remove starvation 
of women and children from the weapons of warfare” we are faced with the 
problem of how in practice we can distinguish between cargoes of food 
intended for the civil population only and those which may ultimately find 
their way to the commissariat of the enemy military and naval forces. No 
one would probably advocate the taking away from a belligerent his power 
to intercept, by means of a blockade, food intended for the latter. If no dis- 
tinction is made between the immunity in the two cases, food intended for 
women and children will obviously be requisitioned by the government for 
the use of the military forces if the need is imperative. Even if it were not 
requisitioned, it would release an equivalent amount of the domestic supply 
for the armed forces. In either case the effect might be to enable a bellig- 
erent to keep up his resistance and prolong the duration of a war which a 
food blockade might bring to an early termination and with it the suffering 
which war inevitably brings to women and children. It is by no means cer- 
tain therefore that the immunity would in the long run reduce the amount 
of their suffering. 

It may be remarked in this connection that it is often equally impossible 
to distinguish between food-stuffs from which food for human consumption 
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is produced and raw materials, such as barley and oil seeds, which are em- 
ployed in the manufacture of munitions of war. Are the latter to be 
allowed to go free of interference to the enemy equally with the former? 
Finally, while we are on the subject of distinctions, it might be argued that 
it is not entirely logical to confer an immunity on food while denying it to 
coal, cotton goods, certain medicinal products, hospital supplies and other 
necessary commodities which may be almost as essential to the comfort and 
life of the civil population as is food. It is well known that during the 
American Civil War the people of the Southern States suffered more in fact 
from lack of certain medicines, such as quinine than they did for want of 
food. During the same war the cutting off of the overseas supply of cotton 
brought great suffering and even starvation to large numbers of people in 
Lancashire and it has been stated by high authority that the stoppage of 
fodder and fertilizers was a more important factor in the defeat of Germany 
during the World War than was the cutting off of her overseas food supply. 

It may be true, as the President pointed out, that an agreement for the 
renunciation of the right of blockade so far as it applies to trade in food stuffs 
would remove one of the principal arguments which has been put forward in 
food exporting countries like the United States for a powerful navy to protect 
their claim of right to trade with belligerents and also in countries like Great 
Britain which are dependent in large measure upon overseas supplies of food, 
the channels of which must be protected by an adequate navy. Manifestly 
the value in the long run of such an argument to nations of the first class will 
depend upon the likelihood of their being neutral rather than belligerent in 
the important maritime wars of the future. Americans who advocate a 
larger freedom of the seas generally proceed on the assumption that the 
United States is more likely in future wars to be neutral than belligerent and 
that with Great Britain the reverse will be the case. The fact however that 
Great Britain was neutral in all the important European Wars during the 
hundred years from 1815 to 1914, except the Crimean War, and that the 
United States ultimately became a belligerent in both the Napoleonic and 
World Wars, not to mention its own Civil War, leads one to doubt the valid- 
ity of the assumption and therefore whether it is one which it would be safe 
to gamble on. With insular states like Great Britain, now exposed to being 
blockaded by submarines with the help of air craft and perhaps unable 
themselves to blockade effectively an enemy protected by submarines and 
air craft, there would seem on the face of it to be a preponderance of ad- 
vantage in an agreement for the immunity of food carrying ships. The dif- 
ficulty is, however, that economically dependent nations like Great Britain 
do not feel sure that it would be safe to rely upon such an agreement and 
reduce their navies in the absence of effective guarantees for the observance 
of the agreement. In the vast majority of the wars of the future, one of the 
belligerents will be a breaker of the Covenant or the Kellogg Pact or both. 
Can a state which breaks either and engages in war against a fellow signatory 
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be depended upon to respect an agreement not to interfere with the trans- 
portation of food to his enemy? It is probably safe to say that a country 
which is not restrained by a treaty engagement to keep the peace, once it has 
violated this primary engagement, and finds itself at war, will not be re- 
strained from disregarding other engagements which stand in the way of his 
military success. An agreement among the signatories of the Kellogg Pact 
designed to insure its observance would remove the feeling of insecurity 
which is likely to cause economically dependent nations to regard with skepti- 
cism the proposed agreement for the renunciation of the right of blockade. 

Another objection has also been raised to the proposal, namely that it 
provides no guarantee that the immunity will not be abused. The Presi- 
dent’s proposal is that there shall not be “any interference’’ with food-carry- 
ing ships. Does this mean immunity from search by a belligerent warship 
upon suspicion or evidence that the ship has aboard other commodities than 
food stuffs? We know from the experience of the World War how often 
copper, rubber and other contraband were smuggled or attempted to be 
smuggled through under innocent labels. These commodities can easily be 
concealed in barrels of sugar or flour and unless they are liable to search there 
will be no way of preventing abuse of the immunity. In the absence of a 
right of search or verification the temptation to abuse would be infinitely 
greater than at present. Would a warship in the presence of evidence or 
strong suspicion that a vessel was carrying other commodities than food 
respect its immunity? 

A final objection which has been made to the proposal is that it would tend 
to paralyze the League of Nations in dealing with covenant breaking mem- 
bers by depriving it of one of its most effective sanctions, namely, the 
economic boycottor blockade. By supplying an aggressor with food and in- 
suring him against starvation he might be enabled to defy the League and 
carry out with success his aggression. With the prospect of an unrestricted 
supply of food from abroad, the value of the League sanction as a deterrent 
against violations of the Covenant and aggression might shrivel up to small 
proportions. It would seem also that the proposed agreement would con- 
flict with the existing obligations of the members of the League who are bound 
in certain cases to establish an economic boycott against a Covenant break- 
ing member, a boycott which would necessarily exclude the admission of 
food.! 


1 President Hoover's proposal was based to some extent upon an incorrect interpretation 
of the position of the League in regard to the sanctions of the Covenant. He said: “The 
European Nations (sic) have by the Covenant of the League of Nations, agreed that if na- 
tions fail to settle their differences peaceably, then force should be applied by other nations 
to compel them to be reasonable. We have refused to travel this road.’’ In fact the sanc- 
tions of Article XVI apply only to cases where a state has actually resorted to war in violation 
of the Covenant. There is no provision in the Covenant for the employment of force to 
compel nations to be “reasonable” or for punishing them when they “fail to settle their 
differences peaceably.” 
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Finally, it might be argued that a food immunity agreement would in the 
same way conflict with the moral if not the legal obligations which the signa- 
tories of the Kellogg Pact are under to abstain from assisting an aggressor by 
supplying him with food or other means which might enable him to flout the 
Pact and carry out an aggression in violation of his engagement. 

These are some of the objections which have been or might be raised 
against the proposed immunity of food-carrying ships in time of war. The 
proposal defended, as it has been upon humanitarian and economic grounds, 
not to mention considerations affecting the general peace, deserves careful 
study and consideration. I venture to suggest that if the proposed agree- 
ment were accompanied by some such reservations as the following it might 
meet with more general approval: 

(1) That belligerents shall be permitted for the purpose of verifying the 
bona fide character of the cargo to stop and search food-carrying ships when 
there is evidence or strong suspicion that they have contraband on board, 
unless some other mode of procedure is agreed upon to insure that the im- 
munity will not be abused; 

(2) That the immunity shall not extend to vessels carrying food to a state 
which is a member of the League of Nations and against which the League 
has declared an economic boycott or blockade for the purpose of restraining 
it from carrying out an aggression against another member of the League in 
violation of its obligations under the Covenant. 

(3) Similarly, the immunity shall not extend to ships carrying food to a 
state which is a party to the Kellogg Pact and which in violation of its obliga- 
tions thereunder, is engaged in war with another state or states which are 
parties to the Pact. 

(4) In the two last mentioned cases an exception might be made and relief 
extended on humanitarian grounds to the civil population of the aggressor 
state, subject to such conditions and restrictions as might be approved by a 
conference of the other signatories of the Covenant and the Kellogg Pact. 

(5) That the signatories of the agreement in respect to the immunity of 
food-carrying ships undertake, that if one of their members violates the agree- 
ment, the others will consult with a view to the adoption of such measures as 


they deem appropriate to deal with the situation. 
JAMES W. GARNER. 


THE INTERNATIONAL CONFERENCE ON THE TREATMENT OF FOREIGNERS 


The codification of international law undertaken by the League of Nations 
has not been exclusively confided to the Committee of Jurists. Other 
bodies have been entrusted with particular tasks constituting an im- 
portant part in the general movement. 

A diplomatic conference for the purpose of concluding an international 
convention on the treatment of foreigners and foreign enterprises was held in 
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Paris from November 5 to December 4, 1929. Forty-seven nations partici- 
pated, among them four not members of the League. The United States and 
Soviet Russia were each represented by an observer. The conference did not 
succeed in elaborating a convention ready for signature but Dr. Von Schu- 
bert in reporting the results of the conference to the Council on January 14, 
1930, said that it had not met with any insuperable difficulties but that ‘‘the 
chief thing lacking was time.””! 

The Council thereupon approved the recommendation that the Bureau of 
the conference be continued and that a second session be called at a time to 
be fixed later, probably after the end of the year 1930. 

The origin of the conference may be traced to Article 23 of the Covenant, 
by which the members of the League undertake ‘“‘to secure and maintain 
equitable treatment for the commerce of all members of the League.” In 
1923 the economic committee drew up a series of principles for the guidance 
of states in respect to the protection of foreign nationals and enterprises 
against arbitrary fiscal treatment and unfair discrimination. At first no 
attempt was made to embody these principles in an international agreement, 
but in 1925 the scope of the principles was extended to include the terms upon 
which foreigners should be allowed to engage in any profession, industry, or 
occupation. The principles thus developed were submitted to the members 
of the League with a request by the Council to be informed how far the 
states had been able to carry the recommendations into effect. 

At the World Economic Conference held at Geneva in May, 1927, the 
International Chamber of Commerce submitted a report upon the treatment 
of foreigners, with a draft convention of a more detailed character than the 
principles adopted by the economic committee. The 1927 conference rec- 
ommended that the Council should prepare for the meeting of a diplomatic 
conference, having in mind equality of treatment with regard to conditions 
of residence, establishment, removal and circulation between foreigners 
admitted to a state and the nationals of that state; and covering also the 
conditions of carrying on trade and industry by foreign persons and enter- 
prises, and the legal and fiscal status of such persons and enterprises. Acting 
upon this recommendation, the Council entrusted the economic committee 
with the work of preparation and an official draft convention was prepared 
by its chairman, M. Serruys, collaborating with M. Riedl of the Interna- 
tional Chamber of Commerce. It was this draft which served as the basis 
of discussion for the diplomatic conference held in November and December 
of 1929. 

The draft consists of twenty-nine articles and applies not only to the 
exercise of all economic activity by foreigners but also to civil and legal rights, 
to the acquisition, preservation and transmission of property by foreigners 
and to fiscal charges both exceptional and normal to which the persons and 
property of foreigners may be subjected. Indeed it has been described as 


1 League of Nations Official Journal, 11th year, No. 2, page 84. 
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constituting “‘as complete a codification on as broad a basis as possible of the 
law of establishment in so far as this law can and should be codified, in view 
of the disparity of concepts, situations and laws, and of international practice 
under existing treaties’’? 

The draft convention insures to nationals of the signatory states the right 
to conduct commercial transactions of every kind in the territory of any sig- 
natory, on an equality with the nationals of the local state (Arts. 1-5). 
They are to have the same freedom of travel and establishment as nationals, 
as well as the right to engage in the exercise of all occupations excepting those 
having the character of public functions, and excepting also certain pro- 
fessions such as those of lawyer, stockbroker, and others specially enumerated 
such as fishing in territorial waters, mining, and development of hydraulic 
power (Arts. 6-7). The civil and legal guarantees are those usually con- 
tained in treaties of friendship and commerce but property rights are ex- 
tended to include the right of acquiring and freely disposing of land and mov- 
able property, reserving only the right of any state to require a previous 
authorization “for reasons of security or national defence”’ for the acquisition 
of certain immovable property or undertakings; and reserving also the right 
to prohibit the acquisition of immovable property or transferrable securities 
“if such acquisition is likely to result in the obtaining of undue command of 
the vital economic resources of the country” (Art. 10). The scope of this 
provision even as thus limited can best be realized when we consider domestic 
legislation like that of Australia, one of the participating states, where for- 
eigners may not acquire any shares in any domestic company without the 
consent in writing of the Treasurer of the Commonwealth.’ 

The draft convention under the heading of ‘‘ Exceptional Charges”’ follows 
an unusual classification of subject matter in dealing not only with judicial 
and administrative charges but also with compulsory military service and the 
expropriation of property in peace or in war. Under the heading “ Fiscal 
Treatment,” the convention attacks the difficult problem of double taxation 
which the organs of the League have elsewhere undertaken to solve through 
the activities of a special expert commission. The draft convention also 
covers ‘Treatment of Foreign Companies” which, from the standpoint of 
domestic legislation, would seem too particularistic to be adequately covered 
in a single article of eight paragraphs (Art. 16). It seems most significant, 
however, that forty-seven nations have accepted a draft as a basis of dis- 
cussion providing for complete recognition of the regular constitution of for- 
eign companies according to the laws of their origin, including the right to 
sue and be sued in the local courts and to do business within the local terri- 


tory. 
The general principle observed by the framers of the draft has been the 


* International Conference on the Treatment of Foreigners, League of Nations Publica- 
tions, II, Economic and Financial, 1929, II, 5, p. 16. 
Tbid., Addendum, p. 2. 
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equality of treatment between foreigners and nationals in all matters of 
international trade, with a few stated exceptions. It is intended, also, to 
secure most-favored-nation treatment where this is more favorable than 
national treatment. The text seems to be somewhat ambiguous however 
in contenting itself with the statement that the former implies the latter 
(Art. 17). 

The work of the conference would seem to represent an effort at codifica- 
tion much more extensive in scope and effect than any thus far undertaken 
under the auspices of the Committee of Jurists. It isin part a codification of 
international law relating to the protection of aliens, and in part a unification 
of municipal legislation relating to trade and commerce. It represents the 
labors of economists and business men rather than of lawyers and jurists. 
This fact may account for its comprehensive scope and its tendency to em- 
brace various subjects ordinarily considered unrelated by those accustomed 
to view only the legal scene. To the economist, the problem of international 
legislation does not mean neat classification into rules which apply to natural 
persons or to corporations, to real or to personal property, to the exercise of 
personal rights or to taxation, as the case may be. To the economist, 
especially in the post-war period, a law is either an economic barrier or it is 
not. If it is, some method must be devised in the interest of the interna- 
tional community to overcome it by international codperation. Perhaps 
progress may be looked for more hopefully along these lines. The President 
of the conference, M. Devéze, of Belgium, emphasized this point in his open- 
ing address when he said that “‘the desire to make the convention acceptable 
to the greatest possible number of states should not attenuate the force of its 
provisions’’; and the final protocol of the conference draws attention ‘‘to 
the expediency of drafting the proposed convention on the most liberal 
lines.’’4 

The economic situation of Europe and throughout the world in the year 
which elapses between the first and second sessions of the conference, taken 
together with the liquidation of the reparations question and the recent 
proposal of M. Briand for economic confederation, would point toward 
assurance that the problems of the conference will soon be attacked with 
renewed vigor in the interests of the large number of participating nations 
whose economic position demands the elimination of legal barriers through 
closer international codperation. 

ArTHuR K. Kuun. 


THE BOLIVIA-PARAGUAY DISPUTE 


Peace still reigns over Bolivia and Paraguay, although the Chaco dispute 
is a thorn in the flesh. As stated in the last editorial on this subject,! the 


4 League of Nations Official Journal, 11th year, No. 2, p. 171. 
1 See this JouRNAL, January, 1930, p. 122. 
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two countries had signed a conciliation agreement at Washington on Sep- 
tember 12, 1929, and their next step was to carry out this agreement, which 
provided for the mutual forgiveness of the offenses and injuries, the re- 
establishment of the status quo prior to December 5, 1928, and the renewal of 
diplomatic relations. In this protocol, Bolivia and Paraguay agreed to 
establish the status quo ante through— 
(a) The restoration of the buildings of Fortin Vanguardia by Para- 
guay; and 
(b) The abandonment of Fortin Boqueron by Bolivian troops with- 
out the presence of Paraguayan authorities, leaving it in the same state 
which it was when occupied by the said Bolivian troops. 


It will be recalled that Fort Vanguardia was destroyed in the clash of De- 
cember 5, 1928, which brought this dispute to an acute stage, and that Fort 
Boqueron was seized by the Bolivians as a result of the Vanguardia clash? 

In order to carry out these provisions of the protocol, it was further 
resolved— 


5. To ask the Government of Uruguay to be so kind as to designate 
two officers of its army to proceed, with the consents of the Governments 
of Bolivia and Paraguay, to Fortin Vanguardia and Fortin Boqueron, 
respectively, and to be present at the execution of the measures desig- 
nated to restore the state of things which existed prior to December 5, 
1928. 


Putting this resolution into effect necessitated conferences between the 
Foreign Minister of Uruguay and the representatives of Bolivia and Para- 
guay at Montevideo. These conferences began about November 13, 1929, 
and continued until April 4, 1930. It appears that the difficulty in these 
conferences in reaching an agreement as to the method of procedure was the 
question as to which country should act first in the matter of the exchange of 
the forts. Bolivia insisted that Paraguay must reconstruct Fort Vanguardia 
before she, Bolivia, surrendered Fort Boqueron, while Paraguay insisted 
that the exchange of forts should be made simultaneously. Press reports 
indicate that Paraguay suggested that the Uruguayan army officers charged 
with supervising the exchange of forts should inspect Fort Boqueron to de- 
termine if it is in the same condition as when it was seized by the Bolivians, 
and if it was not in such condition, the Bolivians be required to restore it and 
evacuate on the same day that Paraguay begins the reconstruction of Fort 
Vanguardia. Apparently, Paraguay felt that the reconstruction of Fort 
Vanguardia by her before the Bolivians evacuated Fort Boqueron, indicated 
that she was guilty of starting the original trouble. 

While conferences at Montevideo were deadlocked on this question, and 
while the Uruguayan Foreign Minister was making every effort to break the 
impasse, feeling was running high again between the two countries. Thus, 
in the latter part of January, there were charges and counter-charges of 


* These two forts are about 250 miles apart as the crow flies. 
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attacks between the troops facing each other in the Chaco. These charges 
were brought to the attention of the Secretary General of the League of Na- 
tions, who communicated the information as received from time to time to 
members of the Council and to the other party to the dispute. On January 
23, 1930, the acting President of the Council, M. Zaleski of Poland, in- 
structed the Secretary General to recall to both governments the fact that 
after the session of the Council at Lugano, in December, 1928, M. Briand had 
congratulated Bolivia and Paraguay on having adopted a pacific procedure 
for the settlement of their dispute ‘‘in conformity with the undertakings of 
the Covenant,” and that during the session of the League Assembly in Sep- 
tember, 1929, it had taken similar action. M. Zaleski added: 


I believe I am interpreting today the feelings of the Council and of the 
whole League of Nations in requesting you to express to both govern- 
ments our confidence that no serious incident will compromise success 
of pacific procedure in course. 


Subsequently, on January 30, 1930, after each party had notified M. Za- 
leski that its country had never departed from the pacific procedure laid 
down, he instructed the Secretary General to express the Council’s earnest 
desire that the two nations 


may also succeed in finding means of settling all questions connected 
with the Chaco and thus avoid the occurrence of similar regrettable 
incidents. 


It appears that the correspondence regarding the clash of January, 1930, 
was also laid before the five neutral powers represented on the Washington 
Conciliation Commission. 

The clash of January, 1930, and the opportunity it gave for each side to 
reveal their respective tactical positions, may have cleared the air, but it 
did not facilitate the conferences going on at Montevideo. Nevertheless, 
the Uruguayan Foreign Minister strenuously continued his efforts to bring 
about a modus operandi for the exchange of the forts. At the same time he 
had taken advantage of the opportunity to suggest that Bolivia and Para- 
guay agree to announce the renewal of diplomatic relations and the appoint- 
ment of new Ministers at Asuncién and La Paz on the day that an agreement 
regarding the forts should have been signed. 

Not until April 4, 1930, was an agreement obtained on the Uruguayan 
formula. On that date, a protocol was signed at Montevideo by the Boliv- 
ian and Paraguayan negotiators, by which Uruguay was granted authority 
to give instructions to the two Uruguayan army officers, subject to the 
Washington resolution of September 12, 1929, as to the exchange of forts. 
The protocol further set the date of May 1 for the renewal of diplomatic rela- 
tions between Bolivia and Paraguay. It appears from the press reports that 
the two majors of the Uruguayan army were instructed to proceed im- 
mediately to the Chaco to supervise the reconstruction of the Bolivian fort, 
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Vanguardia, by the Paraguayans. When this fort is ready for occupancy, 
the majors will proceed to the Paraguayan fort, Boqueron, to supervise its 
evacuation by the Bolivian troops. Thereupon, the Bolivians will march 
into Fort Vanguardia, and the Paraguayans into Fort Boqueron. Then 
everything will be just as it was on December 5, 1928, when the historic clash 
took place. This agreeable result has been brought about after several 
months of negotiation and apparently after a laudable modification of posi- 
tion, in the interest of peace, on the part of Paraguay by her leaving the 
matter to be settled by the instructions of the Uruguayan Foreign Minister. 

About April 22, the two Uruguayan majors left for the Chaco to supervise 
the reconstruction and exchange of the forts, and on May 1, 1930, diplomatic 
relations between the two countries, which were terminated in December, 
1928, were formally renewed by an exchange of cordial telegrams between the 
governments. At the same time, each country announced that a new Min- 
ister was departing at once to reopen the respective Legations. 

When the forts have been exchanged, all of the conditions of the concilia- 
tion agreement of September 12, 1929, will have been carried out, the status 
quo ante of December 5, 1928, will have been reéstablished, and the two dis- 
putants left exactly where they were on that date, with their respective posi- 
tions in respect of the territorial or boundary dispute brought through the 
intervening vicissitudes unscathed and intact—a diplomatic feat of no mean 
proportions. 

The Washington Protocol of September 12, 1929 made no provision for the 
final settlement of the boundary dispute, and therefore, upon the reéstab- 
lishment of the status quo ante, it remains to be seen whether Bolivia and 
Paraguay will be able to find a solution of the remaining territorial question 
by direct negotiation, or whether this method, if attempted, will eventually 
have to give way to a settlement by arbitration. Historically, Bolivia has 
been inclined toward a direct settlement, while Paraguay appeared to favor 
arbitration. 

In his message to Congress of April 1, the President of Paraguay made this 
significant statement: 


Without trying to detract from the importance of the conciliatory 
efforts of the Commission [at Washington], honesty demands the con- 
fession that the causes of the recent conflict have not been removed, 
every one of the disturbing factors being still unmitigated. 

The conciliatory resolution signed at Washington, September 12, 
1929, adjusted only those incidents which occurred in the preceding 
December and did nothing to eliminate the present or future risks grow- 
ing out of the present situation. 


He added that under the present conditions, any new act of military pene- 
tration into Chaco by Bolivia must be looked upon by Paraguay as a grave 
provocation destined to disturb peace. However, the President hoped that 
the renewal of diplomatic relations after the signing of the agreement at 
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Montevideo for exchanging the forts, would inauguratea more friendly epoch, 
without jealousy, mistrust and uneasiness. 
L. H. Woo.sey. 


EXAMINATIONS FOR THE AMERICAN FOREIGN SERVICE 


One hundred and ninety-five candidates were designated by President 
Hoover to take the examinations held July 14-15 in the United States. 
This is forty-six more than were designated to take the examinations held 
last December. Asaresult of the latter examination twenty-three candidates 
were appointed. Statistics of those taking the examinations since 1925 
show that in recent years the average number of candidates appointed was 
approximately sixty. From 1925 to 1927 the average annual appointments 
were thirty-five. From those who passed the two examinations held in 1928 
sixty-nine were appointed and for the two examinations in 1929 the number 
was fifty-six. The increase in the number of appointees in the later years 
is to be explained by the fact that the personnel of the Foreign Service has 
been largely increased to meet the great expansion in our foreign relations 
since the war, and in view of the increase of the appropriations for the Foreign 
Service personnel for the present fiscal year, July 1, 1930 to June 30, 1931, it 
is to be expected that a still larger number of appointments will be made.! 

Among those designated to take the examinations were eleven women. 
Judging by what usually occurs we may expect that a certain number of these 
will not actually take the examinations. In 1929 ten women took the exam- 
inationsand one passed. In 1928 twenty-three women took the examinations 
and two passed both examinations and were appointed. The figures for 1927 
were: twelve examined and one passed and appointed; 1926: four examined 
and none passed ; 1925: eight examined and one passed. It is perhapsof inter- 
est to note that of the ten women who took the examination in 1929, six 
passed the written examination but of those six only one passed the oral and 
received an appointment. The figures for men show that for the same year 
fifty-eight out of two hundred and twenty-three passed the orals and were 
appointed. That is, twenty-six per cent were successful. This indicates that 
the proportion of the women who are successful is approximately one-half 
that of men. With figures so small it is dangerous to draw conclusions, but 
the small percentage of women appointed is all the more striking when we 
remember that only particularly well qualified women are likely to be so en- 
thusiastic about entering the Foreign Service as to be willing to take these 
examinations. In any event it would appear that women are not favored. 
Criticism of the Board on the ground of discrimination against women would 
not, however, be fair, since women cannot be used at all the posts and 

‘By the Act of Congress of April 18, 1930, making appropriations for the Department 


of State, the appropriation for salaries of Foreign Service officials for the fiscal year ending 
June 30, 1931 is $3,298,500. For the fiscal year ended June 30, 1930 it was $3,001,000. 
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changed from place to place with the same freedom as is the case with male 
appointees. Another reason why a woman is not so advantageous a choice 
for the Service is that a woman between the ages of twenty-one and thirty- 
five—the limits for candidates taking the examinations—is likely to marry 
and be snatched from the government service. The consequence is that the 
government loses the benefit of the succeeding years in which the training 
already received would prove most valuable. There is no reason to believe 
that the Examining Board does not live up to its professed intention of being 
perfectly fair to the women candidates who come before them for the final 
oral examinations. 

If the Board does not unjustly discriminate against women it cannot be 
denied that the successful women candidates do encounter a certain courte- 
ous hostility on the part of their associates in the Foreign Service. No 
woman of the qualities which would suit her for a Foreign Service career can 
enjoy this situation and it is no wonder that they tend to resign after a short 
period. Notwithstanding these handicaps we may expect that the number 
of women appointees will greatly increase in the coming years and it seems 
certain that they are destined to render valuable service. 

The statistics of those who completed the written examinations in recent 
years shows that approximately twenty per cent subsequently passed the oral 
examination and received an appointment. The successful candidates are 
placed on an eligible list from which appointments are made from time to 
time to fill vacancies in the service. Formerly they had to endure a long 
wait before an appointment came. The rule in regard to State apportion- 
ment was another hurdle which had to be taken into account and it would 
appear that political considerations were not always without influence. 
All this has been changed in practice. According to the present method the 
successful candidate is soon designated to serve as vice-consul in some neigh- 
boring consulate, to return after a few months of practical experience in the 
field to receive a brief course of instructions in the Foreign Service School of 
the Department of State. 

In this way the novice has the advantage of practical experience in a 
particular consulate to serve as a basis for the general course of training 
which he receives in the Department. The only defect in this system is that 
it rather commits the Government to a permanent choice before the appoint- 
ing officers have had an opportunity to learn from first hand experience and 
contact the candidate’s qualifications for the service. It is important to 
adhere in practice to the provision of the Executive Order of June 7, 1924 
which allows a ‘‘term of instruction in the Foreign Service School”’ of “‘one 
year, which shall be considered a period of probation during which the new 
appointees are to be judged as to their qualifications for advancement and 
assignment to duty. At the end of the term, recommendations shall be 
made to the Secretary of State by the Personnel Board for the dismissal of 
any who may have failed to meet the required standard of the service.” 
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If this preliminary period be made in reality one of probation and no definite 
appointment made until a candidate has shown what he is really worth, it 
will then be possible to eliminate a few of the misfits who still succeed in 
getting by the Board which conducts the oral examinations. 

Oral examinations are the key of entry to the Service. After the candidate 
has received a satisfactory grade on a written examination he is examined 
orally by each one of the five members of the Board of Examiners. Under 
the Executive Order of September 11, 1929, the Board is composed of three 
Assistant Secretaries of State, one of the Personnel Officers attached to the 
Division of Foreign Service Personnel, and the Chief Examiner of the Civil 
Service Commission. This group of higher officials, thoroughly familiar with 
the requirements of the service, are obligated to select those whom they believe 
best qualified to discharge the duties of a foreign service officer. There are 
no formal regulations but it is generally understood that the personality of 
the candidate must have an important influence. It is sometimes thought 
that fluency in speaking foreign tongues is essential for success in the oral 
examination. But the Board is impressed by the consideration that such 
fluency in the case of Americans usually presupposes education abroad or 
long absences from the United States—conditions which are likely to 
withdraw the candidate from his national environment in his most impres- 
sionable years. Thisis not desirable. Future representatives of the United 
States should grow up in an essentially American atmosphere. This does 
not, of course, mean that Americans born or educated abroad are any less 
thoroughly American or any less patriotic. For similar reasons naturalized 
citizens are not as a rule selected to serve as representatives abroad. 
Even when they speak English perfectly they cannot well be sent to 
their country of origin, and this restriction on their usefulness is an 
additional reason why they are ordinarily less well qualified to enter our 
foreign service. 

In the course of the oral examination the candidate may be asked almost 
any question. Each member of the Board makes his own estimate of the 
manner in which the candidate has answered his questions and after com- 
parison, members of the Board are able to reach an agreement with regard to 
the most meritorious candidates. In order to be successful the candidate 
must have for the written and oral examination combined a rating of eighty 
per cent or better. Candidates who have not received seventy-five per cent 
or better in the written examinations are generally advised to withdraw 
from the oral examinations. A later examination may be taken without 
prejudice. 

Through the codperation of the press wide publicity is given for the date 
of the foreign service examinations and the written examinations are held in 
thirteen of the principal cities throughout the country so that an expensive 
trip to Washington is not necessary except for those who take the oral 
examination. 
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All interested persons may receive upon application to the Department of 
State a pamphlet containing the rules and regulations governing the foreign 
service examinations with sample copies of recent written examinations. 
These examinations are prepared under the supervision of the Chief Ex- 
aminer of the Civil Service Commission and submitted to the Board for its 
approval. Although the written examinations are not Civil Service Exam- 
inations, they are conducted and rated by the officials of the Civil Service 
Commission, and the Chief Examiner of the Civil Service Commission or 
his designated substitute is also a member of the Board of Examiners. 
Desiring to codperate in this work the Chief Examiner and the Civil Service 
Commission recognize how important it is that those who are to conduct our 
foreign affairs should be most carefully selected. According to the Execu- 
tive Order of June 7, 1924, ‘‘the scope and method of the examinations shall 
be determined by the Board of Examiners, but among the subjects shall be 
included the following: At least one modern language other than English 
(French, Spanish, or German by preference), elements of international law, 
geography, the natural, industrial, and commercial resources and the com- 
merce of the United States; American history, government and institutions; 
the history since 1850 of Europe, Latin America and the Far East; elements 
of political economy, commercial and maritime law. 

A criticism sometimes made of the examinations is that they are better 
adapted to test the memory of the candidate than his capacity of reasoning. 
No doubt those who are destined to watch over our interests abroad should 
have the capacity to retain the multitudinous facts upon which their effi- 
ciency will depend. But that capacity is of little value unless the candidate 
also have the more rare and more precious reasoning faculties, which may 
eventually entitle him to be placed in the foremost rank of statesmen. 
The greater the attention paid to this factor the less will be the need of ap- 
pointing non-career men to certain of our most important diplomatic posts. 
Furthermore, if the Department of State would encourage that thorough 
academic training which is the best foundation for a foreign service career 
the examinations should set a premium on such training. In recent examina- 
tions there has been an improvement in this respect, but they are still too 
long to allow much time for thought. A number of our universities have 
recognized this need of foreign service training. Georgetown University in 
Washington has organized a school with this object especially in view. 
Other universities in Washington and elsewhere now offer special courses of 
training for those who intend to enter the foreign service or some other de- 
partment of Government. 

It would give further encouragement to appropriate academic preparation 
for the foreign service career if the written examination could, like these last, 
be held at the end of the academic year, that is in the period of vacation from 
July to September. When they are held during the academic term the 
tendency is to discourage enrollment for the regular university course, and 
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many candidates who might combine preparations for the examinations 
with a beneficial year of university work spend two months and many 
dollars in cramming. If they fail all is lost. 

In view of the fact that the preparation of the foreign service examinations 
is a highly technical and difficult matter it would seem that an especial appro- 
priation should be authorized to permit the Civil Service Commission to 
secure the necessary assistance. Although the Commission recognizes the 
importance of these examinations, it is hardly to be expected that it will 
draw upon the meager appropriation, $2,500, which it has to meet the 
needs of outside expert assistance for all its own technical examinations. 
Such a sum is hardly adequate to prepare the technical questions needed 
for the examination of chemists, physicists, etc. 

In the desire to make constructive suggestions and to offer counsels of 
perfection, it should not be forgotten that the present system of examinations 
for the Foreign Service under the Rogers Act only dates from 1924, and that 
there has been a constant and rapid improvement in the procedure of the 
examinations as well as in the quality of the appointments made. After 
years of inattention it is fortunate that Congress is now alive to the impor- 
tance of our Foreign Service and is willing to make reasonable appropriations 
for its betterment. 

Evuery C. STOWELL. 


THE INSTITUTE OF POLITY AT EARLHAM COLLEGE 


On May 14th last, Mr. William Cullen Dennis, recently Corresponding 
Secretary of the American Society of International Law and one of the edi- 
tors of its JouRNAL, was formally inaugurated President of his alma mater, 
Earlham College, at Richmond, Indiana. His new responsibilities made it 
necessary for Mr. Dennis to resign the two important positions he held with 
the Society and JourNaL, but he retained membership in the Executive 
Council and Executive Committee. The Society’s loss is Earlham’s gain, 
and the college is to be congratulated upon obtaining an executive with the 
efficient training, broad experience, and high international reputation, such 
as are possessed by Mr. Dennis in excellence and abundance. 

It was quite natural that the new president should desire to continue at 
the college some of the lines of work with which his whole life had been asso- 
ciated; and coincident with the formal assumption of the duties of his office, 
he initiated an Institute of Polity to deal with the foreign relations of the 
United States. The Institute met May 15-17 and was devoted to the con- 
sideration of the international relations of the United States with the Latin 
American Republics and the nations of the Orient. Three round table con- 
ferences on relations with the first mentioned countries were conducted by 
the Honorable Francis White, Assistant Secretary of State, one relating to 
Central America, one to the republics of the Antilles, and the third to the 
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republics of South America. Professor George Grafton Wilson, the Editor- 
in-Chief of the JouRNAL, conducted three round table conferences on the 
relations of the United States with the Orient, one dealing with China, an- 
other with Manchuria, and the last with Japan. 

At a dinner on the 15th, presided over by President Dennis, an address on 
the value of Institutes of Public Affairs was delivered by Mr. Chester 
DeWitt Pugsley, of Peekskill, New York, through whose generosity the Insti- 
tute was made possible. Addresses were also delivered by Director Henry T. 
Hodgkin, of Pendle Hill Graduate School, and Professor Jesse 8. Reeves, an 
editor of the JourNAL. At an evening session on the 16th, devoted to ‘‘Our 
Latin American Neighbors,” and presided over by Hon. Evans Woollen, 
the principal address was made by Dr. James Brown Scott, President of the 
American Society of International Law. The closing session was held on the 
evening of the 17th, and the address on “Intervention in Latin America” 
was delivered by Professor Ellery C. Stowell, also an editor of the JouRNAL. 

The round table conferences occupied the mornings, and the afternoons 
were left free for private conferences, recreation and public exercises of a 
social and cultural nature. 

The conference was inspired and pervaded with an atmosphere of justice 
and friendliness to all nations. The leaders of discussions were selected with 
the view of giving the members of the conference an opportunity to learn at 
first hand of the real purposes and ideals which have inspired the conduct of 
American foreign affairs with relation to Latin America and the Orient. The 
more opportunities of this kind that are provided for the sections of the vast 
continental empire embraced within the United States which do not have 
direct contact with the international problems of government, the better 
will the people of the country as a whole understand those problems and be 
in a position to codperate in the carrying out of policies that have for their 
purpose the advantage and benefit of the entire nation. 

President Dennis has acted wisely in making adult education along inter- 
national lines a feature of his administration, and it is to be sincerely wished 
that he will be enabled to make such an Institute of Polity an annual feature 


of the academic year at Earlham. 
Georce A. FINcH. 


THE GENERAL ACT FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL 
DISPUTES 


The League of Nations provides a mechanism for continuous experimenta- 
tion in the technique of preserving peace. Only occasionally have. its 
members attempted to embody their conclusions resulting from this effort in 
a formal document. This caution doubtless arises from the perception that 
such conclusions are necessarily subject to continuous revision in the light of 
new conditions and new data. 


A 
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One such attempt was made by the Assembly in September, 1924, when 
it drafted the Geneva Protocol for the Pacific Settlement of International 
Disputes. Another was made by the Assembly in September, 1928, when it 
drafted the General Act. A comparison of these two documents throws 
light on the evolution of thought on the subject of preserving peace. Each 
was the result of several years preparatory work by League committees 
whose main function related to disarmament. Thereports of the Temporary 
Mixed Commission for the Reduction of Armaments which functioned from 
1921 to 1924 led to the Protocol; and the reports of the Committee on Arbitra- 
tion and Security established in 1927 by the Preparatory Commission for the 
Disarmament Conference led to the General Act. It is supposed that reduc- 
tion of armaments will be the natural result of agreements which secure 
peace. If such a peace agreement really reduces the probability of war, and 
(even more important) if it convinces all states with considerable armaments 
of that fact, then (if the assumption that armaments are only for defense is 
correct) the pressure of the taxpayer ought to force reduction of armaments. 
The value of the peace agreement ought to be exactly measured by the 
amount of armament reduction which follows it. 

While this theory is by no means incompatible with the theory of the 
American delegation at the London Naval Conference ‘‘that fair limitation 
of armament is of itself a wholesome and effective measure of security,’’! yet 
the League’s studies have generally concluded that other types of security 
agreement must precede disarmament, that moral disarmament must 
precede material disarmament, that attitudes must change before armaments 
can be reduced. Certain incidents can be interpreted as supporting this 
thesis. The Four Power Pacific Pact signed in December, 1921, preceded 
the Washington Disarmament Treaty. The Locarno treaties signed in 
October, 1925, were followed by evacuation by Great Britain and France of 
part of the Rhineland zone. The Kellogg Pact signed in August, 1928, led 
tothe London Naval Treaty of 1930. The valueof the Geneva Protocol could 
not be tested because that instrument never came into effect. The General 
Act formally came into effect on August 16, 1929, in accord with Article 44 
which declares: ‘‘The present General Act shall come into force on the nine- 
tieth day following the receipt by the Secretary General of the League of 
Nations of the accession of not less than two Contracting Parties.’’ Acces- 
sion had been notified by Sweden (May 13, 1929), Belgium (May 18, 1929), 
and Norway (June 11, 1929). Of these, however, Belgium alone had 
acceded to the entire treaty. The other two had become parties only to 
parts one andtwo2 The position of these countries in respect to armaments 


‘ Radio address of Senator Robinson, April 20, 1930, Publications of the Department of 
State, Conference Series, No. 3, p. 49. 

* Monthly Summary of the League of Nations, IX, 254; X, 28. The French Chamber of 
Deputies authorized ratification on June 12, 1930. 
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is such that the value of the General Act can not be judged by its effect on 
disarmament until further accessions are recorded. 

A study of the security agreements mentioned in the preceding paragraph 
indicates that attention is sometimes directed toward war and sometimes 
toward disputes which might lead to war and that in either case the problem 
is sometimes dealt with by the assumption of negative engagements and 
sometimes by the assumption of positive engagements. The Kellogg Pact 
is a perfect example of handling both questions by negative engagements. 
The parties agree that they will not go to war except in defense and that they 
will not settle disputes except by peaceful means. The Geneva Protocol, on 
the other hand, illustrates how both questions may be handled by positive 
in addition to negative engagements. The parties agree to take measures 
to prevent or stop an impending or actual war and to submit to prescribed 
procedures for the settlement of every international dispute in which they 
may be involved. The other instruments combine these four methods 
(renunciation of war, renunciation of non-peaceful settlement, prevention of 
war, acceptance of pacific procedures) in various ways and qualify them by 
regional limitations, by limitation of the parties or by variations in procedure. 

The General Act resembles the Geneva Protocol in stressing the positive 
action agreed upon in future contingencies but it differs in confining attention 
to the settlement of disputes, in putting forth the various procedures of 
pacific settlement in more detail, and in giving more option as to choice of 
procedure and reservation of certain types of disputes. It is in fact a 
multilateral, all in, arbitration treaty, but the extreme anxiety of its archi- 
tects to create a system of maximum flexibility is shown by the fact that 
they not only permitted extensive reservation, but presented the General 
Act as an alternative to any one of three model bilateral conventions. One 
of these provided for eventual arbitration of all disputes between the parties 
not otherwise settled. The second provided for judicial settlement or arbi- 
tration of legal disputes and submission of others to conciliation. The third 
provided for submission of all disputes to conciliation as do the Bryan 
peace treaties and closely foilows the Assembly’s proposal for conciliation 
in 1922. 

Although the General Act does not deal with positive action to be taken in 
case of war or threat of war, the importance of such engagements for the 
preservation of peace was recognized by its framers. In addition to recom- 
mending the General Act and the model bilateral pacific settlement treaties, 
the Ninth Assembly, on recommendation of the Arbitration and Security 
Committee, recalled the far reaching procedure available under Articles 10, 
11, and 16 of the Covenant ‘‘to prevent hostilities and to stop hostilities 
which have already begun.” In aid of this procedure the Assembly recom- 
mended a model treaty, originally suggested by Germany, strengthening the 
Council’s authority, especially to order a cessation of hostilities and a with- 
drawal of troops. Finallyit recommended three alternative security treaties. 
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One was a collective treaty of non-aggression, mutual assistance and pacific 
settlement on the Locarno model. The second was similar but omitted 
the mutual assistance provisions. The third was bilateral instead of collec- 
tive.~ Thus states accepting the most far reaching of these alternative agree- 
ments (t.e., The General Act, the treaty to strengthen the means of prevent- 
ing war, and the collective treaty of non-aggression and mutual assistance) 
would be bound by a system not far different from that of the Protocol 
of 1924. 

The distinctive feature of the proposal was, however, the opportunity of- 
fered to accept these obligations gradually and by bilateral treaties if 
desired. It is to be observed also that the documents dealing with positive 
action to be taken in the event of war or threat of war suggest that prevention 
or stoppage of hostilities rather than punishment is the object aimed at and 
that economic and financial measures may be more appropriate than military 
measures. Though the Covenant itself contains similar suggestions, the fact 
has not always been recognized in the discussions of sanctions. The Tenth 
Assembly in 1929 emphasized these characteristics of League sanctions by 
again endorsing the model treaty to strengthen the means of preventing war 
and urging a draft convention on financial assistance.® 

The General Act‘ contains four chapters dealing respectively with 
conciliation, judicial settlement, arbitration, and general provisions. All 
disputes not reserved as permitted in Article 39, not settled by diplomacy and 
not submitted to judicial settlement or arbitration (Art. 20), must be sub- 
mitted to a permament or ad hoc conciliation commission established by the 
parties to the dispute. The commission normally sits at Geneva, reaches 
conclusions by a majority vote, terminates its labors within six months of 
the date on which it is given cognizance of the dispute and acts under the 
procedure set forth in the Hague Convention of 1907 for commissions of 
inquiry. Its functions, however, are not confined to fact finding. It also 
“endeavours to bring the parties to an agreement”’ and “‘after the case has 
been examined, informs the parties of the terms of settlement which seem 
suitable to it, and lays down the period within which they are to make their 
decision.” It can not bind the parties to anything and can not even publish 
its proces verbal without their consent. 

Chapter II of the General Act requires, subject to reservations under 
Article 39, submission to the Permanent Court of ‘disputes with regard to 
which the parties are in conflict as to their respective rights.’’ These are said 
to include all disputes mentioned in Article 36 of the Permanent Court 
Statute. The parties may agree to substitute a special arbitration tribunal 


* Monthly Summary of the League of Nations, IX, 309. 

‘For text, ibid., VIII, 298. See also, League of Nations Documents, Preparatory Com- 
mission for the Disarmament Conference, Committee on Arbitration and Security, Reports, 
February 6, 1928, and July 5, 1928; Records of the Ninth Assembly, Plenary Meetings, pp. 
167f, 492f,. 


| 

i 

] 

| 

| 

] 

] 


586 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in which case the procedure follows that of the Hague Convention of 1907 and 
the substantive rules of Article 38 of the Court Statute apply. 

Chapter III provides that any dispute not required to be submitted to 
judicial settlement and not settled within a month after the conciliation com- 
mission ceases its work, ‘“‘may” be submitted to arbitration, subject to 
reservations under Article 39. Though the word “may’”’ is used the inten- 
tion of the article seems to be ‘‘must.”’ The tribunal has five arbitrators, of 
which each party selects one, the other three being chosen by agreement from 
nationals of third states. If other means fail, they may be chosen by the 
President of the Permanent Court of International Justice. The Hague 
Convention of 1907 applies to the tribunal, in so far as the compromis makes 
no provision. If the parties fail to agree on the compromis in three months, 
either one may bring the case before the tribunal by unilateral application. 
Article 38 of the Court Statute applies but if no law exists the tribunal 
decides ex aequo et bono. 

Chapter IV authorizes the use of special conventions in force between the 
parties for settling disputes to which they are applicable. If differences of 
opinion exist as to the justiciable character of the dispute, the conciliation 
commission suspends action until the Permanent Court of International 
Justice has decided. If either party claims that its domestic authorities 
have competence, proceedings are suspended until a year after ‘‘a decision 
with final effect has been pronounced within a reasonable time by the com- 
petent (domestic) authority.”’ If the constitution of a state does not permit 
the annulment of its court’s decision, the international tribunal, in case it 
finds that such domestic judgment violates international law, may award an 
“equitable satisfaction” to the injured state. This provision recalls the 
protocol attached at American suggestion to the proposed International 
Prize Court Convention of 1907. 

Special rules are laid down for cases where more than two states are 
interested but any two parties to the General Act are bound with respect to 
their interest in a dispute even though other states are interested. Third 
parties may request to intervene and the tribunal decides. 

According to Article 38, accession may be qualified by eliminating the 
chapter on arbitration, or by eliminating both the chapters on judicial settle- 
ment and arbitration. Article 39 permits reservation of (a) disputes arising 
out of facts prior to accession of either party, (b) domestic questions, (c) 
“disputes concerning particular cases or clearly specified subject matters, 
such as territorial status, or disputes falling within clearly defined cate- 
gories.’’ Such reservations are applied reciprocally and they do not apply 
to the conciliation procedure unless expressly so provided. 

The General Act is open to accession by members of the League and non- 
members to which the Council has communicated a copy for that purpose. 
It is concluded for five years and continues thereafter among the parties 
except in so far as denounced completely or partially by any of them on six 
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months’ notice. The act is of interest as combining the experience of the 
numerous pacific settlement treaties concluded since the war strongly sug- 
gesting the Pan American treaties of 1927 in certain feature. It gives states 
an opportunity to accept compulsory pacific settlement of all disputes by the 
most appropriate procedure, thus implementing the second article of the 
Kellogg Pact. At the same time the provisions for partial ratification and 
reservations make it possible for states to become parties even if they are not 
ready to go the whole way. 

Quincy WRIGHT. 


INSTITUT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 


One of the most important events marking the progress of the science of 
international law in the post-war period is the establishment in Berlin in 1925 
of the Institut fiir auslindisches 6ffentliches Recht und Vélkerrecht. This 
organization for scientific research in international law and comparative 
public law exemplifies the renewed interest in comparative law and inter- 
national law which is particularly evident on the continent of Europe. The 
Institute, though but five years old, is already entitled, by virtue of its pro- 
gram and published achievements, to the first rank among institutions de- 
voted to the study and clarification of international law. In fact, at the 
moment it has no comparable rival. 

Before calling attention to these accomplishments, it may be well to iden- 
tify the patronage and position of the Institute in the scientific world. 
Fostered by the Kaiser Wilhelm Gesellschaft for the promotion of science and 
research, especially in the natural sciences, the Institute was the first among 
thirty or more such institutes of the Gesellschaft to be devoted to the social 
sciences. The only similar organization is its sister Institute of Foreign 
Private Law and Conflict of Laws (Institut fiir auslindisches und interna- 
tionales Privatrecht), each of which supplements the other. Receiving its 
funds, which now exceed $70,000 a year, in part from the Gesellschaft, 
in part from the Reich and from other bodies, it has its roots partly in 
Berlin University, whose professors of public law direct its activities, 
and partly in the non-academic world. It is an independent scientific 
organization. It had its origin in the realization, commonly prevailing 
in Germany, that too little attention had been paid in Europe, and par- 
ticularly in Germany, to the legal experience of foreign countries and, in 
the field of international law, to the development of positive law as exempli- 
fied in the precedents afforded by the decisions of international and munici- 
pal tribunals and the positions taken by Foreign Offices in the settlement of 
controversies through diplomatic negotiation. 

The Director, and it may be said the inspiration of the Institute, is Dr. 
Viktor Bruns, professor of international law in the University of Berlin, ad 
hoc Judge of the Permanent Court of International Justice, and German 
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Judge on the Polish-German and other mixed arbitral tribunals. A gifted 
scholar, endowed with youth, energy, executive ability, and extraordinary 
vision, it may be said that the eminence attained by the Institute is primarily 
due to his exceptional competence and that of the able group of collaborators 
whom he has associated with him in the work including a supervisory board 
consisting of Professors Triepel, Smend, Kaufmann, Kaas and Glum. The 
Institute now possesses some forty rooms in the old Schloss in Berlin, a staff 
of some twelve well-equipped scholars, besides clerical aid, a considerable 
library on comparative and international law, and the technical apparatus 
necessary for research. 

Fellowships are occasionally granted to foreign students for scientific col- 
laboration, and lectures for the staff are occasionally given by members of the 
Institute and visiting scholars. 

The activities of the Institute are so widespread and varied in character 
that it might almost be supposed, but for the most convincing evidence of 
practical performance, that the program was too ambitious for accomplish- 
ment. The work falls into several divisions: (1) the continuous mastery and 
analysis of source materials, for the purpose of furnishing apparatus for the 
scholar; (2) the preparation and editing of scientific publications, serial and 
occasional, including translations of works of major importance; and (3) the 
rendering of practical aid to the German and other governments, in their 
administrative and judicial departments, as well as to the mixed arbitral 
tribunals and other international bodies, by furnishing scientific opinions, 
memoranda, digests, compilations, etc., on technical subjects. 

In the first group—dealing with source materials—the Institute is pri- 
marily interested in making available the precedents embodied in judicial 
decisions of municipal and international courts, in diplomatic correspondence 
and in treaties. It has, therefore, undertaken the publication of several 
series of works: (a) a volume containing the rules and principles declared by the 
Permanent Court of International Justice, some 400 in number, annotated; 
(b) volumes devoted to the publication of decisions of municipal tribunals 
dealing with international law, one for each country, the headnotes to be 
printed in three languages, and the text in the original language; (c) an index- 
digest of the legal and political material published in the colored books and 
similar organs of the Ministries of Foreign Affairs of the principal European 
countries, the earlier volumes to cover the period 1850-1870; and (d) an 
index-digest by subject-matter of the provisions of treaties concluded by 
the different European countries since 1815. Several of these works are in 
advanced stages of preparation, and some are about to be published. 

In the third group of activities—aid furnished to public administrators and 
the world of affairs—the opinions, reports, and memoranda of the Institute 
are not published except as they may later appear in the Zeztschrift fiir aus- 
lindisches éffentliches Recht und Vélkerrecht, presently to be mentioned. 
The Annual Report of the Director of the Institute mentions some of the 
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topics covered by these opinions, reports, and memoranda. In connection 
with the work of the Institute, the principal periodicals in the field of public 
law and international law are indexed and analyzed, and the library keeps 
exhaustive subject catalogues. This, with the index of current information, 
supplies the investigator with a technical apparatus of exceptional value. 

It is in the second group of activities—serial and monographic publications 
—that we find represented some of the principal work of the Institute. 
Among other publications, the Institute sponsors the following serials: (a) 
The Nouveau Recueil Général de Traités, begun by Martens, and now con- 
tinued by Professor Triepel of Berlin, one of the curatorium and scientific 
advisers of the Institute. The Institute in this connection keeps an exhaus- 
tive record of all texts of treaties, ratifications, adhesions, etc.; (b) the 
Staatsarchiv, a well-known repository of official documents, begun in 1861, 
but suspended since 1919, and now revived by the Institute with the colla- 
boration of Dr. Friedrich Thimme; (c) the Jahrbuch des éffentlichen Rechts der 
Gegenwart, since Volume 15, under the joint direction, among others, of 
Professors Bruns and Triepel; and (d) a series of monographs, of which 
thirteen have appeared since 1927, published mainly by members of the staff 
of the Institute under the title ‘‘ Beitrdge zum auslindischen éffentlichen Recht 
und Vélkerrecht.’’ Some of these monographs are of considerable impor- 
tance, including studies on martial law in different countries, sovereignty, the 
problems of minorities, the legal position of foreign troops in the Saar, eco- 
nomic representation in government, and various phases of constitutional 
law, comparatively considered. The Institute also sponsors a series of 
monographs on the press laws of different countries, of which two have 
already appeared. The translation into German of Anzilotti’s ‘Corso di 
diritto internazionale’’ was also undertaken under the auspices of the Insti- 
tute, and the translation of other works is in progress. 

Major significance for international law, however, attaches to the Zeit- 
schrift fiir auslindisches éffentliches Recht und Vélkerrecht, the first volume of 
which now lies before us. It consists of 1515 pages, divided into two parts, 
the first (657 pages) consisting of scientific articles, and the second (858 
pages) of documents. So vast is the field covered by this material, that the 
systematic table of contents printed at the beginning of Volume 1 includes 
the principal subjects and topics of international law, aside from the numer- 
ous topics on constitutional and administrative law also noticed. The index 
leaves very few subjects of current interest in international law untouched. 

Among the most noteworthy contributions to the first volume is the lead- 
ing article of Professor Bruns (56 pages) entitled, ‘‘ Vélkerrecht als Rechtsord- 
nung,” in ‘which the author discusses international law as a legal system in its 
relation to municipal law. The article constitutes a philosophical and criti- 
cal survey of the legal order prevailing among states, oriented by illustrations 
from the various subdivisions of international law. Particular attention is 
given to the extent of individual states’ freedom of action within the frame- 
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work of international law. The study should be made accessible in English 
and other languages. Among numerous other articles worthy of special 
mention, attention may be called to Professor Bilfinger’s “Considerations 
upon Political Law,’’ dealing with the influence of political considerations 
upon international law, constitutional law, and administrative law; Dr. 
Leibholz’s (of the Institute) ‘‘Prohibition of Arbitrariness and Abuse of 
Discretion in International Law and Relations”’ (48 pages), a contribution of 
genuine significance; Professor Spykman’s “The United States and the 
Allied Debts”’ (30 pages); Professor Triepel’s ‘‘International Regulation of 
Citizenship,” an effort which, at the recent Hague Codification Conference, 
achieved but little success; Dr. Bentwich’s “Judicial Interpretation of the 
Mandate for Palestine” ; Drs. Schmid and Schmitz’s (of the Institute) “‘ Para- 
graph 4 of the Annex to Section 4 of Part 10 of the Treaty of Versailles’ (70 
pages), which discusses the provision relating to the charge laid upon German 
private property in the several Allied countries for indemnities due from Ger- 
many on account of exceptional war measures or sequestrations in Germany, 
private debts, and “acts committed’ by Germany priortotheentrance into the 
war of the particular Allied country in question, the authors showing rather 
clearly that the term ‘‘acts committed” could have meant only unlawful acts, 
as construed by the mixed arbitral tribunals, and not, in addition, lawful 
acts, as construed by the Mixed Claims Commission, United States and 
Germany; Dr. von Elbe’s (of the Institute) studies on the ‘‘ Origin, Recogni- 
tion, and Territorial Delimitation of Belgium,’ and on “‘ The English-Turkish 
Conflict over Mosul,” designed to inaugurate a series of studies on all aspects 
of the territorial changes effected since 1815, to determine the legal principles, 
if any, which operated in the creation, recognition, and boundary delimitation 
of states. Then follow a number of articles on constitutional and administra- 
tive law, including a study on “The Participation of the German Govern- 
ment in Economic Enterprises,’”’ by ex-Secretary of State Saemisch; on ‘‘ The 
Municipal Responsibility of the State in Belgium,” by Professor Bourquin; 
on ‘‘The New Swiss Law of Officers,” by Dr. Haab; on “‘ The Scandinavian 
Law concerning Aliens,’’ by Dr. Bloch (of the Institute); on ‘‘Some Conse- 
quences of Judicial Review” in the United States, by Dr. Blachley and Miss 
Oatman, of the Brookings Institution, and certain studies on minority schools 
in Canada and English school administration. 

The second part of the Zeitschrift, containing documents, is subdivided as 
follows: (a) important decisions of international and national courts, with 
critical annotations by members of the staff of the Institute; and (b) reports 
of international acts and events, important treaties and diplomatic notes. 
A further subdivision deals with constitutional and administrative law, and 
reprints decisions of courts and municipal legislation of various countries in 
these fields. 

This account of the intellectual and literary activity of the Berlin Institute 
will give some indication of its importance and will serve to justify the opinion 
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that its establishment is insome degree an epoch-making event in the develop- 
ment of the science of international law. The training it affords will equip 
its staff to render the highest character of service in the many spheres 
in which a sound and critical knowledge of international law and relations is 
essential. The integration of the Institute with the public service, and 
particularly with the activities of international tribunals, should aid the 
current evolution of the law. The aims and achievements of the Institute 
should furnish a goal and ideal for research organizations in other countries; 
and it may be hoped that in time its manifold labors will be shared by the 
codperative effort of similar research institutes in other nations, and espe- 
cially on the American Continent. 

EpwIn M. BorcHarp. 


HENRY G. CROCKER 


We are so accustomed to associate greatness with outward achievement as 
to forget that it is an inherent, intrinsic quality and generally, although not 
always, brought to the surface by an outward incentive; and that often, 
especially if worldly ambition be lacking, the impelling cause to project itself 
from within must be very great indeed. 

How then may we know the inherent qualities of those who have never 
expressed themselves, or at least not fully, to the outward world? By inter- 
course, by personal contact and an association which, little by little, discloses 
what does not show itself to the casual observer. 

Alas for those that never sing, 

But die with all their music in them! 
q Such was Henry G. Crocker—great in the qualities that make for great- 
ness; great in the opinion of those who knew him well, and only lacking the 
ambition to have arrested the attention of the public which prefers to be 
shown, instead of discovering for itself, the inner light which burns with a 
consuming, although a hidden flame. 

On the 5th day of June, 1930, the Carnegie Endowment for International 
Peace adopted, by its Executive Committee, the following resolution: 

Henry Graham Crocker, a resident of Washington for over twenty- 

eight years, died suddenly at Emergency Hospital on Tuesday, May 6, 
while convalescing from a minor operation. 

Since January 1, 1914, Mr. Crocker was an assistant in the Division 
of International Law of the Carnegie Endowment for International 
s Peace. He was an assistant legal adviser to the American Commission 
to Negotiate Peace at Paris in 1919, and was a member of the American 
representation that accompanied President Wilson on board the 
George Washington. He remained in Paris for over a year working 
upon the several peace treaties negotiated at that time. 

Mr. Crocker’s work was well known in the profession of international 
law, and he was the author of a compilation on the law of the marginal 
sea. He was a member of the American Society of International Law, 
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and a corresponding member of the Société de Législation Comparée of 
Paris. 

Mr. Crocker was born in Milwaukee, Wisconsin, on August 10, 1868. 
He graduated from Yale Law School in 1892, and was a member of the 
Bars of Connecticut, Illinois and California. He was the principal of 
the Coronado High School from 1896 to 1900, and taught in a Los Angeles 
High School from 1900 to 1902. He then came to Washington to enter 
the service of the Department of State, where he remained until he 
resigned to go with the Carnegie Endowment on January 1, 1914. 


To this minute I would add Judge John Bassett Moore’s appreciation: 


“There has just been communicated to me the melancholy news, 
conveyed in your letter received this morning, of the passing away of 
Mr. Crocker. The length as well as the value of his service will cause 
his loss to be keenly felt, while the severance of old and cherished per- 
sonal associations will create a profound sense of sorrow. I have known 
him since his first connection with the Endowment, and can speak ad- 
visedly as well as feelingly.”’ 

Lives such as Mr. Crocker’s do not touch the world at large, but within a 
smaller circle they live in the lives of others; nobody who came into contact 
with him could forget the manner of man he was; no one could know him and 
not see what human nature could produce without apparent effort; and none 
could be taken into his life without being the better for it. 

To live in the lives of others is not the least or the less enduring of that in- 


definable thing we call immortality. 
JAMES Brown Scort. 
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CURRENT NOTES 
SCHOLARSHIPS IN INTERNATIONAL LAW 


The Harvard Law School announces the establishment of the John Harvey 
Gregory Trust, the income of which is available for scholarships in inter- 
national law in the Harvard Law School to students of every nation with 
which the United States has diplomatic relations, including the self-governing 
dominions of the British Commonwealth of Nations and India. The trust 
was established in 1929 by Mr. Chester D. Pugsley, of Peekskill, New York, 
in honor of his father and in memory of his mother. It is named after his 
grandfather. 

For the year 1930-1931 the stipend of each scholarship is $400, sufficient to 
pay the tuition fee. Five of the scholarships will carry an additional stipend 
of $500. Candidates for all the scholarships must be qualified to enter the 
Harvard Law School as a graduate student; must be nominated by the 
Minister for Foreign Affairs or an equivalent official of his country; and must 
satisfy the Dean of the Harvard Law School that he possesses the necessary 
qualifications for admission, and that he is supplied with sufficient funds in 
addition to the stipend to carry on his work during the university term. 

The scholarships will be awarded by the President and Fellows of Harvard 
College on the recommendation of the Faculty of the Law School. Holders 
of the scholarships must study international law and such other subjects as 
are required by the Harvard Law School in each case. The Official Register 
of the Law School, giving information as to educational requirements and 
living expenses, will be sent upon request. “The school term of 1930-1931 
begins on September 22, 1930, and ends on June 18, 1931. 


AWARDS BY THE SOCIAL SCIENCE RESEARCH COUNCIL 


The Social Science Research Council recently announced its awards of 
grants-in-aid and fellowships during 1930-1931. Thirty awards, including 
one renewal, of research fellowships in the social sciences were made out of 
109 applications. The fellowships are designed primarily to promote the 
development of promising young research workers by giving them opportuni- 
ties to carry on the investigation of some significant project. The stipend 
varies with the requirements of each fellow, considering the number of his 
dependents, the amount of travel involved, and necessary clerical assistance 
andequipment. The fellowships are open to men and women, citizens of the 
United States or Canada, who hold the Ph.D. degree or its equivalent, and 
who are not over thirty-five years of age. The closing date for applications 
for 1931-1932 is December 1, 1930. Awards will be made in February, 1931. 
Further information and application blanks may be had from Walter R. 
Sharp, Secretary, Committee on Research Fellowships, 230 Park Avenue, 
New York, N. Y. 
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THE INSTITUTE OF POLITICS, WILLIAMSTOWN, MASS. 


The tenth session of the Institute of Politics at Williamstown, Mass., will 
be held July 31 to August 28, 1930. This Institute began its annual sessions 
in 1921 for the purpose of exploring the facts underlying international events, 
to promote among adults the study of foreign affairs, and to create inter- 
national good will on the basis of an understanding of our respective prob- 
lems and policies. The Institute is supported by Williams College, Mr. 
Bernard M. Baruch, the General Education Board, the Carnegie Corpora- 
tion, Mr. John D. Rockefeller, Jr., and Mr. Herbert H. Lehman. 

The tenth session of the Institute will be devoted to the study of a group of 
problems of ‘World Political Stabilization.”’ Lecture courses will be 
delivered by Dr. Paul Mantoux, of Paris; the Rt. Hon. Lord Eustace Percy, 
of London; and Dr. Walter Simons, of Berlin. Addresses will be made by 
Professor C. DeLisle Burns and the Rt. Hon. Lord Meston, both of London. 
The lecture courses are open to the public, and no admission fee is charged. 

Round-table conferences will be held on the Far Eastern situation, an 
analysis of Western civilization, recent economic progress in Europe, limita- 
tion of armaments, Pan-American problems, and the political aspects of 
aerial navigation. Attendance at these conferences is limited to duly en- 
rolled members of the Institute, the registration fee for which is $25. Several 
general conferences will also be held. Membership in the Institute is open to 
men and women who are competent to contribute to the discussions. Ap- 
plications should be addressed to the Institute of Politics, Hopkins Hall, 
Williamstown, Mass., where information may also be obtained as to ac- 
commodations. 


INSTITUTE OF PUBLIC AFFAIRS, UNIVERSITY OF VIRGINIA 


The fourth session of the Institute of Public Affairs will be held at the Uni- 
versity of Virginia, August 3-16, 1930. The program will consist of three 
features, round-table discussions, an open forum, and public addresses. 
Particular emphasis will be laid on the domestic problems of the United 
States, but there will be round-table and forum discussions of “‘Our Latin- 
American Relations” led by Dr. Clarence H. Haring. Full information 
may be obtained from the Secretary, Box 149, University, Virginia. 


CONGRESS OF CZECH JURISTS 

The Third Congress of Jurists of Czechoslovakia will be held at Bratislava, 
October 11-14, 1930, under the high patronage of President Masaryk. The 
Congress will consider scientifically a number of subjects of civil law, private 
rights, civil procedure, penal law, public law and financial law. The Presi- 
dent of the Congress is Dr. V]. Fajnor, and the Secretary, Dr. Cyr. Barinka. 


INTERNATIONAL LAW ASSOCIATION 


The Thirty-Sixth Conference of the International Law Association (not 
to be confused with the American Society of International Law, as the two 
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organizations are in no way connected) will be held in New York City 
September 1 to 10, 1930. The Honorable John W. Davis is president of 
the conference. Daily business sessions will be held at the House of the 
Association of the Bar, 42 West 44th St., on September 2-6 and 8-9. 
The subjects for discussion are “Legalization of Documents,” ‘Social In- 
surance,”’ ‘‘ Effect of War on Contracts,” “Insolvency,” “C. I. F.,’”’ “‘Neu- 
trality,” ‘‘Trade-Marks,” ‘‘Commercial Arbitration,’ ‘‘Codification,”’ 
“Air Law,” Radio,” ‘‘Private Property of Foreigners,” ‘‘ Minorities,” 
“Unfair Commerce” and ‘‘Cartels.”’ An attractive program of sightseeing 
and social events has been arranged to fill in the hours not devoted to 
professional discussions. The members of the American Society of Inter- 
national Law have been extended a cordial invitation to attend the con- 
ference. The Secretary of the American Branch, which is acting as host to 
the general association, is Mr. Paul H. Lacques, 64 Wall Street, New York 
City. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Pertop Frespruary 16—-May 15, 1930 
(With references to earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. I. J., Bulletin de L’Institut Intermédaire International; B. J. N., 
Bulletin of international news; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional 
Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; Ez. 
Agr. Ser., U. S. Executive Agreement Series; F. P. A. J. S., Foreign Policy Association 
Information Service; G. B. Treaty Series, Great Britain, Treaty Series; J. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M.S., League of Nations Monthly Summary; L. N. 0. J., 
League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly Bulletin; 
L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; 
Press releases, U. S. State Dept. press release; 7. I. B., Treaty Information Bulletin, U. 8. 
State Department; U.S. C. R., U.S. Commerce reports. 


September, 1929 

26 BuLGARIA—YvGoSsLAVIA. Signed agreement at Pirot concerning service on the 
frontier. Text: Europe, Mar. 15, 1930, p. 457. 

November, 1929 

15 ARGENTINA—GREAT Britain. Signed convention on compensation for industrial 
accidents. P.A.U., May, 1930, p. 483. 


December, 1929 

23 Free Temporary most-favored-nation commercial rela- 
tions established by exchange of notes. U.S.C. R., Apr. 28, 1930, p. 256. 

January, 1930 

13 NETHERLANDS—UnitTEp States. Signed treaty of arbitration at Washington. 
T. I. B., Jan., 1930, p. 2. 

16 to Mar.17 PERMANENT Court OF INTERNATIONAL Justice. On Jan. 16, the League 
Council decided to ask advisory opinion regarding interpretation of provisions of 
convention between Bulgaria and Greece, Nov. 27, 1919, relating to reciprocal 
emigration (question of communities). L. N.M.S., Jan., 1930, p. 22. On Feb. 
22 and 26, the Greek and Bulgarian governments advised the Court of appoint- 
ment of their respective agents. L. N.M.S., Feb., 1930, p. 43. On Mar. 17, 
the Court informed the two governments of receipt of documents from Mixed 
Commission for Emigration at Athens and Mixed Commission for exchange of 
Greek and Turkish populations at Constantinople, and invited replies, if filed 
before Apr. 24, 1930. L. N. M.S., Mar., 1930, p. 67. 

16/17 Great Brirarn—Liperia. Exchanged notes regarding boundary between Sierra 
Leone and Liberia. Text: G. B. Treaty Series, no. 17 (1930), Cmd. 3543. 

20 to May12 Bank For INTERNATIONAL SETTLEMENTS. Convention with Switzerland re- 
specting the Bank, signed Jan. 20, 1930, by governments of Germany, Belgium, 
France, Great Britain and Northern Ireland, Italy, and Japan. Text and stat- 
utes: G. B. Misc. Ser., no. 4 (1930), Cmd. 3484. On Apr. 22, Gates W. McGarrah, 
former chairman of Federal Reserve Bank of New York, was elected president of 
the Bank. At first meeting of Board of Directors of the Bank in Basle, Pierre 
Quesnay, of the Bank of France, was elected managing director. C.S. Monitor, 
Apr. 22, 1930, p. 1. Times (London), Apr. 23, 1930, p. 11. N. Y. Times, Apr. 
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23, 1930, p. 8. First official meeting of Board of Directors held on May 12. The 
trusteeship of the 1924 Dawes loan will constitute its first official business. N.Y. 
Times, May 13, 1930, p. 11. 

Liravanta—Unitep Srates. Exchanged ratifications of treaties of arbitration 
and conciliation signed Nov. 4, 1928. U.S. Treaty Series, no. 809-810. 


GREECE—REFUGEE SETTLEMENT COMMISSION OF THE LEAGUE OF Nations. Signed 
convention at Geneva for disposal of real and personal property owned by the 
Refugee settlement commission. Text: L. N. Doc. C. 107. M. 31. 1930. II. 


27 Latvia—PortuGaL. Temporary most-favored-nation commercial agreement 
signed June 15, 1929, came into force. U.S.C. R., Mar. 10, 1930, p. 678. 


February, 1980 

12 Cuina—CzeEcHosLovakiA. Signed treaty of amity and commerce. B. J. N., Apr. 
10, 1930, p. 14. 

14 BuLGartia—YvuGos.Lavia. Signed agreement at Sofia for maintenance of order and 
security on the frontier. Text: Hurope, Mar. 15, 1930, p. 459. 


15-19 INTERNATIONAL ConaGrEss oF Universities. Held at Habana, at the invitation of 
the University of Habana, with representatives from 21 countries. Two separate 
institutions were created: an International Office of University Information under 
auspices of University of Habana, and an International Association of Universities. 
P. A. U., Apr., 1930, p. 402. 


17 SHANGHAI INTERNATIONAL SETTLEMENT. Agreement relative to establishment of 
Chinese tribunals of the International Settlement signed at Nanking by representa- 
tives of Brazil, United States, Great Britain, Norway, Netherlands and China. 
Text and notes: Europe, Apr. 5, 1930, p. 552. Pacific affairs, Apr., 1930, p. 370. 


17 to Mar. 24 Tarirr Truce. Conference for Concerted Economic Action opened in 
Geneva to consider possibility of a tariff holiday and draw up program for im- 
provement of economic relations by reduction of trade barriers. Thirty states 
were represented. L. N.M.S., Feb., 1930, p. 35. Closed on Mar. 24 with adop- 
tion of Commercial Convention by which contracting states undertake to provide 
some measure of tariff stability during a period in which negotiations will take 
place for collective economic agreements; a Protocol establishing program of ne- 
gotiations; and a Final act. L. N. M. S., Mar., 1930, p. 58. (C. 203. M. 96. 
1930. II.) Cmd. 3539. 


18-24 InTER-AMERICAN COMMISSION OF WoMEN. Met in Havana to consider questions 
relating to women’s nationality, and adopted treaty recommendation on nation- 
ality as follows: The contracting Parties agree that from the going into effect of 
this treaty, there shall be no distinction based on sex in their laws and practice re- 
lating to nationality. N.Y. Times, Feb. 18-25, 1930. P.A.U., April, 1930, p. 404. 

GrEECE—YuGosLaviA. Exchanged ratifications of pact of friendship signed Mar. 
17, 1929. B.I.N., Feb. 27, 1930, p. 26. 


Japan—Perv. Treaty of amity, commerce and navigation promulgated in Tokyo, 
following exchange of notes on Feb. 19. U.S.C. R., Apr. 7, 1930, p. 62. 


Narcotic CoNFERENCE. Annual conference of committees of the World Con- 
ference on Narcotic Education and International Narcotic Education Association 
held in New York. WN. Y. Times, Feb. 21, 1930, p. 21. 


20-23 Pan AMERICAN ConareEss OF Recrors, Deans AND Epucators. Met in Havana, 
with all American republics represented except Honduras. Adopted Final Act in- 
cluding draft of convention on the Inter-American Institute of Intellectual 
Coéperation. Text of convention, etc.: P. A. U., Apr., 1930, p. 390. N. Y. 
Times, Feb, 21-24, 1930. 
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Inaq—NeEsp. King Feisal of Iraq and King Ibn Saud of the Hedjaz signed arbitra- 
tion treaty aboard British sloop Lupin in Persian Gulf. N. Y. Times, Feb. 25, 
1930, p. 6. 

PRINCETON ScHOOL OF PUBLIC AND INTERNATIONAL AFrarrs. Establishment an- 
nounced by President Hibben. C.S. Monitor, Feb. 24, 1930, p. 1. 

Dominican RepusBuic Etections. Good offices of United States offered to govern- 
ment to prevent bloodshed in recent disturbances over election laws. U.S. Daily, 
Feb. 26, 1930, p. 3. Press releases, Mar. 1, 1930, p. 91. 

GeRMANY. Issued memorandum on question of reconciling League of Nations Cov- 
enant with Kellogg pact. B. J. N., Feb. 27, 1930, p. 22. 

Iraty—Romantia. Signed commercial treaty at Rome. B. J. N., Feb. 27, 1930, 
p. 27. 


25 to Mar.5 Lxeacur or Nations Covenant. Committee for Amendment of the Cove- 


nant in order to bring it intoharmony withthe Paris pact met at Geneva to discuss 
proposed amendments to Preamble of Covenant and to Articles 12, par. 1; 13, par. 
4; 15, par. 6 and 7. It proposed addition of a paragraph to Article 15. 
Present text and proposed amendments: L. N. M. S., Mar., 1930, p. 46. WN. Y. 
Times, Mar. 23, 1930, X, 6. Report of committee, Mar. 8, 1930; L. N. Doc. A. 8. 
1930. V. L.N. News, Apr., 1930, p. 4-5. 


27 Britisa Economic Mission TO THE ARGENTINE. Made publicits report. B.J.N., 
Mar. 138, 1930, p. 21. 
March, 1930 
1 Great Brirarn—TurkKey. Signed most-favored-nation treaty of commerce and 
navigation at Angora to remain in force five years. U.S.C.R., Apr. 7, 1930, p. 62. 
3 ALBANIA—SWITZERLAND. Exchanged ratifications of most-favored-nation commer- 


cial agreement signed June 10, 1929. U.S.C. R., Apr. 21, 1930, p. 187. 


4 to April7 German Dest To UnitTep States. On Mar. 4, President Hoover sent Sec- 


retary Mellon’s report to Congress, outlining terms of proposed agreement for 
complete and final discharge of obligations of Germany to the United States in 
respect to costs of United States Army of Occupation and the awards of Mixed 
Claims Commission, United States and Germany, and asking Congress to ratify 
the arrangement. Text of report: N. Y. Times, Mar. 6, 1930, p. 18. U.S. 
Daily, Mar. 7, 1930, p. 13. 71st Cong., 2d sess., Senate Doc. 95. On Mar. 10, 
Ogden L. Mills made statement before House Committee on Ways and Means on 
H. R. 10480 to authorize Secretary of Treasury to enter into final agreement for 
liquidation of debt to United States. Text: U.S. Daily, Mar. 11-12, 1930, p. 12- 
13. On Apr. 7, it was reported with amendment. 71st Cong., 2d sess., House. 
Rept. 1089. On Mar. 13, President Hindenburg signed ratification of Young 
plan law, also affirming separate debt agreement to the United States. Text 
of proclamation: N. Y. Times, Mar. 14, 1930, p. 8. 


6/8 AtBanta—UniTep States. Informal agreement on naturalization arranged by ex- 


change of notes. 7. J. B., Apr., 1930, p. 7. 


6-12 Inpra. Mahatma Gandhi’s communication te British Crown asking for Indian na- 


tional independence, made public. C. S. Monitor, Mar. 6, 1930, p. 1. N. Y. 
Times, Mar. 7, 1930, p. 4. Times (London), Mar. 7, 1930, p. 15. Gandhi’s historic 
“civil disobedience march” on Mar. 12 opened campaign for independence. N. Y. 
Times, Mar. 13, 1930, p. 10. Times (London), Mar. 13, 1930, p. 14. “Britain’s 
course”: N. Y. Times, May 11, 1930, III, 1. 
REticious AssocraTions in Russra. Soviet decree of Apr. 8, 1929, published as 
British White paper. B. J. N., Mar. 13, 1930. Cmd. 3511. 


598 
25 


13 


14 


15 


17 


17 


17 


18 


21 


21 


25 


13 to April12 Haaur CopiricaTIon CONFERENCE. 


13 to May 9 Youna PLAN oF REPARATIONS. 
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League of Nations held first confer- 
ence on codification of international law to consider three questions considered 
ripe for codification (1) territorial waters (2) responsibility of states for damage 
done in their territory to the person or property of foreigners (3) nationality. 
On Apr. 10, nationality convention was adopted by a vote of forty to one, the 
American delegation voting against it. No agreement was reached on territorial 
waters and responsibility of states. N. Y. Times, Apr. 12, 1930, p. 2. Four 
protocols on nationality with final act were signed on April 12. N. Y. Times, 
Apr. 13, 1930, p. 5. Final act, convention, protocols and reports in Supplement 
to this JouRNAL, pp. 169-258. Statement of Joseph P. Cotton, acting secretary 
of state: U. S. Daily, Apr. 18, 1930, p. 8. B. I. N., May 8, 1930, p. 618. 
L. N. M.8., Mar—April, 1930, p. 51 and 71. 


NETHERLANDS—PERsIA. Signed treaty of friendship in Teheran. 
1930, p. 19. 


B.I.N., Mar. 27, 


On Mar. 13, President von Hindenburg 
signed principal Young plan bills embodying Hague agreements, Reichsbank law, 
Railway law, and German American reparation agreement. Text of statement 
to the nation: Times (London), Mar. 14, 1930, p.13. N.Y. Times, Mar. 15, 1930, 
p. 7. On Mar. 18, President von Hindenburg signed Polish-German liquidation 
agreement and other pacts in series of liquidation agreements, thereby completing 
the promulgation of all laws which deal with agreements reached at The Hague. 
N.Y. Times, Mar. 19, 1930, p. 10. On May 9, the Young plan came into force, 
with deposit of ratifications of Great Britain, Italy, and Belgium. M. Briand 
also signed for France. Times (London), May 10, 1930, p.12. B. JI. N., May 
22, 1930, p. 20. 


tween the two countries. 


Signed protocol at Bogota for remarking boundary line be- 
T. I. B., Apr., 1930, p. 4. 


Antarctic Ricuts. Statements of Rear Admiral Byrd of intention not to claim 
territory discovered for this country will not change attitude of United States 
according to statement of Acting Secretary of State. U.S. Daily, Mar. 17, 1930, 
p. 3. N.Y. Times, Mar. 16, 1930, p. 3. 


CzecHosLovakia—Eeypt. Signed most-favored-nation commercial agreement at 
Cairo. U.S.C. R., Apr. 21, 1930, p. 187. 


Frome. King of Italy signed decree establishing the Free Zone of Fiume. 
Mar. 27, 1930, p. 18. 


GERMANY—PoLanp. Commercial treaty ending five-year tariff war signed in War- 
saw, consisting of 24 different documents dealing with contingents, immigration, 
shipping, transit, etc. N.Y. Times, Mar. 18, 1930, p.4. Summary: Times (Lon- 
don), Mar. 18, 1930, p. 15. U.S. C. R., Mar. 27, 1930, p. 19. 


Brazic—Great Britain. Signed agreement in London for demarcation of bound- 
ary between British Guiana and Brazil. Text: G. B. Treaty Series, no. 15 (1930), 
Cmd. 3538. 


JAPAN—RUSSIA. 
between the two armies. 


Signed agreement providing for interchange of military officers 
B.I.N., Mar. 27, 1930, p. 18. 


Nicaraacua. President Hoover announced arrangements for withdrawal of marines. 
U.S. Daily, Mar. 22, 1930, p. 3. 


Breterum—Yvueostavia. Signed convention of conciliation and arbitration. B. J. N., 


Mar. 27, 1930, p. 21. 
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25 NETHERLANDS—UNITED States. ‘Treaty of arbitration signed May 2, 1908 expired 
by limitation. 7. J. B., Mar., 1930, p. 1. 

27 to May 8 Eaypt—Great Britain. Negotiations held in London for conclusion of 
Anglo-Egyptian treaty abandoned, owing to demands of Egyptian delegation for 
greater concessions in regard to Sudan than were provided for in draft treaty. 
Times (London), May 9, 1930, p. 16. Cmd. 3575. 

28 Hartt Commission. President’s commission for the study of conditions in Haiti 
made public its report of Mar. 26. Text: U. S. Daily, Mar. 29, 1930, p. 3; N. Y. 
Times, Mar. 29, 1930; U. S. Dept. of State, Latin Amer. Ser. 2. 


31 to April28 Eastern EvropeAN Reparations. Committee of Powers interested, viz., 
Austria, Czechoslovakia, Rumania, Hungary, Yugoslavia, Bulgaria, and Greece, 
in addition to Great Britain, France, and Italy, met in Paris on Mar. 31 under 
chairmanship of M. Loucheur and on Apr. 28 signed agreements relative to obliga- 
tions resulting from Treaty of Trianon (non-German reparations) which had been 
initialed at The Hague in January. I. Arrangements between Hungary and cred- 
itor powers. II. Regulation of questions relating to agrarian reform and mixed 
arbitral tribunals. III. Organization and functions of agrarian “Funds A.” 
IV. Agreement between France, Great Britain, Italy, Rumania, Czechoslovakia 
and Yugoslavia relative to “Funds B.” Times (London), Apr. 29, 1930, p. 14; 
B. I. N., May 8, 1930, p. 24, 38. Text: Europe, May 3, 1930, p. 700. 

31 PALESTINE CoMMISSION OF Inquiry. Sir Walter Shaw’s commission issued its re- 
port on causes of Palestine riots. Economic fear and hostility of Arabs toward 
the Jews stated as cause. Summary: Times (London), Apr. 1, 1930, p.17. F. P. 
A. N. B., Apr. 11, 1930. Nation (N. Y.), Apr. 16, 1930, p. 441. 

April, 1930 

3-5 . Leacure or Nations CoMMITTEE ON PROTECTION OF WHALING INDUstTRY. Met at 
Berlin and prepared a draft convention to be submitted to economic committee. 
L. M. N.S., Apr., 1930, p. 75. 

Botivia—Paracuay. Signed agreement on Apr. 4 regarding exchange of Forts 
Bouqueron and Vanguardia as provided in Washington protocol, and on May 1 
resumed diplomatic relations. C. S. Monitor, Apr. 5, 1930, p. 1. Cur. Hist., 
June, 1930, p. 563. 

Great Brirarn—Spain. Exchanged ratifications of convention regarding legal 
proceedings in civil and commercial matters, signed June 27, 1929. Text: G. B. 
Treaty Series, no. 18 (1930), Cmd. 3544. 

10 GREECE—PoLanD. Signed most-favored-nation commercial agreement. B. I. N., 
May 8, 1930. 

12 AusTRIA—GERMANY. Signed mutual most-favored-nation commercial treaty. 
U.S.C. R., Apr. 28, 1930, p. 256. 

14 to May 2 or Nations CoMMITTEE ON INTELLECTUAL Co6prRATION. Met at 
Geneva to inquire into work and organization of International Committee on In- 
tellectual Coéperation and adopted a report. Summary: L. N. M.S., Apr., 1930, 
p. 75. 

BoypEN, Rotanp W. Appointed member of Permanent Court of Arbitration at 
The Hague to succeed Charles Evans Hughes. N.Y. Times, Apr. 16, 1930, p. 28. 

Great Brirarn—Rvussia. Signed commercial treaty in London. N. Y. Times, 
Apr. 18, 1930, p. 10. Text: G. B. Treaty Series, no. 19 (1930), Cmd. 3552. 


Be_etum—Unitep States. Exchanged ratifications of agreement covering erection 
of memorials in Belgium by American Battle Monuments Commission. T'. J. B., 
Apr., 1930, p. 13. U.S. Treaty Series, No. 812. 
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Spain. Announced that Ministry of State had been re-established with Duke of 
Alba as first foreign minister since the early period of the dictatorship. C. S. 
Monitor, Apr. 18, 1930, p. 1. 

Cuina—GreEaT Britain. Signed agreement in Nanking for retrocession of Wei-hai- 
wei to China and withdrawal of British garrison within one month of the coming 
into force of the Convention. Times (London), Apr. 21, 1930, p. 10. 


21-24 Nationat Oriatns Ciause. On Apr. 21, the United States Senate voted to repeal 
national origins clause of present immigration act and on Apr. 24 reversed its de- 
cision. U.S. Daily, Apr. 22 and 25, 1930, p.1. Cong. Rec., Apr. 21 and 24, 1930. 


22 to May 12 Lonpon Navat Treaty. The Naval conference which opened on Jan. 21 
closed on Apr. 22 with signing of a Five-Power agreement, but the most important 
section, dealing with actual programs of construction in the next six years, con- 
cerns only Great Britain, the United States and Japan. Times (London), Apr. 23, 
1930, p. 12. Text, speeches, etc.: U. S. Dept. of State, Conference Ser. no. 2-3; 
71st Cong., 2d sess., Senate Doc. 141. Text sent to Geneva by Premier MacDon- 
ald with accompanying letter. Times (London), Apr. 28, 1930, p.10. On May 1, 
President Hoover sent treaty to Senate for ratification. Text: Cong. Rec., May 1, 
1930. U.S. Daily, May 2, 1930, p.1. G. B. Misc. Ser. no. 9 (1930), Cmd. 3556. 
Memorandum on results of naval conference: G. B. Misc. Ser. no. 8 (1930), 
Cmd. 3547. U.S. Daily, May 8, 1930, p. 1. 

Turkey—Unitep Srates. Exchanged ratifications of treaty of commerce and navi- 
gation of Oct. 1, 1929. Press notice, Apr. 23, 19380. U.S.C. R., May 5, 1930, p. 
324. Press releases, Apr. 26, 1930, p. 197. 


Boxer Inpemnity. Draft agreement for disposal of British refund of Great Britain’s 
share in Boxer indemnity, amounting to about five million pounds, initialed by 
representatives of China and Great Britain. North China Herald, Mar. 4, 1930, 
p. 337. B. I. N., Mar. 8, 1930, p. 28. 


Frntanp—F rance. Signed treaty of arbitration and conciliation. B. J. N., May 
8, 1930. 


28 to May 9 Leacue or Nations CoMMITTEE ON ARBITRATION AND Security. Held 
session in Geneva with 28 nations represented. On May 9 adopted draft general 
convention for strengthening means for preventing war. Times (London), May 
10, 1930, p. 11. 


28 to May 2 Leagur or Nations CoMMITTEE ON DELAYS IN RATIFICATION OF TREATIES. 
Met at Geneva to study causes of delay in ratification of treaties concluded under 
auspices of League, and means of increasing number of signatures, ratifications, 
and accessions in respect of such conventions. Report made to League Council 
shows that results of investigation are far from discouraging. Principal points of a 
questionnaire to be submitted to governments as to procedure of ratification and 
accession in their countries, etc., adopted by Committee. L. N. M.S., Apr., 1930, 
p. 73. C.S. Monitor, May 3, 1930, p.2. L. N. Doc. A.10. 1930. V. 


May, 1930 
3 PERMANENT Court OF INTERNATIONAL JUSTICE. Order issued by President of Court 
fixing July 31, 1930, as time limit for production of any documents, proposals and 
observations in case concerning free zones of Upper Savoy which France and Swit- 
zerland may see fit to submit, and Sept. 30, 1930, as final date for allowing each of 
the parties to reply to proposals of the other. B. J. N., May 8, 1930, p. 43. 
CuILE AND Arica. Decree made public incorporating in the Chilean Province of 
Tarapaca the Department of Arica from date of May 1, 1930, under jurisdiction of 
Ministry of the Interior. C.S. Monitor, May 6, 1930, p. 1. 
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Greece—Honeary. Signed treaty of arbitration and conciliation to remain in 
force for five years. B.I.N., May 8, 1930. C.S. Monitor, May 6, 1930, p. 3. 

Curna—Japan. Signed tariff agreement at Nanking. B. J. N., May 8, 1930. 

AvustriA—UNITED States. Agreement for settlement of relief indebtedness of Aus- 
tria to the United States signed in Washington. Press releases, May 10, 1930, p. 
222. U.S. Daily, May 10, 1930, p. 13. 

Rio GRANDE Compact. S. 3386 giving consent and approval of Congress, passed 
United States Senate. Text: Cong. Rec., May 8, 1930, p. 8889. 

Canapa—Unitep Srates. Signed revised convention for preservation of Halibut 
fishery of Northern Pacific Ocean to supplant treaty of Mar. 2, 1923. Press no- 
tice, May 9, 1930. Press releases, May 10, 1930, p. 242. 

Bartow Lanp Ciaim. State Department announced on Feb. 10 that Gomez Mena 
had agreed to an arbitration with Joseph E. Barlow regarding ownership of lands 
in Cuba. Press releases, Feb. 15, 1930, p. 61. On May 8, the Department an- 
nounced that claim of Mr. Barlow would not be pressed owing to refusal of claim- 
ant to submit contention to arbitration. Text: Press notice, May 8, 1930. U.S. 
Daily, May 10, 1930, p. 3. Text of documents: Press releases, May 10, 1930, p. 
226. 

Brazit—Paracuay. Signed protocol settling long-standing boundary dispute. 
N.Y. Times, May 11, 1930, p. 14. 

Cusa—Unitep States. Exchanged notes regarding participation by United States 
in celebration of anniversary of founding of the Republic of Cuba on May 20. 
Press notice, May 15, 1930. 

LreaGvue or Nations Councit. Held 59th session at Geneva to consider reports of 
committees, Greek Refugee Settlement Commission, Committee on amendments 
to Covenant, enlargement of Opium committee, etc. Approved report of Commit- 
tee on Arbitration and Security. Times (London), May 13-16, 1930. 

Nicaracua Exections. Captain A. W. Johnson (U. 8. Navy) appointed to super- 
vise elections. U.S. Daily, May 13, 1930, p. 3. Press releases, May 17, 1930, 
p. 247. 

Harti. Eugene Roy elected temporary president of Haiti. N.Y. Times, May 16, 
1930, p. 1. 

IceELAND—UNITED States. General treaty of arbitration was signed for the United 
States by the Secretary of State and for Iceland by the Danish minister at Washing- 
ton. U.S. Daily, May 19, 1930, p.3. Press notice, May 16, 1930. 


INTERNATIONAL CONVENTIONS 
ArriaAL NAvIGATION. Paris, Oct. 13, 1919. Protocol of Amendments. Paris, June 15, 
1929. 
Ratifications deposited: 
Belgium. 
Portugal. 7. J. B., Apr., 1930, p. 9. 
AGRARIAN Funps “‘A’”’ anp ANNEXES. Paris, Apr. 28, 1930. 
Text: Europe, May 3, 1930, p. 703. 
AGRARIAN Funps “B.” Paris, Apr. 28, 1930. 
Text (and signatures by France, Great Britain, Italy, Rumania, Czechoslovakia, Yugo- 
slavia): 
Europe, May 3, 1930, p. 707. 
Aurens Status. Havana, Feb. 20, 1928. 
Ratification: 
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United States. Apr. 15, 1930. U.S. Daily, Apr. 16, 1930, p. 3. Cong. Rec., Apr. 15, 
1930, p. 7358. 
Ratification deposited: 
Nicaragua. 7. J]. B., Mar., 1930, p. 8. 
ARBITRATION CLAusES. Protocol. Geneva, Sept. 24, 1923. 
Ratification: 
Spain. Jan. 15, 1930. ZL. N.O.J., Mar., 1930, p. 258. 
Arms Trarric. Geneva, June 17, 1925. 
Ratifications: 
Spain. 7. J]. B., Mar., 1930, p. 3; L. N. O. J., Apr., 1930. 
Sweden. Mar. 26, 19380. B.J. N., Apr. 10, 1930, p. 24. 
Arms Trarric. Declaration Regarding Ifni. Geneva, June 17, 1925. 
Ratification: 
Spain. L. N.O.J., Apr., 1930. 
Arms Trarric. Protocol on Chemical Warfare. Geneva, June 17, 1925. 
Accession: 
Persia. July 4, 1929. L. N.O.J., Mar., 1930, p. 257. 
AsyLuM ConvENTION. Havana, Feb. 20, 1928. 
Ratification deposited: 
Nicaragua. 7. J. B., Mar., 1930, p. 7. 
Civin War. Havana, Feb. 20, 1928. 
Ratification: 
United States. Apr. 15, 1930. U.S. Daily, Apr. 16, 1930, p.3. Cong. Rec., Apr. 15, 
1930, p. 7356. 
Ratification deposited: 
Nicaragua. 7’. J. B., Mar., 1930, p. 4. 


CoMMERCIAL AVIATION CONVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: 
Guatemala. J. B., Feb., 1930, p. 6. 
ComMERCIAL CONVENTION. Geneva, Mar. 24, 1930. 
Signatures: Eleven states. L. N. M.S., Mar., 1930, p. 58. Cmd. 3539. 
Poland and Sweden. B. IJ. N., May 8, 1930. 


Conco (General Act of Berlin), Feb. 26, 1885. Revision. Saint Germain-en-Laye, Sept. 
10, 1919. 
Ratification (with reservations) : 
United States. Apr. 11, 1930. 7. J. B., Apr., 1930, p. 5. Text: Cong. Rec., Apr. 3, 
1930, p. 6714. 
Corrricut Union. Revision. Berlin, Nov. 13, 1908. Protocol. Berne, Mar. 20, 1914. 
Ratification: 
Italy. Mar. 13, 1930. Droit d’auteur, Apr. 15, 1930. 
CouNTERFEITING CurRENCY. Geneva, Apr. 20, 1929. 
Signature: 
Norway. Dec. 28,1929. L.N.O.J., Mar., 1930, p. 259. 
CounTERFEITING CurRRENCY. Optional Protocol. Geneva, April 20, 1929. 
Signature: 
Poland. Dec. 24, 1929. L. N.O.J., Mar., 1930, p. 259. 


Customs ForMALITIES AND Protocon. Geneva, Nov. 3, 1923. 
Adhesion: 


Estonia. J.J. B., Mar., 1930, p.11. L. N.O.J., Apr., 1930. 
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Economic Statistics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Ratification deposited: 
Sweden. T. J. B., Mar., 1930, p.13. L. N.O.J., Apr., 1930. 
Exectric Power TRANSMISSION. Geneva, Dec. 9, 1923. 
Ratification: 
Spain. Jan. 15, 1930. L. N.O.J., Mar., 1930, p. 257. 
Exectricat Communications. Mexico City, July 21, 1924. 
Ratification: 
Paraguay. Nov. 4, 1929. P. A. U., Mar., 1930, p. 282. 
Emigrants Transit Carp. Geneva, June 14, 1929. 
Signatures: 
Austria. Feb. 3, 1930. 
Poland. Dec. 23, 1929. L. N.O.J., Mar., 1930, p. 257. 
EXTRADITION TREATY. Havana, Apr. 17, 1930. 
Signatures: Cuba, Great Britain, Australia, New Zealand, South Africa and Ireland. 
B. I. N., May 8, 1930, p. 26. 
ForeEIGN ARBITRAL Awarps. Geneva, Sept. 26, 1927. 
Ratification deposited: 
Spain. T.J. B., Feb., 1930, p. 7. 
FREEDOM OF TRANSIT. Barcelona, Apr. 20, 1921. 
Adhesion: 
Iraq. Mar. 1, 1930. T. I. B., Feb., 1930, p. 8. DL. N.O. J., Apr., 1930. 
Ratification deposited: 
Luxemburg. 7. J. B., Apr., 1930, p. 12. 
GENERAL Act For Paciric SETTLEMENT OF INTERNATIONAL Disputes. Geneva, Sept. 
26, 1928. 
Accession: 
Denmark. C.S. Monitor, Apr. 15, 1930, p 4. 
HuNGARIAN REPARATIONS. Paris, Apr. 28, 1930. 
Text: Europe, May 3, 1930, p. 701. 
INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratification: 
Peru. Feb. 6, 1930. 
Ratification deposited: 
Chile. Feb. 27, 1930. 7. I. B., Feb., 1930, p. 1. 
InTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification: 
Peru. 
Ratifications deposited: 
Chile. 7. J. B., Feb., 1930, p. 1. 
Salvador. Dec. 28, 1929. 
Mexico. Jan. 9, 1930. 7. J. B., Mar., 1930, p. 1. 
InTER-AMERICAN INSTITUTE OF INTELLECTUAL Co6PERATION. Havana, Feb. 23, 1930. 
Text: P. A. U., Apr., 1930, p. 390. 
LreacuE or Nations Covenant. Protocols of Amendment. Geneva, Oct. 5, 1921. 
Ratifications: 
Yugoslavia (Art. 4, 6, 12, 13, 15). 
Spain (Art. 26). L. N.O.J., Mar., 1930. 
Locust Bureau. Damascus, May 20, 1926. 
Text and signatures: G. B. Treaty Series, no. 16 (1930), Cmd. 3542. 
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Money Orpers. Mexico City, Nov. 9, 1926. 
Ratification deposited: 
Panama. Feb. 17, 1930. T. J. B., Mar., 1930, p. 12. 
Ratification: 
Costa Rica. P. A. U., May, 1930, p. 484. 
Nava Treaty. London, Apr. 22, 1930. 
Signatures and text: 
United States, France, Great Britain, Italy, and Japan. U.S. Dept. of state, Conf. 
ser., no. 2. 


NAVIGABLE WATERWAYS CONVENTION. Barcelona, April 20, 1921. 
Ratification deposited: 
Luxemburg. 7’. J. B., Apr., 1930, p. 11. 
IN Bakertes. Geneva, June 8, 1925. 
Ratification: 
Estonia. Nov. 19,1929. L.N.O.J., Mar., 1930, p. 260. J. L.O. B., Mar. 31, 1930. 
Pan AMERICAN SANITARY CopE. Havana, Nov. 14, 1924. Protocol. Lima, Oct. 19, 1927. 
Ratifications: 
Brazil. 7.J.B., Mar., 1930, p. 7. 
Dominican Republic. P.A.U., May, 1930, p. 484. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. 

Signature: 
Lithuania. Jan. 14, 1930 (for five years). 

Ratifications: 
India and United Kingdom. Feb. 5,1930. L.N.O.J., Mar., 1930, p. 258. 
New Zealand. Apr.1,1930. B.J.N., Apr. 10, 1930. 
Latvia. L.N.O.J., Apr., 1930. 
South Africa. B.J.N., Apr. 10, 1930. 


PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Ratifications: 
Union of South Africa. Feb. 17, 1930. 
Austria. Feb. 26, 1930. 
Denmark. Mar. 11, 1930. 
India. Feb. 26,1930. L.N.O.J., Apr., 1930, p. 304. 
Great Britain and Northern Ireland. Feb. 12,1930. L.N.O.J., Mar., 1930. 
Ratifications deposited: 
Denmark and Sweden. L.N.M.S., Mar., 1930, p. 67. 
Norway. Apr. 10,1930. 7.J.B., Apr., 1930, p. 1. 
Signatures: 
Albania and Lithuania. Feb. 12,1930. L.N.O.J., Mar., 1930. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Signatures: 
Albania. Jan. 21, 1930. 
Lithuania. Jan. 14, 1930. L. N.O.J., Mar., 1930, p. 258. 
Ratifications: 
Great Britain and Northern Ireland. L.N.O.J., Mar., 1930. 
Union of South Africa, Austria, Denmark, India. L.N.O.J., Apr., 1930. 
Ratifications deposited: 
Norway. Apr. 10, 1930. 
Sweden. Mar. 20, 1930. 7. J. B., Apr., 1930, p. 1. 
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PostaL CONVENTION AND ProtocoLt. Mexico City, Nov. 9, 1926. 
Ratification deposited: 
Brazil. 7.J.B., Mar., 1930, p. 12. 


PRISONERS OF War. Geneva, July 27, 1929. 
Signatures: 
Great Britain. Jan. 4, 1930. 
Japan. Jan. 9, 1930. T. J. B., Feb., 1930, p. 3. 
Sweden. Jan. 28, 1930. 7. J. B., Mar., 1930, p. 5. 


PrIivaTE INTERNATIONAL Law. Havana, Feb. 13, 1928. 
Ratifications deposited: 
Haiti. 7. J. B., Feb., 1930, p. 2. 
Nicaragua. Feb. 28, 1930. 7. J. B., Mar., 1930, p. 4. 


PROGRESSIVE ARBITRATION Protocot. Washington, Jan. 5, 1929. 
Ratification: 
Peru. Feb. 6, 1930. 
Ratification deposited: 
Chile. 7. J. B., Feb., 1930, p. 1. 


PROTECTION OF INDUSTRIAL PROPERTY. Washington, Feb. 20, 1929. 
Ratification deposited: 
Cuba. Apr. 2,1930. 7. J.B., Apr., 1930, p. 10. 


RADIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Adhesion: 
Danzig. 
Ratifications deposited: 
Chile. 
Persia. I. B., Feb., 1930, p. 8. 
Greece and Italy. 7.J.B., Apr., 1930, p. 12. 


Rattways R&éomme. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: 
Spain. Jan. 15,1930. L.N.O.J., Mar., 1930, p. 257. 
Rep Cross. Geneva, July 27, 1929. 
Signatures: 
Great Britain. Jan. 4, 1930. 
Japan. Jan. 9, 1930. T7.J. B., Feb., 1930, p. 3. 
Sweden. Jan. 28, 1930. 7.J.B., Mar., 1930, p. 5. 


Rewier Union. Geneva, July 12, 1927. 
Accession: 
Switzerland. Jan.2,1930. L.N.O.J., Mar., 1930, p. 259. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 
Adhesion: 
Haiti. Mar. 10, 1930. U.S. Daily, Mar. 13, 1930, p.2. 7. J. B., Mar., 1930, p. 4. 
REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratification: 
Germany. I. L. O. B., Mar. 31, 1930. 
Sanrrary CONVENTION. Paris, Jan.17,1912. Revision. Paris, June 21, 1926. 
Ratifications deposited: 
Brazil, Mexico, Italy. 7. J. B., Feb., 1930, p. 5. 
Salvador. T. J. B., Mar., 1930, p. 7. 
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SLAVERY CONVENTION. Geneva, Sept. 25, 1926. Reservation by United States. 
Approval: 
Albania. Feb. 13, 1930. 
Italy. Feb. 22, 1930. 7. J. B., Mar., 1930, p. 7. 
SPITZBERGEN. Paris, Feb. 9, 1920. 
Adhesion: 
Austria. Mar. 12, 1930. 7’. J. B., Apr., 1930, p. 5. 
TarirF TRUCE CONFERENCE. Final Act. Mar. 24, 1930. 
Signatures (17 states). L.N.M.S., Mar., 1930, p. 58. 
TarirF TrucE. Protocol for Future Negotiations. Geneva, Mar. 24, 1930. 
Signatures (15 states). L.N.M.S., Mar., 1930, p. 58. 
Denmark, Poland, Sweden, Hungary. B.J.N., May 8, 1930. 
TRADE-MARKS REGISTRATION. Washington, Feb. 20, 1929. 
Ratification deposited: 
Cuba. Apr. 2, 1930. 7. J. B., Apr., 1930, p. 10. 
TRADE RESTRICTIONS CONVENTION. Geneva, Nov. 8, 1927. Supplement, July 11, 1928. 
Protocol. - Dec. 20, 1929. 
Ratification deposited: 
Portugal. 7. J. B., Feb., 1930, p. 7. 
Promulgation: 
United States. Mar. 6,1930. 7.J.B., Mar., 1930, p. 9. 
TRIANON TREATY AGREEMENTS. Paris, Apr. 28, 1930. 
Texts: Europe, May 3, 1930, p. 700. 
UNEMPLOYMENT INDEMNITY IN CasE OF Loss or Suip. Genoa, July 9, 1920. 
Ratification: 
Germany. [. L. O. B., Mar. 31, 1930. 
UntversaL Postat Union. Convention and Arrangements. London, June 28, 1929. 
Ratification: 
United States. Mar. 13,1930. 7.7. B., Mar., 1930, p. 13. 
Wuirte Stave Trave. Geneva, Sept. 30, 1921. 
Accession: 
Luxemburg. Dec. 31,1929. L.N.O.J., Mar., 1930, p. 257. 
Ratification: 
Estonia. Feb. 28,1930. L.N.O.J., Apr., 1930. 
M. Auice MATTHEWS. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


WAR CLAIMS ARBITER 
(Functioning under the Settlement of War Claims Act of 1928) 


PROCEDURAL ORDER No. I DEALING WITH PATENT CLAIMS 
February 21, 1929 


(1) For the past eight months the War Department of the United States, 
the Navy Department of the United States, and the Alien Property Cus- 
todian, at the request of the Arbiter, have been diligently investigating all 
available sources of information, including diligent search of all records in 
their possession, for the purpose of ascertaining all facts pertaining to any 
patent (or application for patent) involved in a claim falling within the 
Arbiter’s jurisdiction. Each of them is hereby requested to make prompt 
and full reports to the Attorney General of the United States of the results 
of such searches and inquiries. Such reports should supply as far as possible 
information material to the disposition of the claims in the light of the 
Arbiter’s Administrative Decisions No. I and No. II dealing with patent 
claims, and enable counsel for both the claimant and the Government to 
prepare the “Statement to be Submitted in Patent Claims”’ prescribed by 
the Arbiter’s Procedural Order No. II. The Attorney General will indicate 
the order in which such investigations and reports should be made to 
conform to rules prescribed from time to time by the Arbiter. 

(2) Without awaiting the reports mentioned in the preceding paragraph, 
each claimant will promptly file with the Arbiter all material evidence 
available to or which may by diligence be procured by the claimant and not 
peculiarly within the knowledge or in the possession of the Government of 
United States. Such evidence to be filed by the claimant shall include 
evidence with respect to (a) claimant’s nationality, (b) the nationality of 
the claim, (c) title, and (d) the pendency of other suits, responsive to in- 
terrogatories 13 to 25 inclusive of Procedural Order No. II. Where the 
petition or memorial is sworn to by claimant the allegations therein with 
respect to the pendency of other suits will be taken as established unless 
controverted by the Government. 

(3) Upon the receipt of the reports mentioned in paragraph (1) hereof 
pertaining to any case pending before the Arbiter, the Attorney General 
will— 

(a) Promptly join with the counsel for the claimant in preparing and 
filing with the Arbiter in that case “Statement to be Submitted in Patent 
Claims”’ prescribed in Procedural Order No. II, or 
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(b) Promptly prepare and file with the Arbiter an answer in that case 
which will set out in logical sequence a concise but full statement of all 
pertinent facts disclosed by said reports without regard to the legal effect 
of such facts in establishing or defeating the claim, together with copies 
of said reports and all evidence then in the hands of the Government in 
support of such answer. A copy of such answer shall be promptly served 
by the Attorney General upon counsel or other authorized representative 
of the claimant, and evidence of such service filed with the Arbiter. 

(4) Counsel for the claimants and counsel for the Government, where at 
all practicable, will codperate in preparing and filing with the Arbiter in 
each case the statement or statements prescribed by Procedural Order No. 
II. Upon the filing thereof the claim shall be held to be submitted to the 
Arbiter for decision upon the record then before him. If in any case this 
procedure is not followed the reason for the failure so to do will be set out 
in the first paragraph of the answer to be filed by the Attorney General in 
accordance with paragraph (3) (b) hereof, and also in a separate statement 
in writing to be filed by counsel for the claimant. 

(5) On or before forty days after service of a copy of the answer, if any, 
filed in pursuance of paragraph (3) (b) hereof, the claimant shall file with 
the Arbiter— 

(a) Evidence in support of the claim in addition to such as may have 
already been filed, or 

(b) A motion for an extension of time for furnishing such evidence upon 
good and exceptional cause shown. Such a motion will not be entertained 
by the Arbiter in the absence of a strict showing of the materiality of the 
evidence which the claimant proposes to produce, and diligence on the part 
of the claimant in an effort to procure and file same within the forty-day 
period prescribed in this paragraph. 

(6) Should a claimant fail to file evidence within the forty days or any 
extension thereof as provided in paragraph (5) hereof, then the claim shall 
be held to be submitted to the Arbiter for decision upon the record then 
before him. 

(7) Should evidence be filed by a claimant within the forty days or any 
extension thereof as provided in paragraph (5) hereof, then the Government 
may, within twenty days after the expiration of the time for the filing of 
evidence by the claimant, file evidence in rebuttal of that so filed by the 
claimant. At the expiration of said period of twenty days the claim shall 
be held to be submitted to the Arbiter for decision upon the record then 
before him, unless the Arbiter on his own motion shall request, or upon the 
motion of either party and in order to prevent working an injustice shall 
permit, the filing of additional evidence, within such time and on such 
terms as may be prescribed by the Arbiter in the particular case. Where 
the validity of the patent is challenged by the Attorney General in any case 
a special order will be entered by the Arbiter on application of either 
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party regulating the taking of testimony and the filing of evidence on that 
issue. 

(8) Counsel for the claimant and for the Government may file a brief 
in any case within ten days after the submission of the record as herein 
provided. All briefs exceeding fifteen hundred words will be printed to 
comply with the rules of the Supreme Court of the United States governing 
printing, and ten copies thereof filed with the Secretary to the Arbiter 
together with evidence that adverse counsel has been served with a copy 
thereof. Should counsel for the claimant or for the Government desire to 
make an oral argument in any case the Arbiter will entertain a motion to 
that end if filed with the brief of such counsel, together with evidence that 
adverse counsel has been served with a copy of such motion. 

Counsel for the claimants and counsel for the Government are urged to 
confer and coédperate promptly with a view to preparing each case for final 
submission to the Arbiter in accordance with this Order. 

Done at Washington, February 21, 1929. 


EpwIn B. PARKER, 
War Claims Arbiter. 


GERMAN-MEXICAN MIXED CLAIMS COMMISSION 
CarRLos KLEMpP 


(Case No. 1) 


Interlocutory Resolution 


April 11, 1927 


That the nationality of a person is an integral part of his civil status and must be proven 
in the manner established by local law of the country whose nationality the interested 
party claims is a principle accepted by the parties to the present claim and is in accord with 
the general doctrine of international law. 

Consular Certificates of Registration establish nationality only for purposes of statistics; 
of complying with the laws of compulsory military service; of payment of taxes upon income 
from an estate a national, resident abroad, may have in his own country; of acquisition of 
property, of inheritances or legacies; or of pensions and maintenances, etc.; they are of 
domestic nature as prima facie proof of nationality, and can serve and be utilized in an 
exigency to establish the presumption that the bearer has the right to protection, as in 
the case of arbitrary acts <f the local police or molestation to the person or property, if the 
local law authorizes such protections; but they are not sufficient evidence of nationality in 
claims against the state for alleged damages or injuries, especially when these claims are 
prosecuted before a mixed commission or tribunal of international arbitration whose 
initial duty it is to consider the true nationality of the claimant. 

The duty of the Commission to establish, by itself, the nationality of the claimants, 
before granting or denying them the right to initiate their actions is, by its very nature, not 
delegatable, and it would be a delegation of such primary power and duty, to compel it to 
recognize as immovable, or sufficient, the mere record of the consular registration. 

The authority to maintain a Registry of Nationals has been granted to the Consuls only 
by certain nations, and although they are numerous, it cannot be said that this is a universal 
practice, and, in consequence, a rule of international law. 

The power of consular registration and of issuing copies of the entry must be taken in 
connection with the power of issuing certificates of matrimony, because both refer to acts 
of the civil status and to the exercise of administrative functions. 
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Marriages cannot be performed in consulates and legations but when the law of the 
country of the Consul or Agent permits it to be done; but the validity of marriages, in 
countries other than that of the Agent or Consul, depends upon the general practice and 
the understanding these countries have of the doctrines of international law. 

The general recognition of the international validity of marriages performed at con- 
sulates or legations finds no place among these doctrines. 

Certificates of Consular Registration do not constitute proof of nationality. In order 
to constitute such proof, they need the confirmation of the authority of the state, and must 
contain the legal reasons on which the document is based. The simple copy of the entry 
inscribed in the Register does not constitute absolute proof. 

The international probative force of the acts of a notary, or other functionary that, 
according to the laws of his country, has the powers of a notary, must be considered in 
connection with the arrangements of international conventions if there are any, and in the 
absence thereof, by the lex fori, without prejudicing that the form of such acts be con- 
sidered by the lex loci. 


ANTECEDENTS 


Memorial No. 1 of the German Agent submits the claim of Sefior Carlos 
Klemp for damages which he alleges to have suffered in the town of San 
Gregorio, Atlapulco, D. F. 

The Mexican Agent has entered a dilatory exception, that the Mixed 
Commission is without power to act in the absence of proof of the German 
nationality of the claimant. He qualifies as insufficient proof of nationality 
the certificate that accompanies the Memorial, and which was executed by 
the German Vice-Consul in Mexico; a certificate in which it is stated that 
Klemp, born in Bochum, November 29, 1884, was inscribed in the Register 
of the German Legation on December 15, 1905, and in which it is also stated 
that he has always preserved his German nationality. The Mexican Agent 
maintains that the original documentary proof of nationality must be pre- 
sented direct to the Commission in order that the Commission may con- 
sider it and pass upon its legal value, the estimation by the functionaries of 
the complaining government not being sufficient. (Brief of the Mexican 
Agent of October 18, 1926.) 

In his Reply, the German Agent observes that, in the absence of rules, 
in the Claims Convention as well as in the Regulations of the Mixed Com- 
mission, governing the submission of proof of nationality, the Commission 
is to judge the merits of the proof that is adduced and that, inasmuch as the 
Consular Certificate presented is a public document, the Commission must 
give it complete probatory value. (Reply of the German Agent of Novem- 
ber 11, 1926.) 

In his Answer, the Mexican Agent observes that, without doubting the 
authenticity of the certificate, it only proves that Klemp is inscribed in the 
Register of the Legation, which in itself is not sufficient proof of nationality, 
not only because the act of registering is not the means recognized by inter- 
national law for acquiring nationality, but also, because, in the best of 
cases, such registration would only indicate that the functionary, charged 
with its keeping, is convinced of the nationality of the applicant for registra- 
tion; and before the Mixed Commission such a conviction must give way 
to that formed by the Commissioners through an examination of the docu- 
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ments that prove the acquisition of nationality. (Answer of the Mexican 
Agent of December 9, 1926.) 

The parties having waived the oral hearing provided for in Article 19 of 
the Regulations by which the Mixed Commission is governed, it is necessary 
to pass upon the dilatory exception that has been entered. The German 
and Mexican Commissioners having failed to reach an agreement upon the 
Resolution, which should be made in this instance, it therefore corresponds 
to the undersigned to render such verdict. 


OPINION OF THE GERMAN COMMISSIONER 


Although various international mixed commissions have decided that, in 
the absence of suspicious circumstances, the mere presentation of the claim 
by the Agent is sufficient to prove the nationality of the claimant, the 
German Commissioner does not adhere to such conception. 

After establishing that the question of nationality must be decided 
according to the local law of the country of the claimant, and considering 
that the probative merit of the inscription in the Register is denied, the 
German Agent has made, in his Opinion and Award, an examination of the 
principal German laws concerning the matter. (Draft of Resolution of the 
German Commissioner.) 

The German legislation applies the system of Lex sanguinis in contra- 
position to the system of Lex soli. In consequence, he says, the fact that a 
person was born in German territory does not establish that he is of German 
nationality, but such nationality can only be accredited when the person 
dealt with was born of German parents, no matter whether the birth 
took place in German or foreign territory. (Art. 39 of the Nationality 
Law.) 

German legislation has provided for the Heimatschein, a certificate of 
origin, intended for use ‘‘during a sojourn in a foreign country.” The high 
administrative authorities authorized to issue it, always before so doing, 
must make the necessary investigations as to the lineage and the nationality 
of the parents and of the ancestors of the solicitant. 

There have been established also, since 1867, the Consular Registries, and 
the Regulation of 1871 provides that the Consuls, before making the 
registration, must assure themselves that the registrant is a German, and 
this fact can only be accredited upon the submission of a valid passport 
or of a Heimatschein. 

According to the German Commissioner, the following are the rules that 
must control in the matter of nationality: 

(a) German nationality, always, when not based on naturalization, 
marriage with a German, or the legitimization of an illegitimate child of a 
German, is based on origin from German parents, and not on the fact of 
having been born in German territory. 

(b) Those coming within the exceptions indicated in the previous para- 
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graph must exhibit their certificates of naturalization, marriage, or legiti- 
mization, as the case may be. 

(c) In those cases in which the nationality is connected with the lineage of 
the individual, the proof of said nationality is made, with either the Hemat- 
schein issued by the superior administrative authorities, or with the Certifi- 
cate of Registration executed by the German Consuls, ‘‘in which, generally, 
an entry must only be made upon the presentation of a certificate of 
origin”? (Heimatschein). (Draft of Resolution of the German Commis- 
sioner.) 

In the judgment of the German Commissioner, the Consular Certificate 
of Registration has the probative force of a public instrument, because such 
character is given it by Paragraph 15 of the German Law of November 8, 
1867, concerning the Consular Service. The German Commissioner adds, 
that the certificate is sufficient proof of nationality because, the matter of 
nationality being within the province of and confined to the internal law of 
the country of the claimant, it must be considered proven when it is so under 
the law of the country of which the claimant is a national. 

The German Commissioner also bases his Opinion and Award upon the 
benevolent practice that has been observed, in this respect, by previous 
mixed commissions. He cites the decisions reported by Moore (Interna- 
tional Arbitrations, III, pp. 2155 and 2332), in which they accept, as suffi- 
cient proof of nationality, simply the affidavit of the claimant, or the mere 
certificate by the Governor of a Mexican State, notwithstanding the lack of 
authority of this latter functionary to issue documents of such a nature. 
(Moore, International Arbitrations, III, p. 2532.) 

He invokes, finally, the doctrines supported in the works of Kénig, Hand- 
buch des Deutschen Konsularwesens (8th ed., pp. 251 et seg.); Borchard, 
The Diplomatic Protection of Citizens Abroad (New York, 1925, pp. 515 
et seq.), and the article of Jordan ‘‘ Des preuves de la Nationalité et de l’ Im- 
matriculation,” (Revue de Droit International et de Législation Comparée, 
1907, pp. 267 to 295). 

And concludes, after acknowledging that the ‘‘prima facie’”’ authority of 
the certificate can be nullified by better evidence to the contrary, adduced by 
the Agent of the objecting country, that it is his opinion and judgment 
that the dilatory exception must be rejected. 


OPINION OF THE MEXICAN COMMISSIONER 


The probative documents of nationality of the claimants must be weighed, 
by the Commissioners, personally, for such is their unavoidable obligation, 
and they cannot abide by the examination that has been made by the Con- 
suls, Ministers and other functionaries and agents of the complaining govern- 
ment. (Interlocutory Resolution.) 

The privative jurisdiction of mixed commissions has been carried to the 
extreme of establishing their right of reviewing the decisions upon naturaliza- 
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tion rendered by the tribunals of the countries that are parties in the arbitra- 
tion. (See: Ralston, Law and Procedure of International Tribunals, Ed. 
1926, pp. 176 and 177.) 

The Mexican Commissioner supports his opinion that a dec'aration to such 
effect by the complaining government is not sufficient proof of nationality by 
citing the findings of Umpire Ralston, in the case of the heirs of Maninat 
(French-Venezuelan Commission of 1902, Rapport, p. 44); of Umpire Thorn- 
ton (Mixed Commission between Mexico and the United States of 1868, 
Borchard, pp. 486 and 487), of this same Umpire in the Brockway case 
(Moore, op. cit., p. 2534), and analogous decisions in the cases of Warner v. 
United States of America, Spencer v. Mexico, Barrios v. United States of 
America (Moore, op. cit., pp. 2533, 2535, 2539 and 2778.) 

Applying the rule of locus regis actum it is found that the certificate ex- 
hibited by the claimant Klemp, proves that he is inscribed in the Consular 
Register; but examination must be made whether, according to the laws of 
Germany, this registration is proof of German nationality. The Mexican 
Commissioner maintains that no German law gives to the registration the 
character of proof of nationality. The civil status is proved, according 
to the Civil Code of Germany, by the acts of the Registry of the civil 
state. 

The Mexican Commissioner calls attention to the fact that the consular 
certificates are not sufficient proof, not only because they constitute an in- 
direct means, inacceptable to arbitral commissions, but because such ac- 
ceptance might permit conflicts, impossible of solution, to arise in cases of 
double citizenship. The claims of an individual who has double citizenship, 
of the complaining country and of the defending country, have been con- 
stantly rejected, and mixed commissions could not do so unless they had the 
right to completely study the basic question of nationality. 

The Mexican Commissioner adds, that the citation by the German Com- 
missioner of the stipulation of the Regulation of the Consular Law providing 
that the Consul cannot proceed to inscribe in the Registry until there has 
been exhibited to him by the solicitant, either a passport or a Heimatschein, 
strengthens his conviction that such documents must be presented to the 
Mixed Commission for their examination. 

On the other hand, the consular registrations of nationals residing abroad 
are principally for statistical purposes, and are utilized in urgent cases of 
protection. (Borchard, op. cit., p. 516.) Feeling those objects to be of less 
importance than the submission of a claim to a government before an in- 
ternational mixed commission, it is readily comprehended that the examina- 
tion of nationality, and of the proof required by the Consul before proceeding 
to register, is very cursory. 

Upon these considerations, the Mexican Commissioner is of the opinion, 
and decides, that the dilatory exception of incompetence must be al- 
lowed. 
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PRECEDENTS ESTABLISHED BY OTHER TRIBUNALS 


In determining cases similar to this, Arbitral Commissions have adopted 
entirely divergent criterions. It has not been possible to find any decision 
which, by its reasoning and amplitude, may be considered as setting a pre- 
cedent in the matter. 

In view of such a situation, the Umpire has deemed it useful to review in 
this opinion those precedents, opinions and legal precepts which are most 
applicable to the case at hand. 

In the Spanish-Venezuelan Mixed Commission, the Umpire decided, in the 
case of Esteves, a naturalized Spaniard, that the enrollment in consular 
registries of Spanish residents, and the certificate that evidences it ‘‘con- 
stitute proof of nationality which can give way only to a more convincing 
proof to the contrary, which has not been attempted, nor made in the present 
case.” In reaching this decision he took into consideration: (1) that the 
Spanish Law, Article 26 of the Civil Code, provides that ‘Spaniards, who 
transfer their domiciles to foreign countries are under obligation to prove in 
every case that they have preserved their nationality, and so declare to the 
Spanish diplomatic or consular agents,” who will enroll them in the Register 
of Spanish Residents, and (2) that the Spanish Consular Regulation, Articles 
26 and 32, empower the Spanish Consuls to grant letters of residence or se- 
curity to their nationals and it charges them with the duty of making a 
Register of the Spanish residents in the district. (Esteves v. Venezuela, 
Venezuelan Arbitrations of 1903, Washington, 1904, pp. 922-923.) 

In the General Claims Commission between the United States and Mexico 
(Parker v. Mexico) it was established that the birth certificate ‘‘should be 
admissible, and while desirable, it should not constitute an exclusive proof. 
The fact of nationality should be proven as any other fact.”’ 

Citizenship must be alleged in the Memorial and, in each case, if denied, it 
must be proven. (Ralston, op. cit., p. 173.) 

When there is no dispute or cause for suspicion, the mere presentation of 
the claim by the Agent of the complaining country has been considered as 
satisfactory. (Tipton v. Venezuela, Ralston.—op. cit. p. 173.) Neverthe- 
less, in the Tipton case, Umpire Thornton held that “the commission has 
certainly a right to expect more positive proof of citizenship than the memo- 
rial signed by Tipton and others, and the circumstance of the United States 
Minister’s having helped them in their difficulties.” (Ralston.—op. cit., 
p. 174.) 

The general rule adopted by mixed commissions has been the following: 
When the claimant is a citizen of both countries (complainant and defend- 
ing) the claim has no place because neither country has the power of imposing 
its laws on the other to establish a right. When the rights are equal the 
claim cannot proceed. (Ralston, op. cit., p. 172.) 

Nevertheless, the British-American Mixed Commission of 1871, in the 
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Halley case, decided, contrary to the vote of the American Commissioner, 
that an American-born child of an English father was able, as the last bene- 
ficiary, to recover against the United States. (Moore, op. cit., p. 2241.) 

In the Brissot case, United States and Venezuelan Mixed Claims Com- 
mission, the Venezuelan Commissioner Andrade established the following 
principles: Every independent state has the right to determine who is to be 
considered as citizen or foreigner within its territory, and to establish the 
manner, conditions, and circumstances, to which the acquisition, or loss of 
citizenship, are to be subject. But for the same reason that this is a right 
appertaining to every sovereignty and independence, no one can pretend to 
give an extraterritorial authority to its own laws regarding citizenship, with- 
out violence to the principles of international law, according to which the 
legislative competence of each state does not extend beyond the limits of its 
own territory. Otherwise, anyone could be at the same time a citizen of two 
states, which is as inadmissible as not to be a citizen of any state at all. 
(Moore, op. cit., p. 2457.) 

In the Brockway case, the American Umpire Thornton held that a Con- 
sular Certificate that credited a claimant with American citizenship was in- 
sufficient proof. (Brockway v. Venezuela, Moore, op. cit., p. 2334.) 

A simple certificate of baptism was also held insufficient evidence of na- 
tionality because it was not proved that, although the person baptized had 
the same name as the claimant, that this certificate pertained to the claimant. 
(Suarez v. Mexico, Moore, op. cit., p. 2449.) It has been decided, repeatedly, 
that a certificate of naturalization is not conclusive proof of citizenship before 
a court. 

In the Fluties case, the American-Venezuelan Commission ruled that, 
although he was regularly naturalized, he had had no right to the naturaliza- 
tion and had, therefore, perpetrated a fraud upon the court which had na- 
turalized him. The certificate of naturalization, it was added, is not con- 
clusive, because the United States was not a party to the act. (Venezuelan 
Arbitrations of 1903, pp. 44 and 45.) 

It was declared in this case, that the commission is an independent judicial 
tribunal possessed of all the powers, and is endowed with all the properties 
which should distinguish a court of high international jurisdiction, alike com- 
petent, in the jurisdiction conferred upon it, to bring under judgment the 
decisions of the local courts of both nations, and beyond the competence of 
either government to interfere with, direct, or obstruct its deliberations. 
(Moore, op. cit., p. 2599.) 

In the Medina case, Umpire Bertinatti said, “‘to admit this (the certifi- 
cates as absolute proof) would give those certificates in a foreign land or be- 
fore an international tribunal an absolute value which they have not in the 
United States, where they may eventually be set aside, while Costa Rica, not 
recognizing the jurisdiction of any tribunal in the United States, would be 
left with no remedy. Moreover, this commission would be placed in an in- 


it 


| 

4 

i 


JUDICIAL DECISIONS 617 


ferior position, and denied a faculty which is said to belong to a tribunal in 
the United States.” (Medina v. Costa Rica, Moore, op. cit., p. 2588.) 


OPINIONS, LEGAL PRECEPTS AND JUDICIAL DECISIONS 


The authority to maintain a Registry of Nationals has been granted to the 
Consuls only by certain nations, and although they are numerous, it cannot 
be said that this is a universal practice, and, in consequence, a rule of in- 
ternational law. 

Some countries have granted this authority to its consular functionaries 
recently. The United States instituted Registers of Nationals in its Con- 
sulates abroad only since 1907 (Borchard, op. cit., p. 667), which gives 
greater force to what has been said in the previous paragraph. 

The power of consular registration and of issuing copies of the entry must 
be taken in connection with the power of issuing certificates of matrimony, 
because both refer to acts of the civil status and to the exercise of administra- 
tive functions. 

Marriages cannot be performed in consulates and legations but when the 
law of the country of the Consul or Agent permits it to be done; but the 
validity of marriages, in countries other than that of the Agent or Consul, 
depends upon general practice and the understanding these countries have of 
the doctrines of international law. 

According to Westlake (Traité de Droit International, Oxford, 1924, page 
302). ‘‘The general recognition of the international validity of marriages 
performed at consulates or legations finds no place among these doctrines.” 

The above-cited construction is confirmed by the Rules established in 
1887 by the Institute of International Law, to govern the conflict of laws in 
matters of matrimony and divorce. In them, after declaring that it is 
enough, and is necessary, for the marriage to be valid everywhere, that the 
forms prescribed by the law of the place of celebration have been observed, 
they add that “‘it is desirable to admit, as a pretended exception, the val- 
idity of diplomatic and consular marriages, in the case where both con- 
tractants belong to the country of the Consulate or Legation.” (Institut de 
Droit International, by James Brown Scott, 1920, p. 115.) 

The League of Nations, Committee of Experts for the Progressive Codifi- 
cation of International Law, designated, in 1926, a sub-committee charged 
with considering the problems relative to nationality and with proposing 
solutions. Speaking of the proof of nationality, this sub-committee said in 
its report: 

Among others, there are some questions of form relative to proof of 
nationality which are of great practical importance in international rela- 
tions and urgently require solution in order to improve the position— 
often a very precarious one—of persons required to furnish certificates 
constituting official and absolute proof of nationality. The system of 


registration, which is provided for by the laws of several countries 
(Belgium and Italy; and of the idea of a caster civil proposed in France) 
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might be generalized by an international agreement; although it would 
not remove all difficulties, it would to some extent mitigate them. 
There could be no doubt of the practical importance of such a reform, 
which would have to be introduced into the internal law of each State. 
(Special Supplements to the AMERICAN JOURNAL OF INTERNATIONAL 
Law, Vol. 20, July and October, 1926, p. 44.) 


Article 12 of the Draft of a Convention that closes the report reads as 


follows: 

As between the contracting parties, nationality shall be proved by a 
certificate issued by the competent authority and confirmed by the au- 
thority of the state. The certificate shall show the legal grounds on 
which the claim to the nationality attested by the certificate is based. 
The contracting parties undertake to communicate to each other a list 
of the authorities competent to issue and to confirm certificates of na- 
tionality. (Ibid., p. 48.) 

The preceding shows clearly that, in the judgment of the sub-committee 
reporting, the Certificates of Consular Registration do not constitute proof of 
nationality. In order to constitute such proof, they need the confirmation 
of the authority of the state, and must contain the legal reasons on which the 
document is based. The simple copy of the entry inscribed in the Register 


does not constitute absolute proof. 

The Grotius Society has recommended and suggested rules regarding com- 
pulsory registration, maintaining that by this means, the uncertainties at 
present obtaining in international relations would necessarily disappear. 
The recommendation alluded to says: 

Registration only fixed nationality with regard to the state which 
introduces it. Were all states to adopt it, there would be a foundation 
for an international solution of all difficulties which exist at any un- 
certainty and universal agreement and practical uniformity. (Trans- 
actions of the Grotius Society, Vol. IV, ‘Report of the Committee on 
Nationality and Registration,” p. 52.) 


The system recommended by the Grotius Society has been adopted by 
English law in Section I, 1. b. V. of the British Nationality and Status of 


Aliens Act, 1914, 1922. 
On their part, the states that previously formed a part of the Austro- 
Hungarian Empire dealt with the problem in Article 2 of the draft of a con- 


vention signed at Rome: 


As between the high contracting parties, nationality shall be proved 
by a certificate issued by the authority competent under the law of the 
state concerned and countersigned by the authority to which the said 
authority is responsible. This certificate shall state on what legal basis 
the claim to the nationality which the certificate is intended to prove 
rests. Each of the high contracting parties shall, however, be entitled, 
whenever it considers it necessary, to require that the contents of the 
certificate shall be confirmed by the central authority of the State. 
(Draft Convention between the Austro-Hungarian Succession States, 
signed April 6, 1922.) 
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The international probative force of the acts of a notary, or other func- 
tionary that, according to the laws of his country, has the powers of a notary, 
must be considered in connection with the arrangements of international 
conventions if there [are] any, and in the absence thereof, by the lex fort, 
without prejudicing that the form of such acts be considered by the lez 
loct. (Institut de Droit International, Scott, 1920, p. 225.) 

In consequence of the preceding rules, consular certificates do not have, by 
themselves, sufficient probative force in countries other than that of the 
Consul ti:at issues them, and even in the latter, are subject to such credit as 
may be given to them by its prevailing law. 

By way of example, may be cited the faculty of the Consuls to license 
sailors. The certificate that they issue must contain the provisions upon 
which they are based, to indicate that their action is official and that they 
have jurisdiction. (Puente, The Foreign Consul, Chicago, 1926, p. 62.) 

This certificate can be disputed before the courts because the Consul 
“has no power to authorize an illegal act.”” Hall v. Cappell (7 Wall. (U. S.) 
553): The Amado, Newberry Adm. 400. (Puente, op. cit., p. 63.) 

It may also be recalled, that a Consular Certificate has no weight before 
an Admiralty Court, because International Law only recognizes Consuls in 
commercial transactions, and not as functionaries invested with the autho- 
rity of authenticating judicial proceedings. (Catlett v. Pacific Insurance 
Company, 1 Paine 394, Fed. Cas. 2,517, Puente, op. cit., p. 63.) 

In reviewing an appeal from the action of an inferior tribunal, the Court 
of Appeals of Kentucky reversed the judgment of the lower court and held, 
that a passport, issued by a United States Consul, only entitled the bearer 
to that courtesy and respect which are due to a citizen of the United States 
from foreign governments, through whose territories he might pass. ‘“‘It 
was for that purpose alone they were given, and for no other purpose can 
they be legitimately used. They certainly cannot, we think, be used as 
evidence in a court of justice, for the purpose of proving facts, of the charac- 
ter they were admitted to prove in this case. 

“These facts, from their nature, were susceptible of being established by 
the testimony of witnesses, upon oath; and it is a settled rule, that for the 
establishment of facts of this sort, the sanction of an oath is indispensable; 
and, of course, the ex parte statement or certificate of any one, not upon 
oath, whatever may be his character or station, cannot be admitted as 
evidence of the truth of such facts. A consul, by the law of nations, is, no 
doubt, possessed of high and extensive powers; but he is not, properly 
speaking, a judicial officer; and it is accordingly held, that his certificate 
is not only not entitled to the character of a judgment, but that it ought 
not to be admitted as evidence of the fact therein stated.” (Stowell, 
Consular Cases and Opinions, ed. 1909, p. 163.) 

In some legislation this probative merit is restricted as occurs, for example, 
in the United States, where the passports are considered as intended for 
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identification and protection in foreign countries, and not to facilitate entry 
into the United States, that matter being under the supervision of the 
Department of Labor. (Borchard, op. cit., p. 510.) The instructions 
concerning passports prescribed by the Department of State, December 
21, 1914, decrees that emergency passports and consular registration certifi- 
cates should not be accepted as conclusive evidence of citizenship. (Bor- 
chard, op. cit., p. 512), and it seems worthy of mention that even the pass- 
ports that are issued by the State Department, after very careful considera- 
tion, have been held by local courts of the United States as insufficient 
judicial evidence of citizenship. (Borchard, op. cit., p. 489.) 

The Consular Certificates of Registration provide the registree a means of 
summarily proving his nationality to the authorities of the place where he is 
residing (Borchard, op. cit., p. 516); but they cannot be considered as 
sufficient to prove nationality before an International Mixed Commission 
that takes jurisdiction independent of the territorial jurisdiction of the 
countries that subscribe to the pact of Arbitration. (Borchard, op. cit.) 

Certificates of Consular Registration do not have the same effect in all 
countries which have authorized their issuance. Their fundamental pur- 
pose is to give the government of the consul information respecting the 
number and residence of its nationals abroad, and to permit the registree 
to manifest his desire to retain and maintain his original citizenship, and to 
afford an official record of his identity and political status to the consul and 
to the local authorities. (Borchard, op. cit., p. 667.) 

As evidence that the probative value of consular certificates is not incor- 
porated among the accepted principles of international law, the circum- 
stance must be cited that some treaties explicitly authorize such character 
of proof. Thus, the Treaty of 1863 between Spain and the Republic of 
Argentine provides in Article 7 that the simple inscription in the Register 
of Nationals of the Legation or Consulate of either country will be sufficient 
formality to make the respective nationality certain. 


OPINION OF THE UMPIRE 
WHEREAS, 

1. The nationality of a person is an integral part of his civil status and 
must be proven in the manner established by local law of the country whose 
nationality the interested party claims, is a principle accepted by both 
parties to the present claim and is in accord with the general doctrine of 
International Law. (Fiore, Derecho Internacional Privado, Sec. 354; 
Borchard, Diplomatic Protection of Citizens Abroad, p. 486; Ralston 
The Law and Procedure of International Tribunals, 1926 ed., p. 160.) 

2. In accordance with the most frequent provisions of different laws [of 
Germany], the civil status is proven with the Records of the Civil Registry. 

3. The German Law of Nationality, of June 1, 1870, provides in Para- 
graph 2, that citizenship in a Federal State is acquired only through origin, 
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legitimization, marriage, by acceptation—fora German—by naturalization— 
for an alien; without there appearing, among these exclusive manners of 
acquiring nationality, the registration in the German Consular Registries 
abroad. 

4. The Law of 1867, prior to the Nationality Law of 1870, organized a 
Consular Service, and in Paragraph 12 provided that ‘‘each Consul must 
maintain a Register of nationals that are resident in his official district, and 
who present themselves to him for that purpose”; and the regulatory Decree 
of this Law, dated July 6, 1871, provided that ‘‘ Before making an entry in 
the register, the Consul must convince himself that the person referred to 
possesses the nationality of the German Empire, or the nationality of one 
of the German Federal States. The proof of this can only be credited by the 
presentation of a valid national passport, or by a certificate of origin (Heim- 
atschein). If doubts arise as to the validity of these documents, the Chan- 
cellor of the German Empire or the Government of the respective State 
must be consulted, and suspend the entry in the Register until the receipt 
of the decision. . . . 

“Concerning the entry in the Register, they must issue to the solicitant at 
his request a certificate in the form usual to the place. .. . 

‘‘A cancellation in the Register must be made when the person registered 
dies; or leaves the consular district; or when he loses the nationality of the 
German Empire, or the nationality of one of the Federal States; and besides, 
when the registree so requests.” 

5. According to the preceding, the Consuls must demand, of the solici- 
tants for registration, the documents proving their nationality, which can be 
no other, by mandate of the Law, than a valid national passport of a Heim- 
atschein, namely, the certificate of origin that corresponds to the respective 
entry in the Civil Register, in those countries that have established such a 
service under this denomination. 

6. The circumstances; Ist, of the Consuls being obliged to examine the 
documents presented by the solicitant and not being permitted to proceed 
with the entry without convincing themselves that the solicitant possesses 
German nationality; and, 2nd, of being, in cases in which the validity of the 
documents presented is doubted, obliged to consult the Chancellor of the 
Government of the respective Federal State and to suspend the entry until 
the receipt of the superior decision; show that, in the very intention of the 
German Law, the nationality is proven precisely by means of the documents 
of the civil status, which give, to the consular inscription based upon them, 
the legal merit that corresponds to it by law, without it constituting a definite 
proof of nationality. 

7. The Consular Certificates of Registration summarily evidence a pre- 
sumption of nationality, being subject to cancellation in those cases pro- 
vided for by the Law (Paragraph 12); to which must be added, that such 
certificates can be annulled or revoked, as well when the Consul is convinced 
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that the entry was made through error or a mistaken interpretation of the 
documents that were taken into consideration in making it, as when the 
superior authorities of Germany or of the Federal State so determine in cases 
of revision or of civil or criminal processes that may concern them. 

8. The Consular Certificates of Registration establish nationality only for 
purposes of statistics; of complying with the laws of compulsory military 
service; of payment of taxes upon income from an estate a national, resident 
abroad, may have in his own country; of acquisitions of property, of inherit- 
ances or legacies; or of pensions and maintenances, etc. 

9. Such Consular Certificates of Registration are of domestic nature as 
prima facie proof of nationality, and can serve and be utilized in an exigency 
to establish the presumption that the bearer has the right to protection; as 
in the case of arbitrary acts of the local police or molestation to the person or 
property, if the local law authorizes such protections; but they are not suffi- 
cient evidence of nationality in claims against the State for alleged damages 
or injuries, especially when these claims are prosecuted before a Mixed Com- 
mission or Tribunal of International Arbitration whose initial duty it is to 
consider the true nationality of the claimant. 

10. If the Consul is obliged to be convinced of the effective nationality of 
whoever applies for registration, before proceeding to inscribe him, yet more 
imperative is the duty of the International Mixed Commission to study and 
decide upon such nationality; because in this right and duty have great im- 
portance to the Consul, as an act that will affect the internal law of his 
country, they weigh with much more force upon the Mixed Commission, 
because of it being an act that will determine presumptions and effects upon 
the external law, since that pertains to the international relations between 
two countries. 

11. To grant to the Consul the absolute power of appreciating and decid- 
ing upon the documentary evidence submitted by a solicitant for registra- 
tion, would be tantamount to creating him a Judge to determine the right to 
submit claims to an International Mixed Commission, thus trespassing upon 
the essential obligation of the Commission to ascertain the nationality of the 
claimants, on which they base the very right to claim before it. 

12. The duty of the Commission to establish, by itself, the nationality of 
the claimants, before granting or denying them the right to initiate their 
actions is, by its very nature, not delegatable, and it would be a delegation 
of such primary power and duty, to compel it to recognize as immovable, or 
sufficient, the mere record of the consular registration. 

13. The preceding conclusions become still more evident, if we take into 
consideration the difficulties that are presented by cases of dual nationality 
or of conflicts of nationality, arising from the doctrines of jus soli and jus 
sanguinis. If the consular registration is sufficient proof of nationality, it 
would follow that the registree, in spite of having double nationality, is a 
national of the country with which he is registered, thus preventing any at- 
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tempt which the other country might make of having him considered as its 
own national. In cases of dual nationality, the consular certificate would 
decide upon which is the proper nationality and, if the criterion taken by the 
Consul is that imposed by the law of jus sanguinis, the criterion imposed by 
the law of jus soli would be, through his own act and volition, ignored. The 
Consul would decide, in this manner, not subject to appeal, a question in 
which the sovereignty of two countries is involved; in effect, for example, a 
child of a German, born in Mexico, is a German, according to German Law, 
and could be entered in the German consular registries in Mexico; but, this 
child, born in Mexico of a German father, is a Mexican, and the certificate of 
registration as a German would have no weight with the Mexican authorities. 

14. A similar difficulty occurs in the case of a married woman. There 
are laws that provide that a married woman acquires the nationality of her 
husband, others that provide that a female national who marries an alien 
retains her original nationality, and there is one that attributes to the alien 
the nationality of the woman he marries. A claimant who attempts to 
initiate his action before a mixed commission, invoking his character as an 
alien by means of a consular certificate of a country that extends to the 
married woman the nationality of her husband, should not be heard. 

15. Equal difficulty presents itself in cases involving laws that, in specific 
instances, revoke the citizenship of nationals who reside for a certain number 
of years abroad, or who accept honors or employment from foreign govern- 
ments, without permission from theirown. The certificate of consular regis- 
tration, in such cases, would lose all its value. 

16. It is not juridical to attribute to the Consul, who is a functionary of a 
merely administrative and commercial character, the power of passing upon 
nationality in cases that require, each one of them, a special examination 
into the circumstances and the respective national laws; for identical reasons 
consular certificates of registration must not be considered as sufficient proof 
of nationality. 

17. Germany, a country of jus sanguinis, considers as a German, the son of 
a German, even when born on alien territory, the fact of his birth in Germany 
having no influence upon the acquisition of nationality. 

18. The certificate, which is presented in this case, records that the claim- 
ant, Klemp, born in Bochum (Germany), is entered in the Consular Regis- 
tries. The fact of having been born on German territory does not impress 
upon him the character of a German national; from which it follows that, the 
very document invoked as exclusive proof of the nationality of the claimant, 
shows that it is not proven pursuant to German Law. 


AWARD OF THE UMPIRE 

THEREFORE, 
Upon these considerations, in view of the opinions, legal precepts and ju- 
dicial decisions heretofore cited, and after hearing the divergent opinions of 
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the Commissioners of the parties, the Umpire, forming a majority with the 
Mexican Commissioner, decides that the proposed dilatory exception is per- 
tinent and is allowed, without prejudicing the right of the German Agent to 
present other proof of the nationality of the claimant. 

Washington, D. C., April 11, 1927. 


MIGUEL CRUCHAGA, 
Umpire. 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO 


ExLvirA ALMAGUER v. THE UNITED MEXICAN STATES 
(Docket No. 216; Decision No. 147) 
Opinion rendered May 13, 1929. 


The mere fact that in a certain nation or specific region thereof a high coefficient of 
criminality may exist, is no proof, by itself, that the government of such nation has failed 
in its duty of maintaining an adequate police force for the prosecution and punishment of 
criminals. In cases of this nature, it is necessary to consider the possibility of imparting 
protection, the extent to which protection is required, and the neglect to afford protection. 

The Mexican Govérnment held liable in damages for negligent prosecution and failure 
to punish some of a group of Mexican bandits for the murder of an American citizen, while 
other bandits of the same group were seriously prosecuted for the same offense. 


Commissioner Ferndndez MacGregor, for the Commission: 

A claim in the amount of $50,000.00, United States currency, is made by 
the United States of America, on behalf of Elvira Almaguer, against the Uni- 
ted Mexican States, alleging that the claimant’s husband, Toribio Almaguer, 
an American citizen, was murdered in Mexico by a group of bandits, Mexican 
authorities having failed to extend adequate protection or to take steps to 
apprehend, prosecute and punish the persons responsible therefor. 

It is alleged that prior to September 15, 1923, oil companies operating in 
the neighborhood of Tampico had sustained several losses incident to robber- 
ies of money which the said oil companies transported from the banks to the 
oil fields for the payment of the workmen; that due to the inactivity of the 
police in the prevention of these crimes, the companies had to resort to vari- 
ous means of safety, such as the employing of armed guards, automobiles, 
launches and aeroplanes; that shortly before eight o’clock, on the morning of 
September 15th, of the same year, Frank L. Clark, Cashier of the Agwi Com- 
pany, proceeded to a bank in Tampico, Tamaulipas, from which he withdrew 
$42,000.00 (pesos), the said sum being placed in two leather bags for its trans- 
portation to the aviation field. Clark was carrying the said money in an 
automobile in charge of Toribio Almaguer and Macario Cano, and also hav- 
ing as passenger another employee of the Company named Rodolfo Saldafia 
Ruiz. Upon arrival at a certain place between the City of Tampico and the 
aviation field, this automobile was held up by another car containing bandits 
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who assaulted Clark and his companions, shooting them with their firearms, 
as a result of which Toribio Almaguer was killed, Clark wounded in one arm, 
Cano bruised, and Saldafia alone remaining uninjured. The bandits seized 
the bags containing the money, boarded the automobile in which they had 
arrived to prepare their ambush, and departed towards the City of Tampico, 
following the direction of a point known as Cascajal. It appears that this 
group of bandits was composed of seven men. A few moments after the es- 
cape of the bandits, Saldafia, the only member of the Agwi party who had 
been left uninjured, hailed a passing automobile and immediately drove to 
the office of the Company, reporting the assault to the General Manager, and 
thereupon, both men went to the Police Headquarters to report the robbery 
and assault, and also the direction in which the bandits had escaped. The 
competent authorities began an investigation, and the following day they suc- 
cessfully apprehended not less than fifteen persons, who were questioned and 
detained on suspicion. Investigations were further continued, successfully 
resulting in the apprehension of a man by the name of Pedro Rojas who con- 
fessed to having been one of the assailants, and who furnished the names of 
the other participants to the crimes mentioned. Shortly thereafter, the 
said Pedro Rojas attempted to escape from jail and was shot by the police in 
an attempt to recapture him. This man died in the hospital as a result of his 
wounds. After the death of Rojas, the Ministerio Publico, requested the re- 
lease of all the other suspects, alleging that the clues which once existed as 
proof of their guilt, had vanished; consequently they were released on bond 
by the Judge with the exception of one named Nicolds Ramirez against whom 
there were also very strong suspicions. It appears that this man escaped 
from a hospital to which he had been confined during his imprisonment, and 
that he was not reapprehended until more than two years later, after having 
perpetrated other crimes. It also appears that a Military Judge, in order to 
perform certain judicial investigations in a certain trial which he was then 
conducting, requested the civil judge who conducted the proceedings, to 
place Nicol4s Ramirez under his charge, and that the said Ramirez in an 
attempt to escape while being taken from one court to the other, was shot and 
killed by the soldiers entrusted with his custody. Thereafter, no further 
steps were taken in the proceedings started against the assailants of Alma- 
guer, Clark and his companions, and therefore, as a result, no one was pun- 
ished for the grave crimes herein set forth. The American Agency contends 
that this shows a serious negligence in the administration of justice by Mexico 
and thus renders its government responsible for a denial of justice. 

It is necessary first, to examine the alleged lack of protection in the region 
surrounding Tampico. 

The American Agency has submitted the affidavits of several persons re- 
cording a list of robberies and assaults committed from 1918 until 1922, 
concluding therefrom that there were 28 cases of this nature in 1918, 20 in 
1919, 8 in 1920, 9 in 1921, and 22 in the year 1922. There are statements in 
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the aforesaid affidavits to the effect that the oil fields adjacent to Tampico 
were infested with outlaws, constituting a constant menace to life and 
property, and that the authorities did not take adequate steps to suppress 
this state of affairs; that while the Mexican Republic was practically at peace 
since 1921, the fields in the neighborhood of Tampico, however, were infested 
with marauders and bandits and that, although such facts could not have 
been unknown to the authorities in that region, the Federal Government did 
not take any practical steps to suppress this banditry. The respondent gov- 
ernment states that it was endeavoring to pacify the country after a revolt 
prolonged over a period of ten years, and that, in this connection it displayed 
unusual activity and diligence; that however, it was necessary to combat 
certain revolutionary groups as well as other small groups of outlaws and 
bandits; that the authorities, whenever the oil companies requested special 
armed guards in order to safeguard their money remittances, always were 
ready and willing to furnish, and did in a number of occasions, furnish said 
armed guards, and that particularly in the instant case, Rodolfo Saldafia, an 
employee of the Agwi Company, was, according to his own statement, warned 
by the police to give ample and timely notice concerning the day and hour in 
which the said transportation was to be effected, in order that full and ade- 
quate protection could be rendered. 

In view of the meagerness of the evidence submitted regarding this point, 
the Commission is unable to conclude that Mexico is responsible for the 
failure to have rendered proper protection to the Tampico region in general, 
or to the deceased man in particular. [The mere fact that in a certain nation 
or specific region thereof a high coefficient of criminality may exist, is no 
proof, by itself, that the government of such nation has failed in its duty of 
maintaining an adequate police force for the prosecution and punishment of 
criminals. In cases of this nature, it is necessary to consider the possibility 
of imparting protection, the extent to which protection is required, and the 
neglect to afford protection], and evidence as regards these elements is alto- 
gether lacking in the case under consideration. 

In connection with the alleged negligence of the Mexican authorities in 
apprehending, prosecuting and punishing Almaguer’s assailant, the following 
facts mainly drawn from the evidence submitted by the Mexican Agency, are 
pertinent; the assault took place at about eight o’clock in the morning of 
September 15, 1922; the Police Headquarters at Tampico were notified 
shortly after the occurrences, and began to make the necessary investigations, 
in turn notifying the Second Court of First Instance of Tampico at 9:30 a.m. 
of the same day. The personnel of the said Police Headquarters proceeded 
to the scene of the crime, in order to obtain a view of the locus, and started to 
apprehend and examine several suspicious persons and these by September the 
17th were sixteen in number. On September the 19th the Court received 
from Police Headquarters the duly drawn preliminary declarations, and the 
persons who had been arrested. The Court also began an investigation on 
September 15th, immediately taking the deposition of Clark and ordering the 
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autopsy of Almaguer’s body to be performed. From this moment, the Court 
diligently continued to act, and duly obtained the testimony of the persons 
arrested by the police and of others as well who appeared as suspicious to the 
said Court. On October 2nd, the detention of one of the guilty principals 
had already been effected, one Pedro Rojas, who confessed his guilt. From 
his statement it appeared that besides himself, Filiberto Lechuga, Eulalio 
Prieto, Pedro Diaz, Nicol4s Ramirez, Pedro Rodriguez and Manuel Mora, 
were responsible for the assault, and that Julio Jeffries, Maurilio Rodriguez, 
Gerénimo Gutiérrez and Pio Gutiérrez were the concealers of the acces- 
sories. Three of these men named, Pedro Rojas, Julio Jeffries and Maur- 
ilio Rodriguez, had already been arrested and declared to be formally im- 
prisoned, the Judge hence issued a warrant for the apprehension of the others. 
Of these individuals, Eulalio Prieto, Nicol4s Rodriguez, Manuel Mora, Gero- 
nimo Gutiérrez and Pio Gutiérrez, were eventually apprehended, while 
Filiberto Lechuga, Pedro Diaz and Pedro Gutiérrez, the three principals, as 
well as Gabriel Martinez whose responsibility was secondary, were never 
apprehended. 

It appears that after the death of Pedro Rojas resulting from his attempted 
escape, the Ministerio Publico, representing the interests of society in 
the prosecution of crime, requested the release of all those held, alleging that 
the clues which existed as proof of their guilt had disappeared. It is shown 
that these requests were made before the Judge, the accused and their res- 
pective counsels being present. The Prosecuting Attorney vehemently ex- 
pressed himself at the time of making these requests, in fact stating in one 
instance: ‘“‘Even though the public, once it has learned the facts through the 
exaggerated gossip of the court room loiterers, may accuse me as a faithless 
official, I shall face such criticism with a clear conscience, possessing as I do 
the certainty that the accused is innocent.”’ Pedro Rojas apparently died 
on December 23, 1922, and between January 12th, and March 26, 1923, 
Gerénimo Gutiérrez, Martin Rodriguez, Pio Gutiérrez, Manuel Martin Mora, 
Vicente Rodriguez, Julio Jeffries, Marcial Codoy, Maurilio Rodriguez and 
Eulalio Prieto, were released on bond, Nicol4s Ramirez, whose fate has been 
described, alone remaining on trial. 

The American Agency has laid great stress on the release of the individuals 
above-mentioned, alleging that under every consideration such release was 
improper, inasmuch as sufficient circumstances existed to consider them 
guilty and inasmuch as they could not fall under the provisions of Article 20, 
sub-paragraph I of the Mexican Political Constitution of 1917, which in 
connection with the guarantees of the accused states the following: 


I.—He shall be set at liberty on demand and upon giving a bond up to 
ten thousand pesos, according to his personal resources and the serious- 
ness of the offense charged, provided, that the said offense may not be 
punishable with penalty of more than five years imprisonment; and 
without any further requisite than the placing of the stipulated sum at 
the disposal of the authorities or the giving of a mortgage bond or per- 
sonal security sufficient to guarantee it. 
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The American Agency alleges that in accordance with the provisions of the 
Penal Code of Tamaulipas, the men who were accused of these criminal acts 
either as principals or as accessories, merited a penalty much greater than 
five years, inasmuch as the case was one of highway robbery accompanied by 
violence, resulting in murder, with all of the aggravating circumstances, and 
that therefore, the Judge who granted liberty under bond, disobeyed the 
fundamental law of Mexico on this point. On the other hand, counsel for 
Mexico referred to Article 360 of the said Penal Code, which literally reads 
as follows: 

At whatever stage of the trial in which the grounds serving for de- 
creeing detention of the preventive imprisonment, vanish, the accused 
or detained person shall be released, after he has been given a hearing, 
should he exist or be present; reserving the possibility to issue a new 
warrant of arrest, if there should later appear sufficient grounds therefor 
in the course of the trial. In this case the release shall be granted under 
a bond of not less than 20 and not over 100 pesos, except in the case of 
indigents who shall be released on parole. 

[It is not for this Commission to decide whether or not Article 20, Section 
I, of the Mexican Political Constitution of 1917, was or was not violated. 
Inasmuch as this article is concerned with a guarantee, it is conceivable that it 
fixes only the minimum guarantee which shall be granted the accused in con- 
nection with his release on bond. Therefore, a minimum guarantee alone 
being involved, it is doubtful whether or not a state statute of the Mexican 
Federal Union more extensively granting the accused a release on bond, that 
is to say, in those cases in which the penalty is greater than five years, is or is 
not unconstitutional. But aside from this it appears that this question need 
not be decided in the instant case inasmuch as in order to decide whether or 
not the Mexican Judge acted lawfully, it is sufficient to refer exclusively to 
the provisions of Article 360 mentioned above. Indeed, under this article, 
the accused may be released whenever the grounds for ordering the deten- 
tion or the preventive imprisonment may have vanished, and therefore the 
pertinent thing is to ascertain whether or not, in the case of the persons ac- 
cused of the assault which resulted in Almaguer’s death, the grounds did or 
did not vanish.} Maurilio Rodriguez was declared formally imprisoned 
inasmuch as from the statements of some of the witnesses, it was established 
that he was possessed of information concerning the contemplated assault 
prior to its commission, and also that he had even entrusted his own brother 
with the delivery of certain suspicious messages; above all, because after the 
occurrences, although apparently knowing that ‘‘ El Peric6n” was one of the 
accused, he, even being a soldier, did not make the proper denunciation and 
thus constituted himself an accessory. According to the confession of Pedro 
Rojas, Maurilio Rodriguez was the person who invited him to be a participant 
in the assault, thus rendering him an intellectual perpetrator thereof. Mau- 
rilio Rodriguez in his confession admitted that he knew of the assault twenty 
days before it occurred, and that he had duly communicated this information 
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to Comandante Benavides. The Ministerio Publico in applying for the re- 
lease of this person on bond, stated that the only reason that existed for the 
detention of Rodriguez was a number of contradictions occurring between his 
own declarations and his brother Vicente’s, but that these however, were 
soon harmonized, and that therefore, except for the sole statement of the 
witness Gabriel Martinez, nothing had been left pending against this man. 
Inasmuch as the grounds existing against Maurilio Rodriguez have already 
been mentioned, the contention of the Ministerio Puéblico appears wholly un- 
warranted by the facts, nor is there any evidence in the whole record sub- 
mitted by the Mexican Agency to show that such grounds did in fact vanish. 
Therefore, it is reasonably apparent that the release of Maurilio Rodriguez 
was unlawful. 

The same may be said in regard to Eulalio Prieto, alias El Tejano. There 
exists against this individual the confession of Rojas, pointing to him as the 
other principal in the assault. Rojas was living in the house of the mother- 
in-law and the wife of El Peric6n. It is true that El Pericén altered his first 
confession with respect to El] Tejano, by denying that his preliminary state- 
ment was true, but the Judge observed that this denial, made in the presence 
of El Tejano, was accompanied by visible signs of fear, and that obviously, 
he only tried to save the latter exactly as he had tried to do with the others 
who had been detained. A witness named Licona testified that El] Tejano 
slept in the house in which the assault was planned on the night previous 
thereto, and that furthermore, El] Tejano had been subsequently appre- 
hended in that very same house. The Ministerio Piblico, in requesting El 
Tejano’s release on bond, alleged that all these suspicious circumstances had 
been contradicted by the testimony of several other witnesses who declared 
that El Tejano had been ill for several days prior to the assault at another 
place which he had never left. There is no record of the testimony of these 
witnesses referred to by the Ministerio Puiblico or of any confrontation of them 
with El] Tejano, or of any confrontation of the latter with the other defendants. 

Manuel Martin Mora, another suspect, according to Rojas’ confession, 
was formally imprisoned and upon confrontation with Rojas himself, the 
latter ratified his statement to the effect that the said Mora was in the auto- 
mobile of the assailants. There is no record to show that these clues vanished, 
and the same conclusion may be reached as regards Julio Jeffries, Gerénimo 
Rodriguez, Pio Rodriguez and Gabriel Martinez who were released, as al- 
ready stated, shortly after the death of Rojas in a certain hearing in which 
no record exists as to what other evidence could have destroyed the strong 
suspicions existing against the individuals mentioned. As already stated, 
the record submitted by Mexico discloses a number of deficiencies after the 
death of El Pericén, occurring on December the 23rd, 1922. The releases 
on bond, based upon the lack of evidence were granted beginning on January 
12th, but between these two dates, it seems that no proceedings were carried 
on to obtain further evidence. During this period there were a large number 


4 
& 


630 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of persons detained against whom weighty suspicions existed, and there is no 
evidence to show that the Judge undertook to make among them the con- 
frontations which under Mexican law are necessary for the investigation of 
the actual responsibility falling upon each of them. 

Counsel for Mexico argued that the judicial record filed by his govern- 
ment in this case is not complete being solely a digest of the outstanding 
steps of the trial. Such assertion is well founded, but the Commission 
should consider that since the allegation of the American Agency was to the 
effect that in certain important matters the proceedings revealed either negli- 
gence or a violation of Mexican law, the proper thing for the Mexican 
Government was to show by adequate evidence that such was not the case. 
As disclosed by the digest in question submitted as evidence, the judicial 
proceedings are in existence and the Mexican Agency could have introduced 
evidence tending to show the disappearance of the suspicious grounds, exist- 
ing in the said proceedings, against the suspected principals and accessories 
of the crimes. The Commission is constrained to conclude as to the ques- 
tions of legality of the release of the prisoners on bond and the investigation 
of the delinquency itself that a culpable negligence has been shown to exist. 

Under the conditions above stated, it may be said that there was no com- 
plete prosecution and punishment of Almaguer’s assailants, but taking into 
account that the proceedings in their initial stage up until the date of Pedro 
Rojas’ death do not disclose any deficiency; and that at least two of those 
appearing as principals responsible for the crimes were seriously prosecuted, 
as shown by the fact of their death as a result of an attempted escape, and 
also taking into account that the Commission has expressed in the case of 
Laura M. B. Janes, Docket No. 168, its opinion to the effect that in cases of 
denial of justice it would take into account the different shades thereof 
(‘more serious ones and lighter ones; no prosecution at all; prosecution and 
release; prosecution and light punishment; prosecution, punishment, and 
pardon”’], it deems that the claimant may properly be awarded in this in- 
stance the sum of $7,000.00, inasmuch as there was a certain serious prose- 
cution of some persons, while as regards others there was a negligent 
prosecution and no punishment. 

Decision 

The United Mexican States shall pay to the United States of America on 
behalf of Elvira Almaguer, the amount of $7,000.00 (seven thousand dollars), 
United States currency, without interest. 

Done in Washington, D. C., this 13th day of May, 1929. 

KRISTIAN SINDBALLE, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FerNANDEZ MacGRreEcor, 
Commissioner. 
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FRANK L. CuarK v. THE Unitep MEXxIcAN STATES 
(Docket No. 3198; Decision No. 148) 
Opinion rendered May 13, 1929 


Commissioner Fernd4ndez MacGregor, for the Commission: 

Claim in the amount of $20,000.00, United States currency, is made by the 
United States of America against the United Mexican States, in behalf of 
Frank L. Clark, an American citizen, under the allegation that the claimant 
was wounded in one arm by a group of bandits, Mexican authorities having 
failed to afford adequate protection or to take steps for the prosecution, ap- 
prehension and punishment of the persons responsible therefor. 

The facts connected with the assault in which Clark was so wounded are 
related in the opinion rendered in the case of Elvira Almaguer, Docket No. 
216.1 In the said opinion are specified the grounds on which the Commission 
had to consider Mexico internationally responsible for the deficient adminis- 
tration of justice revealed in that case. The considerations advanced therein 
are applicable in the instant case, and therefore claimant should be awarded 
an indemnity. 

The nature of the wound suffered by Clark is described in the evidence 
accompanying the Memorial, namely, a wound in the right forearm caused 
by a firearm, which fractured the bones of the elbow joint thus bringing 
about a partial disability of the arm. 

Taking into account the nature of the international delinquency imputable 
to Mexico in the instant case, the claimant should be awarded the amount of 
$5,000.00 (five thousand dollars). 


Decision 


The United Mexican States shall pay to the United States of America in 
behalf of Frank L. Clark, the amount of $5,000.00 (five thousand dollars), 
United States currency, without interest. 

Done in Washington, D. C., this 13th day of May, 1929. 

KRISTIAN SINDBALLE, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FERNANDEZ MacGregor, 
Commissioner. 
1Printed supra, p. 624. 
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Recueil des Cours, 1928. Académie de Droit International. Paris: Librairie 
Hachette, 1929. 6 vols. Vol. I, pp. 542; Vol. II, pp. 576; Vol. III, pp. 
589; Vol. IV, pp. 586; Vol. V, pp. 465; Tables Quinquennales, pp. 622. 
The first five of these volumes, being numbers 21 to 25 of the whole series, 

contain the lectures delivered at the Hague Academy of International Law at 
its session in 1928. Altogether twenty-three professors lectured at the 
Academy at this session. The countries represented by the lecturers were the 
following: Belgium (Janne and Brouckére), Colombia (Urrutia), France 
(Arminjon, Briére and Haas), Germany (Crusen and Wehberg), Great Britain 
(Brierly and McNair), Greece (Séfériadés), Italy (Pintor, Einaudi and Pi- 
lotti), Poland (Ehrlich and Rundstein), Portugal (Magalhaes), Russia (Mir- 
kine-Guetzevitch and Sack), Sweden (Bagge), Switzerland (Schindler and 
Werner) and the United States (Kuhn). One cannot but regret that Ameri- 
can scholars whose contributions to the literature of international law are 
now admittedly among the first, both as regards their quantity and quality, 
have had so few representatives on the staff of the Academy’s professors in 
these late years. This is doubtless due to the rule requiring the lectures to 
be delivered in the French language which unfortunately debars the majority 
of American professors of international law. 

The lectures delivered at the 1928 session may be grouped on the basis of 
the subjects treated, under several heads. First, there are those dealing 
with the law of war. These include the lectures of Professor Werner on 
prisoners of war and those of M. Briére which deal in part with reprisals. 
Professor Werner examines the various international conventions and projets 
which have to do with the treatment of prisoners, discusses the work of the 
International Red Cross Committee and other organizations, internment and 
repatriation, etc. It is noticeable that he refrains from all discussion of the 
treatment of prisoners during the World War. M. Briére distinguishes re- 
prisals from other somewhat analogous forms of constraint and violence in 
derogation of the ordinary rules of international law and discusses the his- 
torical evolution of the notion of reprisal and the different forms which have 
been resorted to by states both in time of peace and in time of war. He ad- 
mits the legitimacy of reprisal in some cases subject to certain limitations but 
criticizes the practice as one which is condemned by the same considerations 
which condemn war itself. Resort to this mode of constraint in time of 
peace is, he says, evidence of the anarchical condition of international society 
and both in time of peace and in war it is liable to grave abuse and ought to 
be eliminated from the law and practice of nations. 

*The JoURNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Eb. 
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All the other lectures deal with the law and policies of peace. Three of 
these relate to international economic questions. Those of M. Janne deal 
with the international regulation of customs restrictions, a question which, as 
he points out, has become in recent years one of great importance largely be- 
cause of the increasing solidarity of economic interests among the nations. 
He examines in turn the development of national tariff policies, especially 
since the World War, and discusses the work of the League and its Economic 
Committee and Conferences in behalf of greater uniformity of policy and 
freedom of commerce. He correctly concludes that the existing régime of 
national customs barriers and restrictions constitutes a serious obstacle to 
international trade and even to the peace of the world. 

Falling more strictly within the domain of international law but dealing 
with questions of public finance are the lectures of Professor Sack on succes- 
sion in the matter of public state debts, in which he treats in turn the legal 
nature and juridical evolution of public debts and state patrimony in the 
more important countries, the problem of legal security for the payment of 
such debts and the doctrine and practice in regard to succession in case of the 
territorial and political transformation of states. Professor Sacks’ lectures 
are highly documented and bear evidence of great learning and remarkable 
familiarity with the extensive literature of the subject. 

The third series of lectures dealing with international economic questions 
are those of M. Einaudi on international coéperation in fiscal matters. He 
examines especially the problems raised by double taxation and fiscal evasion 
and suggests certain national reforms in the matter of taxation (pp. 114-115) 
and also an international union for the repression of fiscal frauds. 

Four of the twenty-three lectures deal with questions of international 
private law. Mr. Kuhn discusses ‘‘the conception of international private 
law according to the doctrine and practice of the United States.”” He dwells 
at the outset on the increasing importance of the subject in the United States 
due in part to the economic expansion of American commerce and finance 
and points out that the existence of the federal system in the United States is 
responsible for a great diversity of rules in this country, a situation which, 
happily, has been attenuated to some extent by the partial success of the 
movement inaugurated by the commissioners on uniform state laws. He 
examines in turn the American doctrine of interstate comity, the conception 
of the criminal law, legal capacity, marriage, divorce, property, contract, 
torts, etc. He expresses regret, as every one must, that on account of our 
peculiar constitutional system, it is impossible for the United States to ratify 
international conventions laying down rules of international private law, 
such as the Pan American projet of 1928 and the League of Nations Conven- 
tion relative to the international effects of commercial arbitration. 

M. Arminjon’s lectures on the object and method of international private 
law contain an examination of the special character of its rules, the rdle of 
texts, custom and judicial decisions, historical ideas, contemporary theories 


634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and a comparison of the a priori and the analytical methods, especially the 
merits and demerits of each. He pleads for the codification of international 
private law and expresses the opinion that this branch of the law will never 
have a real existence until we have ‘‘a code of several hundred and even 
several thousand articles” (Vol. I, p. 509). 

The doctrine of domicile in international private law was the subject of M. 
Magalhaes’ lectures. He emphasizes the increasing importance of the sub- 
ject, dwells upon the intimate relation between domicile and nationality, and 
discusses the réle of domicile in the evolution of international law, its present 
status, the several kinds of domicile, the conflicting rules in force, and the 
convention code projects that have been elaborated, including a proposed 
draft of his own in fifteen articles. His conclusion is that it is practically im- 
possible to avoid absolutely all conflicts growing out of the domiciliary 
status. 

Finally, dealing with questions of international private law, are the lectures 
of M. Bagge on the conflict of laws in the matter of contracts for the sale of 
corporeal movable property which we are told, furnishes one of the most 
difficult problems in this field of law. He examines in turn the projets of the 
Institute of International Law of 1908 and 1927, of the Hague Conference of 
1928, of the International Law Association of 1926 and of the International 
Chamber of Commerce. Although the progress achieved is admittedly not 
important, M. Bagge ventures the belief that the work done by these several 
bodies will lead ultimately to the adoption of rules universally recognized and 
the removal of the uncertainty which now reigns. 

Two of the lecturers deal with the somewhat related subjects of the inter- 
national régime of the Scheldt and of free zones in maritime ports. The 
first of these subjects, discussed by M. Pintor had already been treated in 
part by Mm. Bourquin, Dupuis and Hostie at former sessions of the Academy 
and is the subject of an extensive literature. The subject of free zones in 
maritime ports treated by M. Haas, is of more general interest there being 
already a surprisingly large number of such ports in existence (see Vol. I, p. 
376) M. Haas discusses in turn the several kinds of free zones, their function 
and advantages and the growing appreciation of their utility in the inter- 
national life of the world. 

Somewhat related to these two subjects is that of international servitudes 
treated by Herr Crusen, who rightly emphasizes the practical value today of 
settled rules relative to the nature and extent of the restrictions which servi- 
tudes impose upon states which are subject to them. He examines in turn 
the historical bases of servitudes, distinguishing between those of private and 
international law, their several forms, and their effect upon the sovereignty 
of the servient state. He points out that while some of them have been 
abolished by treaty agreements since the close of the World War, other 
analogous restrictions upon sovereignty were created by the same treaties. 
It is to be hoped, he concludes, that international servitudes will ultimately 
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disappear since they are a source of conflict and constitute a danger to the 
general peace of the world. 

Several of the lecturers dealt with problems lying more strictly in the do- 
main of public international law. Thus M. Urrutia discussed the progress of 
codification of international law in America while M. Mirkine-Guetzevitch 
traced the influence of the French Revolution on the development of inter- 
national law in Eastern Europe especially in Russia, Poland and the Balkan 
states. This influence he thinks was very considerable. He attributes to 
the French Revolution the creation of the modern state, new principles of 
international life and the bases of contemporary public law. 

Especially valuable are the lectures of Professor Brierly on the basis of the 
obligatory character of international law. He points out that international 
law from the first has been encumbered with traditional postulates, fictions 
and phrases, many of them of doubtful validity, and that the history of inter- 
national law has consisted in considerable part of attempts to adjust the 
realities of international life to preconceived theories of what the facts should 
be. Two traditional theories which he analyzes are the doctrine of natural or 
fundamental rights and the doctrine of the consent of states as the source of 
international law. The former he pronounces to be false since it is the result 
of an attempt to apply a principle of individualism in the international do- 
main where interdependence is more and more displacing independence. He 
also points out that the doctrine of consent as the basis of the binding force of 
international law is inadequate and leads to the virtual negation of the uni- 
versality of the system of internationallaw. His conclusion is that a strictly 
juridical explanation of the obligatory character of international law is im- 
possible since the real foundation of its validity lies outside the law; that is, 
the ultimate obligation of obedience is found in morals between which and 
law the connection is really very intimate. In this connection he makes bold 
to assert that the proposed modern revival of a reformed natural law seems 
to open a perspective full of hope for juridical science. 

Two of the lecturers discussed the subject of treaties: Professor Ehrlich, 
the methods and rules of interpretation, and Professor McNair, the termina- 
tion and dissolution of treaties. Professor Ehrlich reviews the opinions of 
the classical writers beginning with Gentilis. Little advance, he thinks, has 
been made upon the principles of interpretation laid down by Grotius. Of 
the Grotian rules the most fundamental is the endeavor to ascertain the in- 
tention of the parties. All treaties, bilateral as well as multilateral, he ar- 
gues, should be interpreted so far as possible in the light of the general inter- 
ests of the parties. Professor McNair in his discussion of the termination of 
treaties distinguishes between termination by effect of the law and dissolu- 
tion by action of one of the parties. Under the former head he discusses 
termination by desuetude, the effect of the rule of rebus sic stantibus, changes 
of government, extinction or dismemberment of one of the parties and the 
effect of war between the parties; under the latter he discusses denunciation, 
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mutual consent, effect of violation by one of the parties and renunciation by 
the beneficiary party of rights conferred. The lectures of both professors are 
among the most learned and useful of those delivered at the Academy at its 
1928 session. 

The lectures of Professors Schindler, Wehberg and Brouckére are devoted 
respectively to the progress of obligatory arbitration since the establishment 
of the League of Nations, the outlawry of war and the work of the League of 
Nations in the interest of disarmament. Professor Schindler compares the 
progress of obligatory arbitration prior to the World War, which was in- 
considerable, with the remarkable advance since 1920 as a result of which 
Europe in particular is now bound together by a veritable network of treaties. 
He finds that actually 151 treaties and 209 special clauses in treaties, creating 
arbitral obligations are now in force and that 13 such treaties contain no 
reservations whatever. Professor Wehberg reviews the movement for the 
outlawry of war and discusses the efforts made and the progress achieved. 
He analyzes Articles 11-17 of the Covenant, the Levinson-Borah proposal, the 
Geneva Protocol, the Locarno Pact and the Briand-Kellogg Pact and offers a 
draft of his own for the outlawry of war. Altogether his lectures constitute a 
valuable contribution to the subject and they are accompanied by an ex- 
haustive bibliography of the literature. Mr. Brouckére reviews the work of 
the League of Nations conferences and commissions in the interest of dis- 
armament and discusses some of the problems involved. He admits that 
little of a direct concrete character has been accomplished by the League in 
this direction but he thinks the effort has not been wasted and that the good 
is already discernible. The world, he asserts, will never have peace, security 
and the reign of international law until disarmament has been realized. 

Three courses of a more or less miscellaneous character were those of M. 
Rundstein who discussed international arbitration in private matters, of M. 
Séfériadés who reviews the policy and practice of exchanging populations at 
the conclusion of wars and of M. Pilotti who deals with unions of states: their 
various forms, criteria of classification, etc. He suggests a classification of 
his own under five heads, several of which are subdivided. His analysis of 
the British Commonwealth of Nations and of the federai type of union is 
of special interest. 

Volume VI of the series contains an elaborate alphabetically arranged 
table of contents of the twenty volumes covering the years 1923-1927, an 
index of proper names cited, a list of the lecturers at the Academy and an 
appendix containing the statutes of the Academy, the proceedings of the 
inauguration and the addresses delivered on July 4, 1928 on the occasion of 
the celebration of the fifth anniversary of the Academy, all of which make a 
volume of more than 600 pages and a most useful one for those who may have 
occasion to consult the Recueil des Cours. 

Altogether these volumes constitute a valuable contribution to the litera- 
ture of the subjects treated by the lecturers, and their usefulness to students 
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and professors is greatly enhanced by the elaborate bibliographies and in- 


dexes which are a part of them. 
JAMES W. GARNER. 


The Divorce and Separation of Aliens in France. By Dr. Lindell Theodore 
Bates. New York: Columbia University Press, 1929. pp. 334. $7.00. 


Its functional approach distinguishes this book from the usual treatise in 
the field of private international law. The author endeavors to reflect the 
actual working of the French judicial system in respect to the divorce and 
separation of aliens rather than present a complete and systematic account 
of the law governing the subject. Thus the book begins with an historical 
and statistical review; then follow an account of some celebrated cases of 
divorce of aliens in France, a sketch of the French law relating to nationality 
and domicile, and some chapters upon the French judicial system and juris- 
diction in general. Substantive law begins only with Chapter XII, and, 
curiously enough, when the reader has come half way through the book, he 
reaches ‘‘ Preliminary Procedure” (Chapter XVII). This is not to his dis- 
advantage, because the book has been rendered more readable by this ar- 
rangement. A branch of foreign law can often be better evaluated in the 
environment of the judicial system under which it is administered. 

The author has penetrated more deeply into general French law and pro- 
cedure than the well-known treatise of Edmond Kelly which appeared shortly 
after the reinstatement of divorce as an institution of French law in 1884. 
During the generation which has passed, a large foreign colony has settled in 
France, of which Americans form no small group; so that the author has been 
able to analyze a considerable number of decided cases in which the parties 
were citizens of the United States. Most significant in French law is the 
important bearing of nationality both upon the jurisdiction for divorce and 
the grounds upon which it will be granted. The separate nationality of mar- 
ried women accorded by recent legislation in many countries has increased 
the complexity of determining the competence of French courts and the ap- 
plicability of French law. Where the parties have different nationalities, the 
author’s analysis seems to give no fixed rule. The French law diverges 
sharply from our system where the application of local law follows the as- 
sumption of jurisdiction. We believe, however, that many will be inclined 
to differ with the author in ascribing the Anglo-American rule in part to the 
fact that divorce is an action “sounding in tort for a particular remedy 
granted by statute, not by the common law” (p. 105). In reading the book, 
the American jurist should not be too greatly shocked by the striking vari- 
ances from our jurisdictional tests or by the French system as a whole. As 
Pascal (quoted p. 324) well said: ‘‘A difference of three degrees in latitude 
reverses all jurisprudence.” 

K. Kuun. 
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The Native Problem in Africa. By Raymond Leslie Buell. New York: 
Maemillan Co., 1928. 2 vols. (Vol. I, pp. xiv, 1045; Vol. II, pp. x, 
1101.) Index. $15.00. 

Under the above title, Professor Buell has offered the results of his re- 
searches into questions affecting the indigenous races inhabiting the British, 
French and Belgian dominions on the mainland of Africa, and the negro re- 
public of Liberia. Based on investigations carried out during the author’s 
sojourn of some fourteen months in the ‘‘ Dark Continent,” and totalling, as 
the two volumes do, not less than 2,100 well documented pages, this work 
may be set down at once as a monument of industry, and a mine of informa- 
tion. 

The British dominions are dealt with first. Separate sections, each sub- 
divided into chapters, are devoted to the Union of South Africa, Basutoland, 
Northern and Southern Rhodesia with Nyasaland, Kenya, the mandated 
territory of Tanganyika, Uganda, Nigeria, the Gold Coast and Sierra Leone. 
(The South-West Protectorate, ruled by South Africa under League man- 
date, is not touched upon.) In the succeeding sections the possessions of 
France in West and Equatorial Africa are handled, the French mandates in 
Togoland and the Cameroons not being neglected. Some 300 pages are 
given to the Belgian Congo, and nearly 200 to Liberia. 

The author’s treatment of his subject is systematic throughout. His 
style is clear and eminently readable, without being ornate. He has en- 
deavored, and with much success, to throw light on all important aspects of 
native life; his object being, in his own words, “‘to set forth the problems 
that have arisen out of the impact of primitive peoples with an industrial 
civilisation, and to show how and to what extent these problems are being 
solved.”’ Accordingly, the reader will find separate treatment bestowed on 
such topics as government, the administration of justice, native customs, 
land tenure, native labor, taxation, stock-farming, agriculture and other 
economic questions, education, religion and missionary enterprise, public 
health, military conscription in the French possessions, land concessions, 
etc. Short historical introductions, where required, afford a background for 
the more effective study of present-day problems. Numerous brief ap- 
pendices following the different sections present illustrative statistics or 
documentary matter of interest. A number of important documents, e.g. 
the Berlin and Brussels Acts, the Slavery Convention (League of Nations) of 
1926, etc., are reprinted among the “general appendices” at the end of 
Volume II. For each section there is provided a comprehensive bibliogra- 
phy comprising a list of authors and a list of relevant documents and periodi- 
cals. Twelve full-page maps find their proper place in this work. The 
index is full and good. The two volumes, however, are not indexed sepa- 
rately. 

In a work of such wide compass and compiled, moreover, in a relatively 
short time, it was perhaps hardly possible that slight inaccuracies or loose 


] 
| 
] 
| 
| 
| 
( 


a 
rt 


BOOK REVIEWS 639 


statements should not have crept in here and there; but such as have been 
noted do not materially detract from the value of Professor Buell’s work. It 
may be predicted with confidence that ‘“‘The Native Problem in Africa”’ 
will win recognition as an authority of high importance on questions relating 
to the aboriginal peoples in that continent. As an adequate statement of 
modern problems or as a work of reference, this book is well worth the atten- 


tion both of the general reader and of the serious student. 
WituiaM H. Rosson. 


European Treaties Bearing on the History of the United States and its Depend- 
encies. Edited by Frances Gardiner Davenport. Washington: The 
Carnegie Institution of Washington, 1929. Vol. II, pp. vi, 386. Index. 


American students of international law and diplomatic history may con- 
gratulate themselves on the appearance of this second volume of Miss Daven- 
port’s collection. The first volume! appeared in 1917, and included forty 
texts from 1455-1648. The present volume includes forty-four texts ending 
with the Treaty of Ryswyk of 1697. In the preface written by Dr. Jameson 
we are informed that before her death in 1927 Dr. Davenport had completed 
the material for a third volume, extending through the Treaties of Utrecht of 
1713. 

During the past year the Department of State has authorized the publica- 
tion under the editorship of Mr. Hunter Miller of all the treaties of the 
United States in accurate texts with adequate annotation. It is to be hoped 
that the Carnegie Institution will find an editor able to carry on the admi- 
rable work of Dr. Davenport and fill the gap in the publication of definitive 
treaty texts on American history between 1713 and 1776. 

One of the features of the volume now before us which strikes the reviewer 
is the continuity of the treaties relating to America before and after the 
Declaration of Independence. The American people began to make policies 
for themselves far before that important event, and these policies often 
resemble those which they formulated more definitely afterwards. As an 
example, we may note the draft treaty of 1678 here printed for the first 
time. It was negotiated by the French and British governors of the Island 
of St. Christopher, and provided for neutrality between the two peoples in 
the event of war involving their sovereigns in Europe. This illustrates the 
policy of American neutrality which was frequently discussed as early as the 
17th century, and in fact given formal expression in the treaty ratified in 
1686 by Louis XIV and James II, declaring that ‘true and firm peace and 
neutrality shall continue in America between the aforesaid French and 
British nations in the same manner as if no such rupture had occurred in 
Europe” (see page 323). It is interesting to compare many of the articles 
of this remarkable treaty with articles in the first treaty negotiated 


1 Reviewed in this JourNat, Vol. 13, p, 148. 
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by the United States as an independent sovereignty almost a century 
later. 
The texts in this volume are preceded by historical and bibliographical 


notes and the book ends with an excellent index. 
Quincy WRIGHT. 


The Treaty Veto of the American Senate. By D. F. Fleming. New York: 
G. P. Putnam’s Sons, 1930. pp. ix, 325. Index. 


As the Senate debates the London Naval Treaty, Professor Fleming’s 
discussion of ‘‘The Treaty Veto of the American Senate”’ is singularly apt. 
There are no indications that it will not be equally relevant to future debates 
in that body on other treaties. 

The author does not conceal his antagonism to the Senate as a part of 
the treaty-making power. Occasionally his ink boils as he writes the 
story of Senatorial philippics against what he considers wholly desirable 
and progressive steps toward peace. Perhaps he is carried too far by his 
antipathy to ignorant isolationists and narrow nationalists; he evidently 
finds it hard to believe that any Senator can sincerely maintain such a 
position and accordingly he finds everywhere the trace of partisan politics. 

The discussion of the origin of the constitutional two-thirds rule is illu- 
minating, especially the analysis of the present absence of those reasons 
which the Fathers advanced for adopting the system. But the argument 
based on the failure of other states to copy our model in this respect, leaves 
out of account the historical importance of the individuality of the thirteen 
states who originally adopted the Constitution and who, in a very real sense, 
felt that in the persons of their Senators they had ambassadors who should 
properly be charged with a share in the foreign relations of the federal 
government. 

Only about fifty pages deal with the general record of Senatorial amend- 
ments and reservations; nearly two hundred deal with treaties for the pro- 
motion of peace, a subject in which Professor Fleming seems primarily 
interested and which, of course, furnishes him his best material. The 
debates on the League of Nations and the ‘World Court” are covered 
minutely. 

In order to increase popular control—the author has noted the Senate’s 
apparent indifference to wide popular support of certain treaties for pacific 
settlement—Professor Fleming favors a transfer of the Senate’s treaty 
power to the House, or a substitution of a simple majority of both houses. 

The book is a strong plea against the existing order. It would have been 
stronger if the approach had been less partial and more scientific. Although 
the footnotes are not very complete, except for citations to the Congressional 
Record, the book will be distinctly useful for reference and it is good reading. 

Puruip C. JESSUP. 
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Frankfurter Abhandlungen zum modernen Vdélkerrecht: 

Heft 14: Wesen und Grenzen der internationalen Schiedsgerichtsbarkeit und 
Gerichtsbarkeit als Grundlage fiir das Vélkerrecht der Zukunft. Von 
Annemarie Ascher. pp. xviii, 90. Rm. 6. 

Heft 15: Die Vélkerrechtliche Stellung des Saargebiets. Von Dr. Eduard 
Biesel. pp. xviii, 135. Rm. 7. 

Heft 16: Paléstina—Ein Werdender Staat. Von Ernst Marcus. Rm. 12. 
Leipzig: Robert Noske. 1929. pp. xix, 328. Index. Maps. 

These three studies are a continuation of the series mentioned in the last 
preceding number of the Journat (April, 1930, p. 443) and have this in 
common: each is an attempt to determine, in the subject under consideration, 
the present status and future tendency of international law. Fraulein 
Ascher’s study on the nature and limitations of arbitral and judicial methods of 
adjudication “‘as the basis for the future of international law”’ is a concise, 
systematic and well written statement of the origin, nature and functions of, 
and the contrast between, the International Court of Arbitration and the 
World Court of Justice. The place and functions of both are given in their 
proper relation to international law. Having defined their mechanism, the 
author proceeds to analyze and define the nature of the controversies that 
arise between states. They are either primary, and give rise to particular or 
universal treaties, or secondary, and fall under the heads of special or general 
treaties. The origin of international law is likewise discussed on the basis of 
universal and particular needs, deducing principles which she applies to the 
two forms or methods of adjudication. But the chief value of this study lies 
in the emphasis and appreciation placed upon the International Court of 
Arbitration as an idea and a method. The author by no means shares the 
current opinion that the foundation laid at the Hague will be overshadowed 
by the structure reared at Paris. The two are separate and distinct, and 
each will contribute its share in the development of international law; but the 
idea of arbitration has a wider application today than that of legalistic 
adjudication, because there is so much of international law—the Treaty of 
Versailles, for example—that is not primarily intended to establish peace but 
rather to confirm political power. In these days, when the achievement of 
the Hague Conferences seems to be receding into the background in much of 
our international thinking, a reminder of this kind serves a useful purpose. 
It is a suggestive study. Multum in parvo. 

The monograph by Dr. Biesel is well described by the title—‘‘ The Position 
of the Saar District in International Law’’—though it also gives its origin, 
its organization, its administration, its relation to the League of Nations, to 
Germany and to France. But the discussion goes beyond the merely legal 
Status and gives a detailed account of the rights and treatment of the in- 
habitants of the district, of expulsions and admissions, of the military occu- 
pation and the course of legal controversies since its creation. A final section 
deals with the future of the district, but not as a prophecy. He merely 
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describes the legal position that will result from any one of the three options 
provided for its final settlement. It is a painstaking and thorough exposi- 
tion of every phase of the subject. 

The study of Herr Marcus is a good sized volume, loaded, but not padded, 
with official acts, documents, opinions and instructions to the High Commis- 
sioner. The explanatory sub-title may help the reader to form an opinion as 
to its contents: ‘“‘An international and public law investigation concerning 
the form and nature of the mandate Palestine with a special view to deter- 
mine the legal rights of the national home-state of the Jewish people.”’ The 
author takes his task seriously and does not admit that because the creation 
of this state has not yet been fully achieved, it therefore lacks the innate 
power of becoming an accomplished fact; that political considerations dare 
not defeat the promise, given in good faith, if international law is to com- 
mand the respect of mankind. He begins with an historical introduction 
leading to the adoption of the mandate system and then describes that sys- 
tem at length in its relation to international law. This is followed by a dis- 
cussion of the organization and public laws of Palestine, its relation to Great 
Britain, its local government, the rights of citizens under the new govern- 
ment, and finally, the constitutional position of the Zionistic world organiza- 
tion and the “Jewish Agency for Palestine.” If at times the author seems 
to be pleading a cause, it is nevertheless a thorough piece of scholarship; and 
if what Lord Robert Cecil says is true, that “the creation of the Jewish 
national state and the League of Nations were the two greatest achievements 
of the World War,” this book is worth reading. 

Kart F, GEISER. 


Problems of Peace. Third Series. London: Milford, 1929. pp. xvi, 324. 
$3.50. 

The lectures delivered at the fifth meeting of the Geneva Institute of 
International Relations are published in this volume which is the third of a 
series entitled Problems of Peace, the first of which appeared in 1927. The 
appendix, incorporated in previous editions, has been omitted and a more 
extensive table of contents is supplied. Each lecture is on a different sub- 
ject by a different authority. Professor William E. Rappard, Rector of the 
University of Geneva and Member of the Permanent Mandates Commission 
of the League of Nations, discusses ‘‘The Future of the League of Nations.” 
Professor Paul Mantoux, Director of the Post Graduate Institute of Inter- 
national Studies, Geneva, describes ‘‘The Working of the League Council” 
as one of the problems of peace. The réle of Anglo-Saxon nations in prepar- 
ing for disarmament is suggested by Professor Salvador deMadariaga, Uni- 
versity of Oxford. Sir Arthur Salter, Director of the Economic Section of 
the League of Nations Secretariat, presents ‘‘The First Results of the World 
Economic Conference of 1927.’”’ Tendencies in International Labour Legis- 
lation are outlined by Mr. Edward J. Phelan, Chief of the Diplomatic Divi- 
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sion of the International Labour Office. The handling of the native labor 
problem through the mandates system is reviewed by Mr. H. A. Grimshaw, 
Chief of the Native Labour Section in the International Labour Office, Mem- 
ber of the Mandates Commission. The activity of the League in dealing 
with the thorny minorities problem, the subject of the last of the series of 
lectures dealing with contemporary problems, was discussed by Mr. Ray- 
mond N. Kershaw of the Minorities Section of the League of Nations. 
Special problems are ‘‘ America’s Relation to World Peace,” by Manley O. 
Hudson, Bemis Professor of International Law, Harvard University; ‘‘The 
British Commonwealth and the League of Nations,” by C. Delisle Burns, 
Stevenson Lecturer in Citizenship in the University of Glasgow; and “ Asia 
and the League,”’ by Lord Olivier. The last two lectures in the book are con- 
cerned with the general problem of peace. Professor J. L. Brierly, Chichele 
Professor of International Law and Fellow of All Souls’ College, Oxford Uni- 
versity presents “‘The Function of Law in International Relations’ and 
“The Influence of Public Opinion on Foreign Policy’”’ was evaluated by Pro- 
fessor Alfred Zimmern, Deputy-Director of the International Institute of 
Intellectual Co-operation at Paris. 

All of the lectures are interesting to read and of exceptionally high quality. 
A strain of realism permeates the series with due emphasis upon the need for 
further constructive work toward peace. 

W. Leon GODSHALL. 


Gransen for Sveriges Territorialvatten. By Torsten Gihl. Stockholm: Kungl. 

Boktryckeriet, P. A. Norstedt and Soner, 1930. pp. 312. 

This work deals with the boundary between Sweden’s territorial waters 
and the high seas. The introduction is a general discussion of territorial 
waters in international law. Part one analyzes the history of the present 
Swedish neutrality boundary. Part two is devoted to practices and deci- 
sions dealing with other phases of the Swedish jurisdiction over territorial 
waters than those of neutrality. And the conclusion summarizes the au- 
thor’s decisions relative to the problem in hand. 

The bibliography evidences a familiarity with a wide number of authorities 
on the question. It is painstakingly organized while sufficient attention has 
been paid to details. The citations are of real value to anyone who might 
wish to use the volume. This care and attention marks the whole work so 
that a very favorable impression is left upon the reader. 

Many of the discussions treat topics which are of recent origin such as 
aerial navigation over the waters in question and recent problems raised by 
the late war. Torsten Gihl is alive to the latest developments and shows in 
his discussions a sound understanding of past practices. His work is the 
only major secondary source dealing with the perplexing problem of juris- 
diction over territorial waters from the Swedish angle. 

The volume looks to a codification of international law which is being at- 
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tempted at the present time on the subject of territorial waters. It states 
that that codification can only be successful if it takes sufficiently into ac- 
count the differing practices of the nations of the world. These different 
practices have long histories which give them all a standing which must be 


respected. 
T. KALIJARVI. 


La Compétence de V Organisation Internationale du Travail. I. Compétence 
de Fond. By E. Hiitonen. Paris: Rousseau & Cie, 1929. pp. xlviii, 
356. Fr. 50. 

We have here a competent and thorough study of the constitutional 
position of the International Labor Organization as set forth in the terms 
of Part XIII of the Treaty of Peace, discussions of administrative com- 
mittees and commissions, and decisions of the World Court. It is a study 
of the International Labor Organization as an international institution— 
its scope and authority—its competence as a treaty-made agency apart 
from its relations with its constituent members. The author, a Finnish 
Legation attaché at Paris, promises a second volume on the relationship 
of the Organization to its member states. While other more general studies 
of the International Labor Organization have taken up this question of the 
constitutional powers of the Organization, no such detailed and specialized 
study as this has yet appeared. 

The treatment follows a somewhat conventional line, covering such points 
as preliminary historical review, the sources, nature of relations with the 
League of Nations, competence as respects persons—industrial and agri- 
cultural wage earners, salaried employees, refugees, colonial and forced 
labor, migrants—degree of competence (extent to which the International 
Labor Organization can propose treaties and make studies) suitable and 
applicable to such persons, geographical and territorial competence, and 
potential competence (possible extensions of authority) of the I. L.O. The 
author concludes with satisfaction that the constitutional powers and 
principles set forth in Part XIII, the charter of the International Labor 
Organization, are ‘‘sufficiently vague and lacking in precision to permit of 
bringing within the scope and framework of the International Labor Or- 
ganization whatever the practical exigencies of each epoch demand.” 
The author, in other words, is a loose constructionist, even though the way 
of the flexible-minded is a hard one when it comes to the interpretation and 
enforcement of treaties. 

The volume lacks an index; this despite the fullness of the table of contents. 
The carefully classified topical treatment and separation of discussion of 
points rather than discussion by consecutive clauses and sections of the 
treaty, so characteristic of most commentaries, makes for clarity and 
precision, though at the expense of a certain amount of repetition of text 
and citation. The volume is a valuable contribution to the study of 
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what may be termed the developing constitutionalism of the world com- 


munity. 
LeIFUR MAGNUSSON. 


International Protection of Industrial Property. By S. P. Ladas. Cam- 
bridge: Harvard University Press, 1930. pp.xvi,972. Bibliography. In- 
dex. $7.50. 


This seems to be the first book published in America treating in any detail 
the various aspects of international protection of industrial property. It is 
particularly timely now since Congress has before it for ratification the Inter- 
national Convention for the Protection of Industrial Property as revised at 
the Hague in 1925 and also the Pan American Trade Mark Treaty revised at 
Washington in 1929 as well as the International Copyright Union revised 
at Rome in 1928. While the United States has belonged to the Union for the 
International Protection of Industrial Property for a great many years no 
careful study of the subject has been heretofore published. Copyrights are 
not treated, the author defining industrial property as “ patents of invention, 
working models, and industrial designs and models . . . trade marks, trade 
names, statements of place of origin and other distinctive signs connected 
with the commercial or industrial organization of a manufacturer or a mer- 
chant.” 

The author reminds us that the first International Convention for the Pro- 
tection of Industrial Property was negotiated in 1883. The first portion of 
the book, therefore, considers the industrial property laws of the countries of 
the world as they were prior to 1883. No effort is made to state in an as- 
sembled way the full law of each country but under each phase of the subject 
a comparative review of the laws of the various countries is given. The sec- 
ond and main portion of the book is devoted to a careful consideration of the 
purposes and effects of the International Convention and an indication of the 
way the various subjects treated by the Convention have been acted on or 
put into effect by the various countries of the world. There follows a state- 
ment of the respects in which the International Convention is not effective. 
The author here points out those things which have been left open at past 
conventions or which should be considered at future meetings considering 
revising the International Convention. The book ends with a very interest- 
ing discussion of the proposed protection to scientific property before it be- 
comes industrial by which it is proposed to compensate those working in pure 
science, and make practical applications of their advances pay tribute to 
those dealing with pure science. 

The book is clearly an endeavor in the field of comparative law. It is 
particularly rich in references and citations to foreign discussions and deci- 
sions. Very little American matter is cited possibly for the reason that little 
has been written on the subject in the United States although there have 
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been a considerable number of court and Patent Office decisions treating the 
matter which are not referred to in the book. 

It is unfortunate that the author has not endeavored to give us the Inter- 
national Convention in English. He cites it throughout in French although 
in referring to other international conventions he does not hesitate to employ 
the English translation. Unfortunately the author bases one of his principal 
arguments and conclusions on the holding of the United States District 
Court for Maryland in General Electric Company v. Robertson, 25 F. (2) 146 
to the substantial effect that a treaty over-rides the United States statutes 
and is automatically effective. The case, however, has been reversed and 
the law truly stated by the Circuit Court of Appeals for the Fourth Circuit in 
a decision reported in 1 U.S., Pat. Q. 145. 

In spite of this and other minor defects the author has produced a meritori- 
ous work which should give anyone a good view of his subject as forming the 
basis for further detailed study. 

Karu FENNING. 


Extraterritorial Cases. Vol. Il. Compiled by Charles Sumner Lobingier. 
Rochester: Lawyers Coédperative Publishing Co., 1928. pp. 826. Index 
and Table of Cases Reported. 

This volume contains the decisions of the United States Court for China 
from 1920 to 1924, and also decisions reviewing the same by the Court of 

Appeals, and decisions of the British Supreme Court for China. It is a con- 


tinuation of the record of the Court’s work contained in Volume I published 
in 1921, which covered the period from the beginning of the court in 1906 to 
1920, and which was reviewed in this JouRNAL! by the writer in an article 
entitled ‘‘American Extraterritorial Jurisdiction in China.’’ The present 
volume contains over 350 cases, with a syllabus to each case and notes by the 
compiler. 

In a leading case (U.S. v. Kearney on Demurrer) the Court held the trea- 
ties of 1844 and 1858 to be still in force and gave effect to a provision for- 
bidding the importation of arms into China, which treaty it held to be self- 
executing and its violation an offense against the United States. The Court 
further held that the Joint Resolution of Congress approved January 31, 
1922, prohibiting the export of arms to any country in which the United 
States exercises extraterritorial jurisdiction, after proclamation by the Presi- 
dent to that effect, had not superseded the treaties. In the case of United 
States v. James Slevin, this Resolution was interpreted as having no applica- 
tion to the transshipment within the extraterritorial jurisdiction of China of 
munitions of war, and that its prohibitory force terminated at the port of 
entry into China. 

An important decision (Doong Myi Association v. Grew) holds that with 
respect to land tenure in the international settlement of Shanghai, the lex rei 
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sitae, which is Chinese law, applies. This follows the ruling of the British 
courts. In the above case, however, the Court was unable to apply Chinese 
law as there was no existing Chinese law as to title by adverse possession of 
land. The British Court, also, had found that there was no Chinese law as 
to easements relating to real property to apply. The law of registration of 
land in the foreign settlements is, however, the law of the country maintain- 
ing the registry. 

In the case of the Chinese Maritime Customs v. American-Oriental Bank- 
ing Corporation, the Court entertained a proceeding by a branch of the Chi- 
nese Government which had recovered a judgment in the Mixed Court of the 
International Settlement, to garnish an account which the judgment debtor, 
a Chinese citizen, had in the American Corporation. 

The case of Jn re Hannings was a case originally brought before the Con- 
sular Court at Tientsin, in which the Consul-General (Fuller), acting judi- 
cially, had exceeded his jurisdiction and passed what was equivalent to an 
alternative sentence of imprisonment or banishment. The Court held that 
“banishment of American citizens is a penalty unknown to our law, and con- 
trary to the spirit of our institutions. Even from the United States only 
aliens may be deported.” 

The decisions, which cover the remainder of the term of Judge Lobingier, 
exhibit the same scholarly research, legal acumen and independence as those 
included in the first volume. They constitute an important contribution to 
the source material of both public and private international law. They also 
show the historical development of the jurisprudence of this country’s only 


remaining extraterritorial court. 
C. M. BisnHop. 


Le Réglement Judiciaire du Conflit de Alabama. By Egidio Reale. Lau- 
sanne: Librarie Payot & Cie., 1929. 141 pp. 

This study furnishes an exceptionally clear treatment based on necessary 
documents of the ever interesting Alabama dispute and arbitration. The 
book, a fine example of judicial criticism, emphasizes the political factors in 
the dispute. The demands of Seward that Great Britain should first admit 
that her recognition of Confederate belligerency had been unjustified (p. 52 
—bvelligérance partielle) and that indirect damage claims should be submitted 
were modified under Fish, the former demand being abandoned and the 
latter being omitted from the Treaty of Washington, 1871. 

The author traces also changes of British attitude pointing out the amaz- 
ing effects of the Franco-German War in showing dangerous possibilities to 
Great Britain should the British contention in the Alabama cases be used 
by future neutrals as a defence for allowing the building of warships on their 
soil. 

The author outlines well the contributions of the arbitration discussions 
to the creation of later law on neutral maritime obligation: the discrepancies 
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between municipal laws (Foreign Enlistment Acts, 1819, 1870) and interna- 
tional obligations, and the status of commissioned warships are carefully 
studied as part of the Geneva findings. 

The author praises the submission of the case, its continuation under 
enormous difficulty, the frank acceptance of the award by both powers. 
But from the juristic viewpoint he has no special praise for the settlement of 
a difference under principles agreed upon nine years later as retroactively ap- 
plicable to a dispute: and he does not discuss the rather doubtful distribu- 
tion of the lump award money under the two Acts of Congress. 

This study in English translation would be useful to jurists, to American 
history students and to general readers—a contribution toward an under- 
standing of a case so often misstated even in scholarly American histories. 

Bessiz C. RANDOLPH. 


Encyclopedia of the Social Sciences. Edited by Edwin R. A. Seligman and 
Alvin Johnson. Vol. I. New York: MacMillan Co., 1930. pp. 646. 
$7.50. 


This is a magnificent undertaking. The first of the fifteen volumes pro- 
jected promises that it will be done in a grand manner, and when the whole is 
complete, we shall have a light-house by which every student of the social 
sciences should steer. The organization of the task is comprehensive: ten 
“constituent societies’? sponsor the project—unfortunately the American 
Society of International Law is not of the number; twenty-one persons com- 
pose the board of directors; there are twenty-eight advisory editors, seven- 
teen of them being Americans, and eleven being ‘‘foreign’’; there is a legion 
of editorial consultants; and one hundred and sixty-three persons have con- 
tributed to the first volume. In short, it is a codperative effort to break 
down the compartments in which the social sciences have been developed, 
and fortunately participating in the effort are many of the scholars of this 
generation for whom a hearing is assured in the next. 

Inevitably, the contributions are uneven, but most of them contribute to 
the distinction of the volume. The two introductions, which fill half the 
volume, deal with the development of social thought and institutions and the 
social sciences as disciplines. The first includes a section on ‘‘ Nationalism,” 
by Carl Brinkmann, a section on “‘ The Trend to Internationalism,”’ by R. M. 
Mclver, and a section on “War and Re-orientation,” by the editorial staff. 
None of the’three is wholly satisfactory; international institutions are almost 
ignored, and the social sciences, judged by these standards, must still be very 
much restrained by national frontiers; the view-point is not merely that of 
the Western world, but in most instances that of a small part of the Western 
world; perhaps more could not have been expected, but the limitation might 
have been acknowledged. The second introduction deals with work in the 
social sciences in various parts of the Western world. The encyclopedia 
proper contains several titles of special interest to persons working in the 
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field of international law. Two articles deal with “advisory opinions,” one 
on “national” opinions by Felix Frankfurter, and one on “‘international”’ 
opinions by Quincy Wright. “International aggression’ is done by 8. O. 
Levinson, in a popular style. ‘‘ Agrarian movements” by various authors is 
most valuable. “International agreements” by C. Delisle Burns, is scanty. 
“ Agriculture” in various parts of the world is admirably done by several 
writers, with a useful note on the International Institute of Agriculture. 
The “‘ Alabama Claims” by James P. Baxter, “‘ Aliens” by Carl Brinkmann, 
“Alien Property” by Edwin M. Borchard, and “Allegiance” by Carl J. 
Friederich, are all worthy of note. 

The publication of this volume is a notable event in the history of Ameri- 
can scholarship; the Encyclopedia, when complete, will be a repository which 
cannot be neglected by those who would keep international law abreast with 
the thought which must be its foundation. 

Mantey O. Hupson. 


La Situation Juridique des Macédoniens en Yougoslavie. By Karl Strupp. 

Paris: Les Presses Universitaires de France. 1929. pp. vi, 140. 

La Question des Minorités entre V' Italie et la Yougoslavie. By Pierre Jaquin. 

Paris: Recueil Sirey, 1929. pp. 221. Fr. 30 

The recent discussions in the League of Nations, and an accumulating mass 
of literature, testify to the importance of the minorities question. Much of 
the literature is propaganda. Professor Strupp’s pamphlet is more in the 
nature of a legal brief, with evidence and citations, and numerous maps. M. 
Jaquin’s little book is a scientific study, well documented, and inclined 
against Italy. The former looks to the League of Nations, the latter leans 
upon philosophy, particularly the natural law theories of Le Fir. In the 
former, Jugo-Slavia is the oppressor, in the latter it is the victim. 

Professor Strupp attempts to build up, through history and geography, 
proof of a national sentiment among the Macedonians in Jugo-Slavia which 
deserves recognition, if not in the form of independence, certainly in the 
form of some assured rights. He argues that Jugo-Slavia has denied certain 
rights guaranteed by the Treaty of St. Germain, and thereby injured other 
signatories of that treaty to such an extent that they should call the attention 
of the League to the problem, as a matter arising under Article 11 of the 
Covenant. It is to be doubted whether there is yet a sufficient feeling of 
community responsibility to justify any hope for such action; but he leaves 
little doubt that the situation is one which may well disturb the peace of the 
world. 

Since the principle of self-determination can not be absolute, says M. Ja- 
quin, protection must be given to minorities through treaties. Such treaties 
are regarded by the limited states as in derogation of their sovereignty and 
by the limiting states as an excuse for intervention. They are consequently 
very difficult ; and one of the most difficult, partly because of the frontier and 


| 
] 


650 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


partly because of Fascism, is the Treaty of Rapallo. The dislike for such 
obligations is in general due also to their one-sidedness: thus Italy was not 
forced to accept any obligations, while Jugo-Slavia was. While Italy was 
liberal at first, the advent of Fascism brought in a policy of Italianization, in 
various forms. Since she has no obligations, and is a powerful state, there is 
little hope for the minority. The obligations of Jugo-Slavia have been ob- 
served, except that administrative subordinates have not been enthusiastic. 

What is needed, apparently, is a community rule, binding upon all. Such 
a rule would be no worse a limitation upon sovereignty than the existing 
rules for the protection of aliens. 

CLYDE EAGLETON. 


Survey of International Affairs, 1928. By Arnold Toynbee, assisted by V. M. 

Boulter. New York: Oxford University Press, 1929. pp. xi, 506. 

This volume of the Survey for 1928, issued by the Royal Institute of In- 
ternational Affairs, is a review of the history of contemporaneous interna- 
tional relations relating to certain matters and to certain parts of the world. 
The section on Disarmament and Security contains a review of the negotia- 
tions of the ‘‘ Kellogg Pact,’ the work of the Preparatory Commission for 
the Disarmament Conference, the Anglo-French compromise on the Limita- 
tion of Armaments, the work of the League Security Commission. The 
section on the Constitution and Membership of the League of Nations covers 
the composition of the Council, the personnel of the Secretariat and the 
budget of the League. Here is also given a history, extending over several 
years, of certain controversies regarding the functions of the Permanent 
Mandates Commission. 

The part on Southeastern Europe covers the recent foreign relations of 
Italy, Jugoslavia, Hungary, Turkey, Greece and Rumania. This includes 
the St. Gotthard incident, the optants question in Rumania, and the question 
between Greece and Jugoslavia as to port facilities at Salonica. 

The part on the Islamic World treats of the westernization movement in 
respect of the treatment of foreigners, the situation of minorities, the emanci- 
pation of women, dress, religion, literature and art. It also covers the rela- 
tions and policies of Great Britain, Italy and France as to certain sections of 
the Middle East and the relations of Turkey, Persia and Afghanistan with 
the U.S. 8. R. and with one another. In 1928 Islamic affairs included such 
important transactions as the abortive Anglo-Egyptian negotiations, the 
abolition of Capitulations in Persia, the collapse of the westernizing policy 
in Afghanistan and the substitution of the Latin for the Arabic alphabet in 
Turkey and the Turkish states of the U.S. 8. R. 

The section on China reviews the recent internal history, such as the cam- 
paign of 1928, the close of the civil war between Kuomintang and Aukuo- 
chiin, the beginning of Reconstruction, and the Marine Customs and Salt 
Gabelle under the Kuomintang Government. There is also a review of the 
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foreign relations of China, including the matter of Japanese forces in the 
Tsingtao-Tsinanfu Railway Zone in 1927 and 1928, the Tsinanfu incident 
of May, 1928, the settlement of the Nanking incident, the progress of treaty 
revision and the recognition of the Nanking Government, and the economic 
rivalry between the Chinese, Japanese and Russians in Manchuria. 

The appendix contains a chronology of events for the year 1928 and the 
texts of the treaties of May 20, 1927, between Great Britain and the Hijaz 
and of December 14, 1927, between Great Britain and Iraq. 

L. H. Woo.sey. 


Documents on International Affairs, 1928. Edited by John W. Wheeler- 
Bennett. Introduction by Major-General Sir Neill Malcolm. London: 
Oxford University Press, 1929. pp. xiii, 254. 


This volume of documents is intended to accompany and supplement the 
Survey of International Affairs, annually edited by Arnold J. Toynbee for the 
Royal Institute of International Affairs. Mr. Wheeler-Bennett is one of the 
few publicists who know their documents. The texts selected tell the story 
of a number of the important developments of the year 1928, such as the 
Briand-Kellogg pact, the attempted Anglo-French naval compromise, the 
beginning of the Rhineland evacuation negotiations, and the new approach 
to the settlement of the reparation problem. 

Mr. Wheeler-Bennett aims to select documents which show the position of 
the various states and parts of the world in respect of foreign policy. Some 
treaties of special significance are, however, printed and some international 
documents, such as the statutes adopted by the Sixth Congress of the Third 
Communist International and the Chinese Organic Law. Following the line 
of policy, he prints the Anglo-Egyptian draft treaty. But most of the book 
is made up of those barometers of foreign policy represented by the speeches 
of foreign ministers and premiers to their parliaments or on state occasions. 
Some may debate whether such pronouncements are authentic documents, 
but there can be no question about their ability to reflect foreign policy. No 
one has hitherto set forth with the same distinctness and accuracy how inter- 
national relations look to the states of the world at a given time. Mr. 
Wheeler-Bennett’s first venture in this field should be continued. 

Denys P. Myers. 


Nuovi Studi sull’ Intervento. By Prof. Arrigo Cavaglieri, (Roma, Soc 
Anonima Edit., 1928, 81 p.). The gifted professor of international law a 
Naples, has made a further contribution to his previous studies on inter- 
vention (1913) by the publication of this recent monograph. In this work, 
the author deals with the definition of and limitations upon intervention, 
intervention as an act of auto-limitation by the grant of power to the League 
of Nations to intervene under certain circumstances, intervention as an act 
of legitimate self-defense, particularly with reference to the Covenant of 
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the League and the Locarno Treaties, intervention as an act of necessity, 
particularly under Anzilotti’s theory, or as a reaction against abuse of rights 
and powers, under the theory of Politis, and collective intervention according 
to the Covenant of the League. In small compass, the book embraces a 
wealth of material, enlivened and enriched by the keen and critical observa- 


tions of a competent scholar. 
E. M. B. 


Das Recht der Vereinigten Staaten von Amerika. Erster Teil. By Dr. Carl 

G. Grossmann. Erbrecht und Nachlassbehandlung. 

This volume, the ninth in a series, is evidence of the increasing importance 
of municipal law in the international field incidental to the growing move- 
ment of private capital over national boundaries. It deals with succession 
and administration in Part I and with inheritance taxation in the several 
States, territories and dependencies of the United States in Part IT. 

The treatment is careful, comprehensive and complete. The work is re- 
plete with citations to statutes, cases, digests, and the recognized American 
authorities in these diverse branches of American municipal law. It should 
interest particularly the student of comparative law and the international 
practitioner with problems in the field of succession and taxation. Section 
Eight treats the subject matter from the viewpoint of private international 
law. Section Ten discusses the rights of foreign consuls to intervene under 
treaty provisions in the administration of the estates of their nationals. 

The last half of the volume, dealing with inheritance taxation, consists of 
two sections. The first isa comparative treatment of German and American 
inheritance tax laws. The second contains a detailed consideration of the 
inheritance tax legislation of the several states, territories, and insular pos- 
sessions of the United States. 

The book is carefully indexed and contains a useful bibliography on Fed- 
eral and State inheritance taxes. Dr. von Lewinski states in the Foreword 
that the study has been in course of preparation for many years and it clearly 
evidences a mature and painstaking legal scholarship based on an intimate 


knowledge of our divergent State laws in this field. 
Howarp 8. LeRoy. 


The United States of Europe. By Paul Hutchinson. New York: Willett, 

Clark and Colby, 1929. pp. xiv, 225. $2.00. 

Here is a book by a journalist that answers many a question aroused by the 
newspapers of the day. It takes a trained observer with ability to write 
clearly to turn four months of travel around Europe into anything like a 
profitable book; but this is what Mr. Hutchinson has done. In his clear-cut 
way, this newspaper man meets Mr. Kipling’s standard of a reporter’s duty 
to answer the “‘six trusty serving men”—What? Where? When? Why? 
How? Who?—in those matters associated just now with Count Couden- 
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hove-Kalergi of Vienna and Aristide Briand of France. The ‘‘text’’ of the 
book is Monsieur Briand’s speech delivered before the tenth Assembly of the 
League of Nations last September. The author aims to describe the situa- 
tion out of which Monsieur Briand’s speech arose and the factors which have 
made such a situation inevitable. Tariffs, cartels, rationalizations, Ameri- 
can influence, England and Russia, are given a clarified place in the picture. 
There is a chapter devoted to the obstacles to be surmounted before a United 
States of Europe can be set up. The author attempts little by way of 
prophecy; but he is impressed by the importance of the movement. We are 
not told how far anxiety to maintain the boundaries established by the 
Treaty of Versailles influences this propaganda. The international control 
of raw materials is touched very lightly. From his studies the author has 
definitely concluded, however, that if the peoples of Europe were to realize 
all that is at stake, economically and politically, a United States of Europe 
would be inevitable. 
ARTHUR DEERIN CALL. 


Nationality, Its Nature and Problems. By Bernard Joseph. New Haven: 
Yale University Press, 1929. pp. 380. Bibliography. Index. $3.00 


In his preface the author declares: ‘‘I have long held that the only satis- 
factory and enduring basis of society is the complete recognition of the 
principle of nationality.”’ Starting with this bias and subjective attitude 
an evidently sincere effort is made ‘“‘by analysis of the attributes of nation- 
ality and by considering their réle in the development of many outstanding 
nationalities, to weigh the relative importance of each.”’ We are assured 
in the foreword by Dr. G. P. Gooch that Dr. Joseph ‘‘has read everything 
worth reading on his chosen theme, and has pondered deeply on what he has 
found,” and he shows an unusual power of epigrammatic generalization, as 
when he declares, ‘‘ Nationality is the necessary link between man and 
humanity,” but he gives no adequate evidence in support of what often 
seem half-baked conclusions. 

Perhaps the fairest estimate of the scientific value of the work may be 
derived from the following quotation: ‘‘There is no mistaking a European 
who has spent all his life in India for the sallowness and darkened skin with 
which it leaves him. A more remarkable physiognomical change still may 
be detected in Europeans who have spent all their lives in China. They 
frequently take on an appearance strangely resembling the Mongolian” 
(p. 99). 

To those who have some knowledge of the subject this little book may 
prove suggestive, and for those who seek to frame their prejudices in words 
it will prove useful. It cannot, however, be considered as an authoritative 
treatment of this important question. 

C. STOWELL. 
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National Governments and International Relations. By Frank Abbott 
Magruder. Boston: Allyn and Bacon, 1929. pp. xiv, 595, Appx. 18. 
This very interesting volume is packed full of information on domestic and 
international matters. Its inspiration was a desire to spread knowledge of 
international problems to a wider circle and the belief that such knowledge 
would discourage war. The book is planned primarily as a text available 
for senior high school students, teachers’ training schools and introductory 
college courses. The non-technical language and the nature of the subjects 
treated make it an attractive book for the general reader. About one-fifth of 
the book is devoted to the United States and about one-half to the other 
countries. The final chapters deal with international law, immigration, 
causes of wars, effects of wars, reparations and debts, methods of preventing 
wars, the League of Nations and the World Court. 

Under each country is given a sketch of the geographical and historical 
background, a description of the population and social conditions, the form 
and operation of the government and then the particular problems of the 
country which have an international bearing. The post-war tendencies and 
movements in each country are described, so that the reader is put abreast of 
current history and in a position to understand events of national and inter- 
national importance. The book is intensely interesting to the reader in the 


field of foreign affairs. 
L. H. Wootsey. 


International Congress of Penal Law at Bucharest. By Prof. N. Dolapchev. 
“Yuridicheski Arhiv.”” Vol. 3, pp. 342-348, Sofia, January 1930. A brief 
report on the works of the Congress held at Bucharest, October 6-12, 1929. 


Problems of Peace and War. Transactions of the Grotius Society, Vol. 
14, 1928, pp. xxxiii, 174. This volume contains eight papers read before 
the Society in the year 1928, as follows: ‘“‘The Real Monroe Doctrine,” by 
Arthur Barratt, K.C.; ‘‘Arbitral Awards in France and Belgium,” by R. J. 
B. Anderson; ‘Territorial Waters and International Legislation,” by Wm. 
Edward Masterson; “An International Criminal Court,” by Judge M. A. 
Caloyanni; ‘‘The Paris Pact otherwise called the Kellogg Pact,” by C. J. 
Colombos; “ Extradition: A Draft Convention,” by F. T. Grey; “Freedom 
of the Seas,’”’ by the Hon. J. M. Kenworthy and G. 8. Bowles and “The 
Constitutional History of Egypt for the last Forty Years,” by Sir Maurice 
S. Amos. 


Report of the Japanese Maritime Law Association. Edited by Dr. N. 
Matsunami. No. 13 (1928), No. 14 (1929). No. 13 (1928) is in Japanese 
except for a few pages on harbor regulations, and a reprint of the essay 
published in 1901 upon the National Flag of Japan. About one-half of 
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No. 14 (1929) amounting to more than 350 pages is devoted to the Constitu- 
tion of Japan including Appendices containing also foreign constitutions. 


Monroe Doctrine and its réle in international law. By Prof. O. Jilin. 
“Gospodarstvo ta Pravo.” Vol. 2, pp. 157-176, Odessa, 1929. An analyt- 
ical presentation of the Monroe Doctrine as an instrument that would 
justify the imperialistic policy of the United States up to the present day. 


Essays on Economic International Law. ‘‘ Works of the Law Faculty of 
Harkov Institute of Political Economy.”’ Edited by Prof. W. M. Koretzky, 
No. 4, Vol. 1, Harkov, 1928. The suggestion is made that the overburden 
of conflicting cases within the field of public and private international law 
caused by the continuous growth of the economic intercourse among the 
states, may be relieved by introducing a system of economic international 
law that would present a ‘“‘system of rules regulating the economic life of 
the world.” 


Political Handbook of the World. By Walter H. Mallory. New Haven: 
Yale University Press, 1930. $2.50. pp. 198. This is the last annual 
handbook of Council on Foreign Relations, New York City, giving the par- 
liaments, parties and press as of January 1, 1930, for all of the countries of 
the world. It covers the elections held during the past year in Great Britain, 
Australia and Mexico and twelve other countries. In twenty countries, in- 
cluding Great Britain, France, Australia and the United States, there have 
been significant changes in the control of affairs, with new policies and pos- 
sibly new methods. Also the political affiliations and ownership of many 
newspapers have changed in this period. This volume gives in compact and 
readable form the essential information on the governments, the political 
parties with their programs and leaders, and the newspapers with their 
political complexions and the names of their editors. 


Questions of the aerial law. Vol. 2. Moscow-Leningrad, 1930. A collec- 
tion of works of the Section of Aerial Law of the Union of ‘‘Ossoaviachim 
SSSR and Ossoaviachim RSFSR.” Several articles by various Soviet 
authorities on international law dealing with international aerial public, 
private and interstate laws. Information and bibliography on the subject 
are included. 


I Mandati della Societd delle Nazioni, by Giorgio Balladore Pallieri 
(Tornio, Bocca, 1928, 86 p.), a study of the mandate system, is concerned 
with the insoluble problem of the legal relations existing between the man- 
datory, the region under mandate, and the League of Nations in the A, B, 
and C mandates, and discusses the conundrum as to where sovereignty re- 
poses. It is mainly a study in political theory and, in this sense, is an addi- 
tion to an already voluminous literature on the subject. 
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Sarajvo Murder. By N. P. Poletika. pp. 443. Leningrad, 1930. An 
attempt to prove that the Central Powers were the victims of political con- 
spiracy commenced and engineered by the Allies long before the outbreak 
of the World War. 


Corso di diritto internazionale, by Prof. Santi Romano (Milano, Casa 
Edit. Dott. A. Milani, 1926, 252 p.) presents a brief résumé of the principal 
topics of international law, without footnotes. His section on the relation 
between international law and municipal law, as indeed many other parts of 
the book, indicates a capacity for independent thought. It may lead to mis- 
conceptions, however, to consider aliens as “temporary subjects.” As an 
elementary manual, it appears to be informed by a desire not to follow too 
closely traditional views. 


The political organization and international position of Tannu-Tuva in the 
past and in the present. By Serge Shostakovich. p. 48. Irkustsk, 1929. 
On the basis of a brief study of the economics of Tannu-Tuva, of the history 
of its foreign relations, and of its present constitution a conclusion has been 
reached that this ‘‘soviet peoples republic of Tannu-Tuva”’ is partly like a 
“Client State” of the Soviet Union, and partly an equal partner in the inter- 
national life of independent states. 


The International Relations of Manchuria. ByC.Walter Young. Chicago: 
University of Chicago Press, 1929. pp. xxx, 307. This volume was pre- 
pared for the Institute of Pacific Relations in Kyoto, Japan, 1929. The 
preface by Professor W. W. Willoughby, John Hopkins University, states 
“In this volume the complicated facts with regard to a region which served 
as the battle-field in the Russo-Japanese war (1904-1905) and which, since 
then, has furnished the most crucial of the international issues in the Far 
East, are stated in detail in an objective and accurate manner.” 

This volume is a historical treatment of the period 1895 to 1929, covering 
chiefly the relations of China, Russia and Japan to the development and 
political status of Manchuria. The position of other powers, such as Great 
Britain, France and the United States is also elucidated. The volume con- 
tains a careful detailed digest and analysis of the treaties, agreements and 
negotiations of these countries in their bearing upon the Manchurian 
problem. There are also appendices, pages 251 to 300, of pertinent treaties 
and documents. 


REVIEW OF CURRENT PERIODICALS 


By CuHarues G. FENWICK 
Bryn Mawr College 


AMERICAN Bar ASSOCIATION JOURNAL, February, 1930 

Legal Disabilities of Aliens in the United States, by Max J. Kohler (pp. 
113-117), comments upon the generous treatment of aliens in the United 
States and, after disposing of the collateral questions of exclusion and ex- 
pulsion which have given rise to ‘‘serious difficulties,’ proceeds to set forth 
the position of aliens in respect to the ownership and control of real estate, 
the right to employment in public works, the right to enjoy public property 
equally with citizens, and the right to engage in occupations in which promis- 
sory oaths or official licences are exacted. Despite isolated exceptions 
resident aliens are for most purposes on a footing with citizens in respect to 
civil rights. 

Ibid., March, 1930. The World Court as a Going Concern, by Charles 
Evans Hughes (pp. 151-157), reproduces an address before the Bar Associa- 
tion of New York in which the speaker, after explaining and defending the 
method of electing the judges, drew from his own experience an account of 
the procedure followed by the court and gave the general impressions he had 
gained from his connection with it. As to the necessity of a more extended 
body of law before the court can function properly, he said, neither the desir- 
ability nor the difficulty of codifying international law furnishes any reason 
for delay in establishing or supporting a permanent court. Besides, a great 
part of the work of the World Court consists in the interpretation of existing 
treaties. ‘‘The judicial settlement of international disputes cannot be ade- 
quately secured by mere sporadic, occasional efforts. There should be con- 
tinuity, permanency, the opportunity for the growth of confidence and for 
the firm establishment of the tradition both of competency and judicial 
independence.” In this development the United States must have the 
utmost concern. 

Ibid., April, 1930. Progress in Settlement of International Disputes by 
Judicial Methods, by Fred K. Nielsen (pp. 229-234), emphasizes the complex 
problems that are presented to arbitral tribunals and surveys some of the 
leading cases to which the United States has been a party. We often boast 
of the leadership of our country in arbitration, but we have nothing to boast 
of in the accomplishments of the last 15 or 20 years. Indeed there has been 
retrogression rather than progress. The recent arbitration treaty which 
provides that the agreement shall not be invoked in respect of any dispute 
the subject matter of which “‘is within the domestic jurisdiction of either of 
the high contracting parties” involves an unfortunate uncertainty. On the 
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other hand, the actual practice of arbitration is the best contribution to the 
clarification, expansion and development of international law; and the es- 
tablishment of permanent tribunals would mean that the judges or commis- 
sioners would become experts in the law they apply. 


AMERICAN POLITICAL ScIENCE Review, November, 1929 


The Personnel of International Administration, by Norman L. Hill (pp. 
972-988), analyzes the several types of officials and employees engaged in 
the administration of international services and compares the organization 
of these services and the personnel problems to which they give rise with the 
civil service of individual countries. It isin the League of Nations, including 
the International Labor Office, that the greatest amount of order and system 
will be found. Here the personnel is on an international basis in respect to 
appointment, tenure, supervision, and responsibility. 

Ibid., May, 1930. The Kyoto Conference of the Institute of Pacific Rela- 
tions, by Quincy Wright (pp. 451-457), surveys the personalities and prob- 
lems of the third conference of the Institute and points out that the Institute 
has ceased to be an experiment and has become an institution. Its effort 
has been to serve as an accurate source of information and an expression of 
opinion on public questions held by influential groups in the Pacific region. 
To accomplish this purpose it must include technical experts in its personnel, 
so as to combine scientific investigations with practical programs of political 
action. 

Ibid., Supplement, February, 1930. Research in International Relations, 
by Pitman B. Potter (pp. 52-69), forms one of a series of appendices to the 
Report of the Committee on Policy of the American Political Science Asso- 
ciation. Attention is concentrated upon the various organizations sponsor- 
ing research, and the field covered by the report is limited to the United States 
although emphasis is laid upon the need of a survey world-wide in scope. 
In concluding his report the writer points out that while certain aspects of 
international relations have been well-cultivated the study of international 
organization lags behind. ‘‘The problems of international government, of 
the establishment and maintenance of international peace and order, the 
development of international legislation, administration, and adjudication 
are left largely for study to the propagandists and the peace societies.” 
Assuming a scientific interest in these problems there is need of funds for 
more graduate fellowships and freedom for research activities for mature 
scholars. 

Boston University Law Review, November, 1929 

The Legal Effect of the Kellogg-Briand Treaty, by E. A. Harriman (pp. 239- 
252), seeks to analyze the treaty strictly as a legal document, not as suggest- 
ing that it may not have an emotional value beyond the exact interpretation 
of its terms, but having in view the need of a clear understanding of the 
actual obligations assumed by it. It is clear that the parties agree not to 
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wage aggressive war, and that they are limited to the use of “‘ pacific’? means 
in the settlement of disputes. But “‘pacific’’ does not mean ‘‘amicable,’’ and 
under that term it is still possible to resort to pacific blockade and other for- 
cible measures, falling short of war, by which stronger nations impose their 
will upon weaker ones. It is an open question whether the doctrine of 
integration applies to the interpretation of the understandings and reserva- 
tions attached to the treaty. While the legal effect of the treaty may be the 
least important thing about it from the point of view of international rela- 
tions, it is important at least to know what are the obligations that appear 
to have been assumed. 


CotumBia Law Review, March, 1930 


The Legal Status of Foreign Consuls in Latin America, by Julius I. Puente 
(pp. 281-307), limits the discussion of a broad subject to those phases which 
have received the repeated or extended consideration of the legislative and 
judicial departments of the several countries. Three subdivisions of the 
topic discuss the nature and prerogatives of the status of consuls, their pow- 
ers in respect to jurisdiction over disputes, extradition and the administration 
of estates, and their amenability to local jurisdiction. The Consular Con- 
vention of February 20, 1928, signed at the Sixth Pan American Conference, 
adds nothing to the law and is silent on matters where there was diversity of 
opinion and practice. 


Law Review, February, 1930 


An International Congress of Comparative Law in 1931, by Edouard Lam- 
bert and John H. Wigmore (pp. 656-665), is a translation by Professor 
Wigmore of a report by Professor Lambert, Director of the Institute of 
Comparative Law at the University of Lyon, made to the Academy of 
Comparative Law at its meeting at the Hague in 1929. The report outlines 
the reasons for the calling of an International Congress of Comparative Law 
and emphasizes the growth of new rules operating outside the sanction of 
governmental authorities and representing the “‘socialization” of the law of 
labor, industry and commerce and its ‘‘internationalization” or extension 
beyond the frontiers of particular states. The essential task of such a Con- 
gress will be to prepare and set in motion the collective labors of the leading 
jurists of the various countries, and its program must include not only the 
science of law in its legislative and procedural aspects but the detailed exam- 
ination of the particular branches of public and private law, among which 
are included international law, the conflict of laws, and the administrative 
regulations of international commissions. So important a task deserves the 
hearty codperation of the American legal profession. 


Micuican Law Review, November, 1929 


The Sanitary District of Chicago in the Supreme Court of the United States, 
by Gardner S. Williams (pp. 1-25), surveys one of the most interesting con- 
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troversies of recent years, involving individual states of the Union in their 
constitutional relations and the United States as a whole in its relations to 
Great Britain. The second of the three decisions grew out of an action for 
injunction brought by the United States to restrain the Sanitary District 
from diverting from Lake Michigan more than the fixed number of cubic feet 
authorized by permit of the Secretary of War; and the court referred to the 
obligations of the United States to Great Britain under the treaty of 1909. 
In the third case a Canadian observer occupied a seat with the several com- 
plainant states bordering the Great Lakes, but he took no part in the conduct 
of the trial. 

Ibid., March, 1930. Exclusive Federal Jurisdiction over Suits against 
Foreign Consuls and Vice-Consuls, by R. G. 8. (pp. 591-599), criticizes a 
recent decision of the Supreme Court of the United States holding that juris- 
diction over a divorce suit brought against a foreign vice-consul belongs to 
the state courts. The Popovici case presents a conflict between two princi- 
ples, the one that the federal courts have exclusive jurisdiction over all suits 
against consuls and vice-consuls, the other that the federal courts have no 
jurisdiction over domestic relations, particularly over suits for divorce and 
alimony. In resolving the conflict by choosing the second principle as the 
more weighty the Supreme Court weakens the position of the federal govern- 
ment and defeats the purpose of the act of 1789, the primary object of which 
was to prevent the harassing of foreign ministers and consuls in the state 
courts and to keep the United States from becoming involved in controver- 
sies with foreign powers without its consent and for acts not its own. 

Ibid., April, 1930. Principles of International Extradition in Latin Amer- 
ica, by Julius I. Puente (pp. 665-722), surveys at length the basis upon which 
extradition in all of its important phases is carried out among the Latin 
American states. The legislation and judicial decisions of the individual 
states as well as bilateral and multilateral treaties are set forth in detail. A 
strong case is made out in favor of the obligation of states at the present day 
to extradite fugitive criminals even in the absence of treaty agreements. 
Criticism is directed principally against the policy which leads most, if not 
all, of the countries of Latin America to refuse the demand of a foreign gov- 
ernment for the extradition of one of their own nationals under any pretext 
or for any crime whatever; and emphasis is laid upon the perplexing problems 
raised by the exemption from extradition of persons charged with political 
crimes. 


Minnesota Law Review, February, 1930 


The Responsibility of the State for the Acts and Obligations of Local De Facto 
Governments and Revolutionists, by N. D. Houghton (pp. 251-269), defines a 
local de facto government as one which is in actual control of affairs in a sec- 
tion or part of a state only, and proceeds to distinguish between the responsi- 
bility of the state for its act in the case where it ultimately becomes the de jure 
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government and in the case where it falls without becoming de jure. If the 
revolution succeeds, then the acts of the de facto government, or of the revo- 
lutionists, are held to be binding from the beginning on the state. If the 
de facto government fails then the subsequent de jure government may dis- 
regard many of its acts, particularly debts contracted by it with foreign sub- 
jects or the disposal by it of any part of the public domain. At times, how- 
ever, governments have accepted, under some degree of pressure, responsi- 
bility for the acts of unsuccessful revolutionists, as in 1923 when one of the 
elements which led to the recognition of the Obregon government in Mexico 
by the United States was an admission of responsibility in principle for the 
acts of revolutionists in Mexico from 1910 to 1920. 


New York University LAw QuARTERLY Review, December, 1929 


The Traditional Element in Grotius’ Conception of International Law, by 
Elemér Balogh (pp. 261-292), shows how the author of De Jure Belli ac Pacis 
drew upon the philosophers and the historians, the jurisconsults, the poets and 
the orators, manifesting a predilection for classic antiquity and the Bible and 
seeing the salvation of society in Christian morals purified by the tradition 
of the Middle Ages. Yet Grotius was not only a Traditionalist, but also a 
‘“‘Comparatist,”’ in that he refused to accept Roman law as the only authori- 
tative source of positive right and gave much attention to the ancient 
Hellenic and Hebrew codes and to the later codes of the Germanic nations. 
In respect to the influence of moral or Christian, as distinct from strictly 
legal, principles Grotius showed a deep interest in the writings of the School- 
men and the Canonists, but he never formally gave his adhesion either to the 
Catholic Church or to any of the Protestant confessions. He was an eclectic 
who brought forth from the experience of past generations the elements of a 
new science of the law of nations. 

Ibid., March, 1930. Contracts Contrary to International Comity, by 
George J. Webber (pp. 674-682), comments upon three recent English cases 
in which a majority of the court gave a new scope to the old common law rule 
that contracts are void when contrary to public policy, refusing to enforce the 
terms of an agreement entered into in England between English subjects the 
object of which was to import whisky into the United States in violation of 
the law of the latter country. ‘The ground upon which I rest my judgment 
that such partnership is illegal,” said one of the majority justices, “‘is that 
its recognition by our courts would furnish a just cause for complaint by the 
United States Government against our Government (of which the parties 
are subjects), and would be contrary to our obligation of international 
comity as now understood and recognized, and therefore would offend 
against our notions of public morality.” Dicey’s view was adopted, that a 
contract is invalid if it is unlawful by the law of the country where it is to 
be performed; and the court clearly recognizes that international comity is 
a developing principle and that it has not only political but legal weight. 
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POLITICAL SCIENCE QUARTERLY, June, 1930 


The Recrudescence of the Monroe Doctrine, by James W. Garner (pp. 231- 
258), examines with critical scholarship the ‘‘ vigorous reassertion’”’ of the 
Monroe Doctrine by the American government since the World War and the 
successive demands “‘that the rest of the world should give formal and posi- 
tive recognition of its validity in the international peace pacts and treaties of 
arbitration to which the United States was a party.”’ At the same time there 
has been a disposition to make the doctrine justify a ‘‘moral mandate” on 
the part of the United States to maintain peace and order in the Caribbean 
Sea and Central America; and further, by way of a negative corollary, to 
find a justification for a policy of non-codperation with other nations in 
measures directed towards the advancement of the general peace. ‘‘It is 
hard for an impartial student to avoid the conviction that we are overwork- 
ing what, reasonably interpreted, is a perfectly sound and defensible princi- 
ple of our foreign policy, attributing to it a rdle out of all proportion to its 
actual importance and exalting it to a point which is tending to give it the 
character of a national obsession, if not a cult.” 


SOUTHERN CALIFORNIA Law Review, December, 1929; 
February, April, 1930 


Sovereign Rights and Relations in the Control and Use of American Waters, 
by Ernest C. Carman (Part I, pp. 84-100; Part II, pp. 152-172; Part II, 
pp. 266-319), deals with a mixed question of both international and constitu- 
tional law. The United States, as original claimant or successor to the 
European states which first extended their sovereignty over American 
waters, acts for the several states in matters involving foreign relations, but 
leaves to the states control over their own interrelations subject to the general 
provisions of the federal constitution. The principles established by interna- 
tional custom for the navigation of common waterways have now been 
broadened to cover other uses of such waters, principally the utilization of 
the flow of rivers for purposes of irrigation and electric power. Little if any 
inconsistency appears between the principles of international law and inter- 
state law, and at present the power of the states, with the consent of Con- 
gress, to make compacts fixing their sovereign rights is almost unlimited. 
However, a constitutional amendment extending the jurisdiction of the 
Supreme Court to arbitral decision and declaratory relief in controversies be- 
tween states, and subordinating navigation to the naturally higher uses of 
water for domestic purposes, sanitation and production of the necessaries of 
life, would be in keeping with the needs of the times and the trend of conven- 
tional practice among the most forward-looking nations of the world. 


UniTep States Law Review, May, 1930 


Responsibility for Acts and Obligations of De Facto Governments, by N. D. 
Houghton (pp. 242-256), recalls the principle of the continuity of the state, 
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by which its international rights and duties remain continuous and unbroken 
throughout internal political and governmental changes, and attempts to 
determine under what conditions responsibility can be imposed upon a state 
for the acts of a de facto government. A general de facto government, whose 
authority extends over the entire area of the state, has practically the same 
power to perform legal acts and to enter into international engagements as 
has a de jure government, so that a succeeding government must accept in- 
ternational responsibility, at least when the claimants’ government has 
recognized the de facto government, both for injuries to the persons and 
property of foreign subjects and for contractual obligations entered into 
with such persons, except that contracts in aid of rebellion are conceded to be 
invalid. 
Vireinia Law Review, April, 1930 


The Essential Nature of International Disputes, by J. L. Brierly (pp. 537- 
545), distinguishes between the causes of a war in the deeper sense and the 
immediate occasions of the war. The problem of preserving peace is really 
two problems, that of removing the underlying causes of war and that of 
safeguarding the peace under all circumstances even though some of the 
causes of war remain to make trouble. There is a mistaken tendency to 
simplify the problem of preventing war by presenting it to our minds in 
legalistic terms and regarding it merely as a problem of settling international 
disputes. But the issues which divide nations cannot in many cases be 
defined in terms of a ‘‘dispute.”” The war of 1914, as Professor Halévy says, 
arose out of certain “‘collective forces, collective feelings and movements of 
public opinion, which, in the early years of the twentieth century, made for 
strife.’ The true counterpart to the “disputes”? between states in this 
larger sense is not the relatively simple disputes of individuals but those 
great dividing questions within the state, like slavery or prohibition, which 
cannot be settled by reference to an international tribunal, but must be dis- 
posed of frequently by temporizing methods, awaiting a more moderate 
attitude of public opinion. Thus the technique of international peace should 
consist in meeting the immediate threat of war by such measures of common 
council as are contemplated by Article 11 of the Covenant of the League of 
Nations and on the other hand, and this is where the lawyer can be of greater 
service, in working out some organization to do the work in the international 
field of that machinery of government which normally enables the society of 
a particular nation to resolve its great dividing questions without resort to 
violence. 


WASHINGTON Law Review, October, 1929 


The British Commonwealth, the United States and World Peace, by Denis 
Murphy (pp. 182-194), is an appeal by the Judge of the Supreme Court of 
British Columbia for codperation against the recurrence of naval rivalry and 
the danger of a conflict over the rights of neutral trade in time of war de- 
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scribed by the popular phrase, ‘‘the freedom of the seas.’”’ During the past 
ten years the status of war has profoundly changed. Neutrality can no 
longer be regarded as the best means of localizing a contest. The best 
practical suggestion at the moment is that the Kellogg Treaty be supple- 
mented by an agreement to establish a joint conference for consideration to 
prevent a threatened breach of the treaty or to repress such a breach if it 
should occur. If, quoting John W. Davis, the navies of Great Britain and 
the United States would act together or at least, as a result of diplomatic 
consultation, if neither would be used to protect the trade inbound or out- 
bound of a state found to have broken the covenant, then the problem of the 
freedom of the seas would be solved. 


Yate Law JouRNAL, November, 1929 


Measure of Damages in International Law, by Clyde Eagleton (pp. 52--75), 
deals with the difficult and as yet unsettled question of the basis upon which 
a state is to be held responsible for injuries inflicted by one of its citizens upon 
an alien under circumstances indicating the negligence of the state in pre- 
venting the offense or in punishing the offender. Upon what principle of 
law is a state to be held to pay damages measured by the consequences of the 
unlawful act of its citizen when the actual delinquency of the state is its 
failure to punish the offender? Where the loss to the alien has been increased 
by the denial of justice by the state supplementary damages are in order. 
It is still uncertain, however, how far ‘‘indirect damages”’ are in order, and 
the vagueness of that term makes it desirable that it be dropped from the 
terminology of international law in favor of the rule that compensation 
should be made for all damages caused by the illegal act and traceable di- 
rectly to it. 


' 


CONTENTS 


PAGE 

LeGAL CHARACTER OF THE BANK FOR INTERNATIONAL SETTLEMENTS. Sir John 
THe Haaue CopiFicaTION CONFERENCE. Hunter Miller... 674 
TAKING OVER AND RETURN oF Dutcu VESSELS, 1918-1919. George Grafton Wilson.. 694 

ELECTION OF MEMBERS OF PERMANENT Court OF INTERNATIONAL JusTICE. Manley 
Basic or Law ConceRNING NaTIONALITY. J. Peritch .......... 728 


EpiIroRIAL CoMMENT: 
American background to Briand’s vision of a United Europe. James Brown Scott 738 


Marriage between persons of differing nationalities. Charles Cheney Hyde.... 742 
Warsaw convention on international transportation by air. Arthur K.Kuhn.... 746 
International legislation on treatment of foreigners. Pitman B. Potter......... 749 
International protection of whales. Philip C. Jessup... .. 751 
Registration of treaties. Manley O. Hudson... 752 
Inter-American Commission of Women. James Brown Scott... 757 
Intellectual Coéperation. James Brown Scott... 762 
Current NOTEs: 
Belligerent rights of a violator of the Kellogg Pact. Thorvald Boye........... 766 
International lighthouse at Cape Spartel. Graham H. Stuart................. 770 
The Heinrich Augustin case. Cyril eee 776 
CHRONICLE OF INTERNATIONAL Events. Alice 785 
Jupic1aL Decisions INVOLVING QUESTIONS OF INTERNATIONAL Law: 
U. 8. Supreme Court: Todok and Engen v. Union State Bank................ 795 


Book REvIEws: 
Beauvoir, Le Contréle Financier sur la République d’ Haiti, 823; Beman, Interven- 
tion in Latin America, 824; Blakeslee, The Pacific Area, 825; Civil Code of China, 
826; Conwell-Evans, The League Council in Action, 828; Dewey, The Dominions 
and Diplomacy, 829; Gerig, The Open Door and the Mandates System, 830; 
Godshall, T'singtau under Three Flags, 831; Hajnal, Le Droit du Danube Inter- 
national, 832; Hudson, Cases on International Law, 833; Keith, Sovereignty of 
the British Dominions, 835; Roucek, Working of the Minorities System, 835; 
Rynne, Die Vélkerrechtliche Stellung Irlands, 837; Wright, Mandates under the 
League of Nations, 839; Wriston, Executive Agents in American Foreign Relations, 
840. 
Briefer notices: Allen, 841; Archivo Histérico Diplomdtico Mexicano, Nos. 31 and 32, 
842; Dykes, 842; Le Gall, 843; Gibbons, 843; Hull, 844; Van Maanen-Helmer, 
844; Margalith, 844; Michon, 845; Nussbaum, 846; Projet de Code des Obliga- 
tions et des Contrats, 846; Sack, 847; Strupp, 847; Neuner, 848; Freund, 848; 
Simons, 849; Smuts, 849. 
SuprLeMEnt SEcTION or OrFiciaL Documents (Separately paged and indexed.) 


BOARD OF EDITORS OF THE AMERICAN JOURNAL OF 
INTERNATIONAL LAW 


CHANDLER P. ANDERSON, New York, N. Y. 
Epwin M. Borcuarp, Yale Law School. 
Puitip MARSHALL Brown, Princeton University. 
Epwin D. Dickinson, University of Michigan Law School. 
CHARLES G. Fenwick, Bryn Mawr College. 
JAMES W. GARNER, University of Illinois. 
Man tey O. Hupson, Harvard Law School. 
CHARLES CHENEY Hype, Columbia University. 
Puiuip C. Jessup, Columbia University. 
ArtHuR K. Kuun, New York, N. Y. 
PitMAN B. Potter, University of Wisconsin. 
Jesse 8. Reeves, University of Michigan. 
Evuery C. StTowELL, American University. 
Lester H. Wootsey, Washington, D. C. 
Quincy WriGut, University of Chicago. 
Honorary Editor-in-Chief 
JAMES Brown Scott, Washington, D. C. 
Editor-in-Chief 
GEORGE GRAFTON WILSON, Harvard University. 
Managing Editor 
Grorce A. Fincu, 700 Jackson Place, Washington, D. C. 

THE AMERICAN JOURNAL OF INTERNATIONAL Law is supplied to all members of the Amer- 
ican Society of International Law without extra charge, as the membership fee of five dollars 
per annum includes the right to all issues of the JouRNAL published during the year for which 
the dues are paid. (Members residing in foreign countries outside the domestic postal zone 
pay one dollar extra per annum for foreign postage; Canada fifty cents extra.) 

The annual subscription to non-members of the Society is five dollars per annum (plus 
the above mentioned sums for foreign postage) and should be placed with the American 
Society of International Law, 700 Jackson Place, Washington, D. C. 

Single copies of the JouRNAL will be supplied by the Society at $1.50 per copy. 

Applications for membership in the Society, correspondence with reference to the Jour- 
NAL, and books for review should be sent to George A. Finca, Secretary and Managing 
Editor, 700 Jackson Place, Washington, D. C. 


IMPORTANT NOTICE 


The present number completes Volume 24 of the JouRNAL and SUPPLEMENT. Separate 
title pages, tables of contents, and indexes will be found in the back of each, as the two 
velumes are separately paged for separate binding. 

The Society will bind your copies in full library buckram, handsewed, gold lettering on 
the back, for $2.00 per volume (the SuppLEMENT is charged for as a separate volume). Any 
standard color of binding can be furnished, and the color should be indicated in the order. 

Journals should be securely wrapped and mailed prepaid to the AMERICAN JOURNAL OF 
INTERNATIONAL Law, No. 700 Jackson Place, Washington, D.C. Each package should con- 
tain the name and address of the sender, and a check in payment of binding at the above 
rate should accompany the order. The Society will pay the return postage. 


4 


THE LEGAL CHARACTER OF THE BANK FOR 
INTERNATIONAL SETTLEMENTS 


By Sir Fiscupr WILLIAMS 


Formerly British Legal Representative on the Reparation Commission 


We are all of us today, even we international lawyers, disciples of Heracli- 
tus. The international world shows itself so clearly in a “state of flux,” 
that a doubt on the central doctrine of that philosopher is no longer per- 
missible. We theorists have therefore to take heed to build our doctrines 
on tendencies rather than on “‘facts’’; otherwise when we have finished con- 
structing our systems, it may happen that the facts are no longer what they 
were when we began building, and the system is out of date before it is es- 
tablished. 

This partial truth, for it is only partial and this is not the place to seek a 
more general and a more consoling philosophy, can justly claim to be sup- 
ported by recent happenings in its application to general statements as to the 
“subjects” of international law. The older formulation of international 
law admitted States only, not necessarily ‘‘single sovereign States,”’! but 
still States, as ‘‘persons’’; it is still, probably, the ‘‘better opinion” that 
individuals are not subjects of international law. 

How long this will continue to be so is, of course, uncertain. On the one 
hand, it is obvious that States are frequently in legal relation with individu- 
als who are not subject to their jurisdiction either by residence or nation- 
ality, and that the internal action of States in regard to aliens is regulated to 
some extent by international law. On the other hand, as a matter of ordi- 
nary common sense, it is hardly reasonable to expect States to submit to 
answer before an international court any complaints which an individual 
may be moved to raise; there is a distinct working convenience in the rule 
that the cause of an individual must be espoused by his State, in whatever 
may be the proper international form, before it can be made the subject 
of an effective appeal for the application of international law. The admis- 
sion of the individual to the international world will perhaps result rather 
from the extension and development of current practice than from any 
formal act definitely opening to him the international doors. 

There is another set of changes which must affect this question. If 
States are to have international law to themselves, they must not intrude 


1 See Oppenheim, International Law (4th Ed.), Vol. I, Peace, p. 175. (London: Long- 
mans, 1928.) 

* See contra, Les Nouvelles Tendances du Droit International, N. Politis (Paris: Hachette, 
1927). The question was discussed at the 1929 meeting of the Institut de Droit International. 


665 


i 
g 
& 


666 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


into the sphere of municipal law with claims to a privileged position, as in- 
habitants of another and a less humble world. The invasion by States of 
what used to be considered the sphere of the individual must result in a 
greater submission of States to law—and “‘law”’ here for the present means 
“ordinary municipal law’”’—than current practice allows. The immunity 
of the State-owned trading ship is only one example of what, if generalized, 
would be felt universally to be an intolerable abuse. If States trade, they 
must incur the liabilities and be subject to the laws of traders, and, amongst 
other things, fiscal exemptions will be felt to be as abnormal and therefore as 
illegal as any other special privileges. If a branch of an American firm or 
company established in Great Britain has to pay British income tax on the 
profits which it earns in that country, an agent of a foreign government car- 
rying on trade must be in no better position. Diplomatic immunity is out 
of place when it is applied, not to diplomats, but to traders. But if a gap 
is made in the old fence between the international and municipal spheres of 
law by a body moving in one direction, the same gap remains open for those 
who approach from the other side. 

Pending, however, the gradual development of greater changes, and per- 
haps as a sign and forerunner of such a gradual development, it is interesting 
to see that the exclusive possession of the field of international law by States, 
this modern form of a kind of State monopoly, is being broken down by the 
invasion of bodies which are neither States, nor individuals, nor combina- 
tions of States or individuals, but right-and-duty-bearing international 
creations, to which for want of a better name the title of “international body 
corporate,” ‘‘personne juridique internationale’? may perhaps be accorded. 
“Every system of law that has attained a certain stage of development 
seems compelled by the ever-increasing complexity of human affairs to add 
to the number of persons provided for it by the natural world, to create per- 
sons who are not men.’”’* This is as true of international, as of municipal, 
law and society. Those who govern and direct the modern society of States 
find themselves obliged to constitute “persons”? which live and move and 
have their being, their rights and their duties, sometimes wholly and some- 
times partially, in the international sphere, in relation, that is, to States: 
thus, to take some examples‘ only, the modern world has seen the birth of 
the International Association of the Congo, the European Commission of 
the Danube, the Reparation Commission, the Pan American Union, and, 
most important of all, the League of Nations itself. There would, there- 
fore, have been nothing new in the spring of 1929 in a proposal to establish 
in the international world a right-and-duty-bearing institution which was 


§ Pollock and Maitland, History of English Law (1st Ed.), I, 469. 

‘Other examples may be found among international “unions” for special purposes. 
Thus Sir W. Harrison Moore (British Year Book of International Law, 1930, p. 173, Note 
on the International Copyright Conference) describes the International Copyright Union 
as a “permanent international administration with a juristic personality.” 
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not a State. And the Experts’ Committee on Reparations, when they 
sketched the Bank for International Settlements, such at any rate is the 
submission of this article, made in effect though not in so many words such 
a proposal. 

The members of that committee indeed found themselves compelled as 
a part of their own plan to construct a financial institution which was to 
have relations for a great part of its business with States and was to act as 
the trustee® of States. The Bank for International Settlements which the 
committee devised was to have an “international basis’’;® this indeed was 
“an essential feature which distinguished the institution from all others,” 
so that it is fair to say that this bank was to be sui generis among banks; it 
was to have “‘no single fiscal allegiance,” an expression which seems at first 
sight to imply that it was not to be subject to the revenue laws of any country, 
and a financial institution which is not subject to any municipal financial 
legislation would surely come near to possessing something not wholly re- 
mote from international independence (the word ‘‘sovereignty’”’ would, of 
course, be out of place). It was in any case to be carefully protected by a 
special convention between the governments concerned against double or 
triple taxation. 

The control of the bank by any one State, or even by all the governments 
interested, was indeed abhorrent to the spirit of the Experts’ Plan; the 
bank’s organization was to be “‘outside the field of political influences,’’? 
an intention the expression of which argues a very considerable confidence in 
the possibility of the central banks of Europe being immune from govern- 
mental control. Indeed, the future was to show that in Germany at any 
rate it was the action of the government, directed against a very able and 
very powerful individual standing outside the government service, which was 
essential to bringing into effect the financial provisions of the Plan. But 
the work of the experts was, all through, characterized by a profound and 
possibly not unjustified mistrust of governments. In their view, govern- 
ments had failed to solve the reparation problem; the solution was to be 
sought in the action of business men, superior to the passions of the crowd 
and independent of rulers who are dependent on the crowd. 

In the event the experts conferred upon the bank in relation to any State 
accepting the Plan legal advantages superior to those which normally result 
in our imperfect world from the relations between separate independent 
States. If the bank has any dispute with any government signatory of 
the Hague Agreement on German Reparations of the 20th January, 1930, 


> Report of the Committee of Experts on Reparations (British Government White Paper, 
1929, Cmd. No. 3343), Annex I, par. 3: “It shall perform as trustee for the creditor coun- 
tries the entire work of external administration of this Plan.” (Supplement to the JouRNAL, 
April, 1930 (Vol. 24), p. 110.) 

* Report of Committee of Experts on Reparations, par. 60; Supplement to the JouRNAL, 
April, 1930, p. 90. 7 Ibid., par. 54. 
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it can insist that the matter be submitted to the special tribunal created in 
pursuance of the Plan (a tribunal which is in fact a continuation of the tri- 
bunal which has adjudicated disputes between the Reparation Commission 
and Germany under the Dawes Plan) without the necessity for any special 
compromis.8 It enjoys in fact before that tribunal more than the rights 
which States which have accepted the Optional Clause enjoy before the 
Permanent Court of International Justice, whose doors, the reader may in- 
cidentally be reminded, are still not open to anything that is not a State. 

According to the Young Plan itself, the bank was to be a “Trustee” for 
governments but was at the same time to exercise in relation to the govern- 
ments which were its cestuis que trustent powers considerably larger than 
those enjoyed by an ordinary trustee in relation to his beneficiaries or by an 
ordinary banker in relation to his customers. The bank could, subject to 
certain guiding principles, determine what aggregate amounts it would dis- 
tribute to the countries creditors of Germany,® and it could charge against 
the account into which the German annuities were to be paid (the ‘“An- 
nuity Trust Account,” on which incidentally it paid no interest) ‘‘such sums 
as (the Board of Directors) deems to be fair compensation for the services 
performed by the Bank.’’!° These wide powers, it is true, did not in the end 
survive: in the final settlement their place was taken by definite figures ac- 
cording to definite arrangements, but the proposal of such powers throws 
clear light on the general intentions of the founders of the bank. The bank 
in their conception was to move in the world of States, as a citizen and per- 
haps more than a citizen of that community. The complexity of interna- 
tional affairs, to recall the words of the historians of English law, had com- 
pelled the creation in that world of States of something not itself a State 
but which was to do certain parts of the business of certain States and was to 
have the rights, the powers and the duties incident to the business thus to 
be done. 

In view of this lofty conception of the thing or person which was to be 
created, it might have been possible for the bank to originate in an interna- 
tional act similar to that which created the Congo Association or the Euro- 
pean Commission of the Danube. If it is open to States by agreement be- 
tween themselves to create an organization which can manage the estuary 
of a great river and collect tolls from individuals who use it, it would seem 
that on principle there could be no objection, as a matter of strict legal 
theory, to the creation by similar methods of a financial institution. States 
the constitution of which requires the assent of the legislative body to the 
exercise of the treaty-making power, must be as capable of codperating by 
this method in the creation of a body corporate whose main sphere of action 
is international, as they are capable of creating by municipal legislation a 


§ Report of Committee of Experts on Reparations, par. 96 and Article XV of the Hague 
Reparation Agreement with Germany; Supplement to April JouRNAL, p. 96, and to this 
JOURNAL, pp. 326, 340. 9 Jbid., Annex I, par. 88. 10 Jbid., Annex I, par. 84. 
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body corporate whose main sphere of action is municipal. States where the 
treaty-making power does not require legislative assent can hardly in this 
matter be without the capacity for international action by treaty which is 
enjoyed by their neighbors. 

There were, however, serious practical objections to the employment of 
the international method pure and simple for the institution and incorpora- 
tion of the bank. The international action of the bank, its rights and duties 
in the world of States were only one part of the story, one side of its character 
and energies. The bank had other functions besides its international duties 
to governments as its customers and beneficiaries. Its operations were to be 
“assimilated to ordinary commercial and financial practice’’;"! it was to be 
‘a useful instrument for opening up new fields of commerce, of supply and 
of demand,” it was to make, or be capable of making, profits and, in the 
conception of some at least of its designers, it was to fulfil high tasks in rela- 
tion to the international supply of gold and the general commerce and finance 
of civilization. Thus it was in fact to possess a sort of dual personality; in 
one incarnation it was to move in the world of States and regulate the finan- 
cial relations of governments; in another capacity it was to be a commercial 
or financial institution, even if of a high and hitherto unknown order, rub- 
bing shoulders with banks and with financial houses on the exchanges and 
markets of the world. 

When the Organization Committee of the Bank, after the acceptance in 
principle of the Young Plan by the governments concerned at The Hague 
Conference of August, 1929, met in Baden-Baden, the necessities of the action 
of the bank in this high financial capacity, in combination with the general 
distrust of governments by which the experts were inspired, produced a de- 
cision that the bank should be treated as “‘founded”’ by the central banks of 
Germany and the principal creditor countries together with a financial in- 
stitution of the United States of America, on the lines of an ordinary body 
corporate of municipal law. The bank in outward and visible shape was not 
to differ too widely from its associates and possible rivals. It was convenient 
and proper that it should, in accordance with the Plan, have a particular 
“country of incorporation’ where it could ‘‘obtain powers sufficiently 
broad to enable it to perform its functions with requisite freedom and with 
suitable immunities from taxation.” * The Organization Committee thus 


41 Report of Committee of Experts on Reparations, par. 54. 

22 Tbid., par. 55. 13 Tbid., Annex I, par. 4. 

4 It may assist the reader if he be given, in a summary form, the history of the events and 
documents relating to the constitution of the bank: 

Spring of 1929. Sittings and report of the Experts Committee on Reparations (Young 
Plan). The Plan contains a very full sketch of the organization proposed for the bank, but 
does not discuss the legal aspects of its incorporation. (Supplement to the JouRNAL, 
April, 1930, Vol. 24, Annex I, p. 110.) 

Autumn of 1929. Sittings of the Organization Committee of the bank at Baden-Baden. 
This committee proposed the incorporation of the bank under the municipal law of a single 
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produced a constitution for the bank which contemplated the grant of a 
“charter” by a single incorporating State (it was afterwards arranged that 
this State was to be Switzerland) as a result of a treaty with the other 
States interested. The committee also, in pursuance of the scheme of the 
Plan, prepared the draft of a contract, to be known as a “‘ Trust Agreement,” 
and to be made between the bank and the governments creditors of Ger- 
many to regulate the receipt, management and distribution by the bank, on 
behalf of and among the creditor governments, of the annuities to be paid 
by Germany. This ‘Trust Agreement,” like the principal Hague (German 
Reparation) Agreement already mentioned, contained an arbitration clause 
referring any disputes between the bank and any creditor government, with 
regard to the meaning or application of the agreement, to the final decision 
of the tribunal which succeeds to and continues the work of the arbitration 
tribunal under the Dawes Plan. 

With this plan before them and in the conditions thus envisaged for the 
working and creation of the bank, a small body of six lawyers, Belgian, Brit- 
ish, French, German, Italian and Japanese, met in Brussels in December, 
1929, charged with the task of preparing for signature by the governments 
concerned the draft of the international instrument by which the Young 
Plan was to be carried into execution. These lawyers had to consider how 
the governments should be asked to treat this new institution of the Bank 
for International Settlements. After some debate, they proposed the fol- 
lowing language for insertion in the international agreement—‘ The parties 
recognize that the Bank for International Settlements will, from and after 
the date of its establishment, possess the quality of an international body 


state, the founders being the central banks of the chief European countries, together with a 
financial institution of the United States. The committee also drafted a “trust agreement,” 
i.€., an agreement between the creditor countries and the bank as ‘‘trustee,” regulating the 
dealings of the bank with German reparation payments. The Trust Agreement in its final 
form is substantially identical with the draft of the Organization Committee. (The draft is 
printed in British Government White Paper, 1930, Cmd. No. 3484, p. 68; the final agreement 
in Supplement to this JouRNAL, p. 284.) 

December, 1929. The Legal Committee of the Hague Conference on Reparations met at 
Brussels. This committee, working on the basis of the documents prepared at Baden-Baden 
by the Organization Committee, proposed that the States interested in reparations should 
by international agreement recognize that the bank, founded as proposed at Baden-Baden, 
possess the quality of an “international body corporate.’ (The draft of the Legal Com- 
mittee has not been published.) 

January, 1930. The Hague Conference, on the representations of the Bank Organization 
Committee, decided to omit from the international reparation agreement the description of 
the bank as an international body corporate. The governments interested in reparations 
concluded an agreement with Switzerland according to which that country agreed to grant a 
“charter” with “statutes,” in the form already prepared by the Organization Committee, 
to the new bank. (Cmd. 3484, p. 110; Supplement to this JourNat, p. 323.) 

June, 1930. The necessary ratifications of the Hague Reparation Agreement having been 
given, the bank was constituted under Swiss law in exact conformity with the scheme 
approved in January at The Hague. 
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corporate’’—or, in the French text ‘‘Les parties déclarent reconnaitre a la 
Banque des Réglements Internationauz, pour le jour ov elle sera constituée, la 
qualité de personne juridique internationale.’ And they inserted an express 
proviso that ‘‘en raison de sa qualité de personne juridique internationale,”’ 
“in view of its quality as an international body corporate,” the bank, its 
property and assets were not to be subject to “‘any measures of expropria- 
tion, requisition, seizure, confiscation, prohibition or restriction of export 
or import of gold or currency or any similar measure.” All this, naturally, 
was on the basis of the incorporation of the bank, as proposed by the Organi- 
zation Committee, by the action of the State on whose territory it was to be 
situated, in granting a charter. The bank was to come into being as the 
result of municipal action, but was subsequently by the express recognition 
of all the governments interested to take rank as an institution of interna- 
tional law. 

If this little band of international lawyers had been challenged and asked 
“quo warranto”’ they introduced this neologism, their defence might have 
run somewhat as follows: ‘‘ Your new bank,” they would have said, “‘is to 
result from an agreement concluded by governments and it is to have rela- 
tions with States. Its birth is thus the result of international action, and its 
dealings with States will necessarily be governed by international law. 
For no one municipal law can be applied to any instrument such as the trust 
agreement which you contemplate and to which both the bank and a num- 
ber of independent States are to be parties. This will not prevent the bank, 
in ordinary commercial dealings with private persons, firms or companies, 
from being subject to the municipal law applicable in the place of dealing 
or chosen by the contracting parties. International persons can at any time 
and often do contract engagements in municipal courts and under municipal 
law.”’ 

Whether, however, such a defence would or would not have been sufficient, 
there was no time for its consideration by the representatives of the govern- 
ments assembled in January, 1930, at The Hague; at that assembly there 
became at once manifest a general unwillingness to speak in terms of a 
“personne juridique internationale.’ The thing was perhaps well enough, 
but there was something shocking in giving it such a name. A famous per- 
son in a famous play was interested, perhaps even pleased, to find that he had 
been talking ‘‘prose”’ all his life without knowing it, but an “international 
legal personality”’ is more alarming than ordinary prose. There is a potency 
of unknown quality in such a name; such a name must by prudent persons be 
avoided, whatever rash lawyers might propose. The presumption of the 
common law that men intend the natural consequences of their acts was 
once again shown to be untrue to fact, and indeed it is perhaps tinged with 
& certain cynicism, however helpful it may be as a legal maxim. 

And so, in the result, the international agreements concluded at The 
Hague in January, 1930, on the subject of the bank contain no reference to 
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international legal personality. The bank was dealt with in two of these 
international agreements, one being that between the Governments of Ger- 
many, Belgium, France, Great Britain, Italy and Japan (who were the “In- 
viting Powers” of the conference), on the one hand, and the Government of 
Switzerland, on the other, and the other being the main agreement on the 
subject of German reparations between Germany, on the one hand, and all 
the creditor Powers (not including the United States), on the other. By 
the agreement with Switzerland that country undertook without delay to 
grant a “charter having force of law,’’ which charter with ‘‘Statutes”’ an- 
nexed was set out in full in the agreement, and not to abrogate that charter, 
nor to amend or add to it, and not to sanction amendments to certain stat- 
utes of the Bank ‘‘ otherwise than in agreement with the other signatory gov- 
ernments.”” The charter contained very wide exemptions from Swiss taxa- 
tion, whether federal or cantonal, including, inter alia, ‘“‘all taxes on the 
bank’s capital reserves or profits whether distributed or not,’’ and also 
granted an immunity for the property of the bank from seizure, confiscation 
and other similar measures substantially identical with that which had been 
proposed at Brussels for insertion as a clause of the international agreement 
itself. By the general Hague Agreement on German Reparations, Ger- 
many and all her outstanding creditors under the Treaty of Versailles, Bel- 
gium, Great Britain, Canada, Australia, New Zealand, South Africa, India, 
France, Greece, Italy, Japan, Poland, Portugal, Roumania, Czechoslovakia 
and Jugoslavia, recognized the corporate existence of the bank as soon as con- 
stituted and agreed to take, on their respective territories, the measures 
necessary for freeing ‘‘the funds and investments of the bank resulting from 
the payments by Germany” from all national or local fiscal charges; they 
also agreed to guarantee to the bank immunity from restrictive measures in 
terms not substantially different from those appearing in the Swiss agree- 
ment. But the contracting parties did not agree to any general exemption 
of the bank or its branches on their own territories from fiscal charges, so 
that, presumably, profits earned by a branch or agency of the bank in any 
particular country will be assessable to income tax there. This indeed is 
only justice as between the bank, qué profit-making institution, and its 
competitors. Apart from the exemptions granted by Switzerland in the 
“‘charter,’”’ no special effect has been given to the experts’ original recom- 
mendation for the avoidance of double or triple taxation. 

The bank is thus, it may safely be said, an institution which has no exact 
parallel and which it will not be rash to describe as sui generis. A discussion 
of its exact classification and the precise title to be given to it, is perhaps of 
no great interest, certainly not to the world of affairs and perhaps not even 
in academic circles. But whatever be its classification, this at any rate is 
clear, that it has both municipal and international rights and duties and pro- 
ceeds from at any rate a tacit recognition of the fact that there is no great 
gulf fixed between the realms of municipal and international law." 
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18 As a postscript to the above, it may be added that another of the Hague Agreements of 
January, 1930, that between Hungary and her creditors, which settled at last that question 
of the ‘‘Optants”’ which has long agitated Eastern Europe, provides for the creation of two 
“Funds” which are to possess legal personality and which, so far as the agreements them- 
selves go, are constituted by international action alone without the grant of any ‘‘charter”’ 
or other act of establishment made by the authority of any one State. These “Funds’’ are 
thus international bodies corporate in the strictest sense of the word: they are created by an 
international instrument and they possess, at any rate within the territories of the States 
which have established them, the capacity of enjoying rights and fulfilling duties and, there- 
fore, corporate personality. They are not incorporated by and in any one State nor subject 
to any one system of municipal law. 

These ‘‘Funds’’ will issue bonds, but, unlike the Bank for International Settlements, they 
will not carry on any business that might compete with other institutions. They are 
nourished by money coming from States and not from individuals, and designed to under- 
take, in the place and on behalf of States, obligations of international origin which otherwise 
would fail to be borne by those States. The “Funds” are thus a highly ingenious creation, 
begotten of the modern necessities of international intercourse; they are, doubtless, examples 


and forerunners of other similar institutions in the future. 
J, W. 
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THE HAGUE CODIFICATION CONFERENCE 


By Hunter MILLER 
Editor of the Treaties, Department of State 


The Conference for the Codification of International Law which met at 
The Hague from March 13 to April 12, 1930, was the first international con- 
ference specifically called for that purpose. 

In 1924 the League of Nations set up a Committee of Experts for the pro- 
gressive codification of international law. The task of that committee was 
to select and propose for the first conference on codification a certain number 
of subjects within the field of international law. Three subjects, namely, 
Nationality, Territorial Waters and The Responsibility of States for Damage 
Caused in Their Territory to the Person or Property of Foreigners, were 
finally agreed on as the subjects to be considered by the first conference. 

Thereupon there was appointed a Preparatory Committee of five members; 
a somewhat elaborate questionnaire was drawn up in respect of each of the 
three subjects and transmitted to the interested governments, many of 
which made extensive replies. With those replies before them, the Prepara- 
tory Committee drew up what were called ‘‘ Bases’ on each point that had 
been raised in the three subjects. Those Bases were, in fact, the bases of dis- 
cussion of the respective subjects at the Conference itself. They were 
printed, together with the questionnaire and the replies of the various govern- 
ments, in Brown Books, as they were generally called at the Conference. 

In the meantime, preparation for the work of the Conference was also 
being carried on by others. Mention in particular should be made of the 
result accomplished under the direction of Professor Manley O. Hudson of 
Harvard University. Too much can hardly be said of the studies of Pro- 
fessor Hudson and his associates, whose names are all well known to the 
readers of this JouRNAL, and of the volume which contained their drafts and 
their reasoned conclusions. That volume was in constant use by the dele- 
gations at The Hague generally and by the Delegation of the United States 
in particular; and expressions of appreciation of the learning and public 
spirit which made such a work possible were very frequent. 

On December 12, 1929, Secretary of State Stimson, in the following 
memorandum to President Hoover, made public by the House Committee 
on Foreign Affairs, urged the importance of the participation of the United 
States in this Conference: 

This Government has received from the secretary general of the 


League of Nations an invitation dated October 15, 1929, to attend an 
international conference to be held at The Hague beginning March 13, 
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1930, for the purpose of considering the codification of international 
law. The subjects to be taken up at this conference are: 

(1) Nationality, (2) territorial waters, and (3) responsibility of states 
for damage caused in their territory to the person or property of for- 
eigners. 

Each of these subjects is of great importance in the conduct of foreign 
relations of this Government. Troublesome questions of dual na- 
tionality are constantly arising in connection with our efforts to protect 
American citizens abroad. It is frequently found that the persons 
whom we endeavor to protect or assist, although American citizens 
under the law, by birth are also regarded as citizens or subjects of the 
foreign states concerned under their laws. Like difficulties are fre- 
quently encountered in the case of naturalized citizens. 

Several countries do not recognize the expatriation of their nationals 
by naturalization in foreign countries. The result is that naturalized 
American citizens, formerly nationals of those countries, on returning 
to their native lands, are still regarded as nationals and frequently find 
themselves in difficulties under the laws pertaining to military service, 
taxation, etc. It is, therefore, very desirable that these conflicts be- 
tween the national laws of the various countries should, in so far as is 
possible, be reconciled. 

The question of territorial waters is likewise important. The con- 
ference will consider, among other things, the breadth of the territorial 
waters under the sovereignty of the coastal state; the distance to which 
the coastal state may exercise authority on the high seas to prevent the 
infringement within its territory or territorial waters of its customs or 
sanitary regulations, or interference with its security; the points from 
which the belt of territorial waters is to be measured; methods by which 
territorial waters of islands and groups of islands are to be determined; 
questions pertaining to the right of innocent passage of foreign merchant 
vessels and of foreign warships through the territorial waters of a state; 
the right of local authorities to make arrests on board foreign merchant 
vessels within or passing through such territorial waters; and the con- 
tinuation on the high seas of pursuit begun within territorial waters. 

It will be readily appreciated that, in view of the extent of the coastal 
line of the United States and the magnitude and importance of Ameri- 
can shipping, these questions are of vital interest to this Government. 

The third question, namely, that of responsibility of states for damage 
caused in their territory to the person or property of foreigners, is of 
tremendous importance to this Government. The conference will con- 
sider, among other subjects involving questions of state responsibility, 
the repudiation by legislative or executive acts of debts of the state, and 
failure to comply with obligations resulting from debts; refusal to allow 
foreigners access to judicial tribunals; delays on the part of such tribu- 
nals, ill will manifested toward foreigners, and procedure resulting in 
a miscarriage of justice; acts and omissions of officials, including those 
of diplomatic and consular officers, and political subdivisions of a state, 
such as communes, provinces, etc.; acts of armed forces, such as the 
requisitioning, occupation, and damage to or destruction of property; 
insurrection, riot, mob violence, and other disturbances; and responsi- 
bility of a state intrusted with the conduct of the foreign relations of 
another state or political unit for damages suffered by foreigners in the 
territory of the latter state or political unit. 
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In view of the effects upon the conduct of our foreign relations, par- 
ticularly the protection of American life and property in foreign coun- 
tries, of conclusions which may be reached at this conference on the 
various subjects to be considered, I think it most important that this 
Government should be represented at the conference by delegates, 
technical advisers and other necessary personnel. 


Congress approved the participation of the United States in the Codifica- 
tion Conference and a Joint Resolution authorising the necessary appropria- 
tion became law on April 7, 1930. 

The number of countries represented at the Conference (one by an ob- 
server) was forty-eight. 

All the plenary sessions of the Codification Conference were held in the 
Salle des Chevaliers, the Ridderzaal. The Conference was opened by M. 
Heemskerk, Minister of State and former Prime Minister of the Netherlands, 
appointed President of the Conference by the Council of the League of Na- 
tions. 

The Council of the League of Nations had appointed M. Buero, Legal 
Adviser of the Secretariat of the League of Nations, as Secretary-General of 
the Conference. M. Daniéls, of the Netherlands’ Ministry of Foreign Affairs, 
was appointed Assistant Secretary-General. The Conference at once de- 
cided that, in accordance with the draft Rules of Procedure, there should be 
three general committees, one for each of the questions on the agenda, 7.e.: 
the First Committee to consider Nationality; the Second Committee to 
consider Territorial Waters; and, the Third Committee the subject of the 
Responsibility of States. 

The three committees selected as their Chairmen, M. Politis of Greece, 
Chairman of the Committee on Nationality; M. Géppert of Germany, 
Chairman of the Committee on Territorial Waters; and, M. Basdevant of 
France, Chairman of the Committee on the Responsibility of States. 

Those selected as Vice-Presidents of the Conference were Mr. David 
Hunter Miller, Chairman of the Delegation of the United States; M. Eduardo 
Suarez, Head of the Legal Department at the Ministry for Foreign Affairs of 
Mexico and Chairman of the Mexican Delegation; and His Excellency Haru- 
kazu Nagaoka of Japan, Ambassador to Germany. 

The Conference was administered by a Bureau composed of the President 
and the three Vice-Presidents of the Conference, the Chairmen of the three 
principal committees, the Secretary-General, and the Deputy Secretary- 
General. 

The day-to-day staff work of the Conference was performed most eff- 
ciently and most admirably by members of the Secretariat of the League of 
Nations, some eighty or ninety of whom had been transferred from Geneva 
for the purpose; in general, there were three committee meetings a day, two 
of them going on at the same time; but, none the less, the minutes of all the 
meetings of each day in English and French, the two official languages of 
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the Conference, were always available the next morning. Copies of amend- 
ments proposed during discussion were, in case of need, circulated within 
half an hour. These instances illustrate the extraordinarily high standard 
of the services rendered. 

The Rules of Procedure adopted by the Conference were based on Draft 
Rules which had been framed in advance by the Preparatory Committee;! 
Articles I to XIX inclusive, and Article X XII, were accepted, mostly with- 
out change, on the first day of the Conference; but one of the few modifica- 
tions made in them is to be mentioned. 

The United States Delegation proposed that Rule X be changed so that 
the choice between public or private meetings should be left to each Com- 
mittee to decide for itself. That proposal was adopted by a majority of the 
Conference; thirty-three delegations voted in favor of it. In practice, at no 
time did any committee desire a public meeting. On the evening of April 
Ist, the Committee on Nationality invited certain ladies to speak; but in 
form, at least, that meeting was not public. 

The remaining articles of the Draft Rules of Procedure related to voting 
and to the method of determining majority and unanimous votes, and dealt 
with the nature of the Acts of the Conference; those questions were reserved 
and were not disposed of until well on in the Conference. 

So far as the form of the Acts of the Conference was concerned, the senti- 
ment was strongly in favor of conventions and against the idea of declara- 
tions. It was felt, and the writer believes rightly, that in no one of the three 
subjects considered could it be possible to arrive at a sufficient statement 
agreed upon “‘as the expression of existing international law.’”’ The senti- 
ment was written into one of the “general” provisions of the four conven- 
tional Acts adopted by the Conference (e.g., Paragraph 2 of Article 18 of the 
Nationality Convention). 

The opening and organization meetings of the Conference occupied only 
three days, March 13th to 15th. The question of a ‘“‘general discussion’ of 
the three subjects in plenary session was suggested in conversation, but was 
not formally proposed. Most of the delegations felt that it would be profit- 
less and one wise diplomat remarked that he was not only opposed to a 
general discussion but was also opposed to any discussion as to whether or 
not there should be a general discussion. As each delegation was entitled to 
be represented on each of the three principal committees, there was ample 
opportunity for full debate at their meetings. 

Accordingly on Monday, March 17th, the sessions of the three committees 
began. The Committees on Nationality and Territorial Waters met, 
generally, at ten o’clock in the morning, and the Committee on the Re- 
sponsibility of States met usually at three o’clock in the afternoon of each 
day, in the Palace of Peace. 


1 Printed in Supplement to this JourNAL, Vol. 24, pp. 74-79. 
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In the July number of this Journat there were no less than six learned ar- 
ticles treating of the work and results of the Conference; accordingly, ref- 
erence will here be made only to some of the questions discussed in the Com- 
mittees on Nationality and Territorial Waters, having particularly in mind 
the attitude of the United States Delegation. 


NATIONALITY 


From the outset the Committee was confronted with problems of great 
difficulty. The different systems of nationality prevailing in various coun- 
tries of the world have economic, social and historic, as well as juridical, 
foundations. The question of the nationality of married women involves 
at least equally deep-seated differences of a fundamental nature, resting 
upon sentiments regarding the national life, the family and the individual, 
which are inherently irreconcilable. Furthermore, the question of nation- 
ality is one of those which international law regards, in very large part, as 
within the competence of the state. 

Despite the difficulties, four agreements, the only conventional Acts of the 
Conference, followed the work of the Committee on Nationality. Thereport 
of the Committee written by Dr. Guerrero? gives an excellent and scholarly 
account of the questions presented to the Committee and the resulting deci- 
sions. 

The most elaborate of the four documents is the Nationality Convention, 
the full title of which is “‘Convention on Certain Questions Relating to the 
Conflict of Nationality Laws.’’* 

One policy of the United States which must always be considered in con- 
nection with any proposed nationality convention is its policy in favor of the 
right of expatriation. That policy was declared by a Statute of 1868 in most 
emphatic and sweeping terms. In the opinion of the writer, no subsequent 
legislation has weakened that declaration in the slightest; and that policy 
was alluded to by the Secretary of State in his memorandum of December 12, 
1929, above quoted. 

Examination of the opening articles of the Nationality Convention will 
show that their acceptance by the United States would amount to an aban- 
donment of its policy in favor of the right of expatriation. The reference 
here is to Articles 1 to 4 and to Article 7. Taken together the provisions of 
those articles are clearly inconsistent with and contrary to the policy of the 
United States as set forth in the Statute of 1868 which, in part, is quoted 
below. 

That policy of the United States and the consequent attitude of the United 
States in respect of a nationality convention were laid before the Committee 
on Nationality early in its meetings; and at the seventh meeting of the Com- 
mittee on March 24th, the Chairman of the United States Delegation made 


? Printed in Supplement to this Journa, Vol. 24, p. 215. Ibid., Vol. 24, p. 192. 
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the following statement, which met with the approval of the Department of 


State: 

. . . On behalf of the delegation of the United States of America, I 
desire to make the following statement and request that it be entered in 
extenso in the minutes of the meeting. 

For a century past it has been the policy of my country that the right 
of expatriation is an inherent and natural right of all persons. ‘True it 
is that allegiance is a duty, but it is not a chain that holds one in bondage 
and that he carries with him to a new life in a new land. It is a duty 
and an obligation of a freeman that he casts off when he voluntarily 
assumes allegiance to the country of his new home and there takes over 
the duties and the rights of a national. When he takes over the new 
tie, the old one is loosed and gone. This principle is not a little thing. 
It is not a question of language, or of formulas, or of phrases. It is a 
principle of the rights of man and of the liberty of the human race. We 
stand on it and we shall continue to do so. Under our laws of na- 
turalization the individual who receives the honor and the dignity of 
citizenship in the United States of America is obliged by the most solemn 
oath not only to support the Constitution of the United States, but also 
by a like solemn oath to renounce, and forever, all allegiance that he 
owes to any foreign state, prince or sovereign. The statute in the mat- 
ter, which dates from 1795, reads: 


“That he doth absolutely and entirely renounce and abjure all 
allegiance and fidelity to every foreign prince, potentate, State or 
sovereignty whatever, and particularly, by name, the prince, poten- 
tate, State, or sovereignty, whereof he was before a citizen or subject.” 


We regard that oath and its result, taken as it is after the conditions of 
residence and other qualifications which are prescribed in our laws, as a 
finality and we shall always so regard it. 

It was not a new thing, but rather a recognition and a noble statement 
of the policy of the United States that our Congress, the supreme legisla- 
tive power of my country, passed in 1868 a Joint Resolution which for 
two generations has been and continues to be the law of the United 
States of America. I wish to read it. 


“Whereas the right of expatriation is a natural and inherent right 
of all people, indispensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness; and whereas in the recognition 
of this principle this Government has freely received emigrants from 
all nations, and invested them with the rights of citizenship; and 
whereas it is claimed that such American citizens, with their descend- 
ants, are subjects of foreign States, owing allegiance to the Govern- 
ments thereof; and whereas it is necessary to the maintenance of 
public peace that this claim of foreign allegiance should be promptly 
and finally disavowed: Therefore any declaration, instruction, opin- 
ion, order, or decision of any officer of the United States which denies, 
restricts, impairs, or questions the right of expatriation, is declared 
inconsistent with the fundamental principles of the Republic. 

“All naturalized citizens of the United States, while in foreign 
countries, are entitled to and shall receive from this Government the 
same protection of persons and property which is accorded to native- 
born citizens.” 
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My Government stands on that declaration of policy. My Govern- 
ment equally and fully recognizes the right of American citizens, if they 
so desire, to deprive themselves of American nationality by taking an 
oath of allegiance in another country for the Citizenship Act of the 
United States reads: 


“That any American citizen shall be deemed to have expatriated 
himself when he has been naturalized in any foreign State in conform- 
ity with its laws, or when he has taken an oath of allegiance to any 
foreign State.” 


It would be farthest from my thought here in this international 
gathering to say anything which might in any sense be construed as an 
attempt to dictate to others. Iam speaking for my country and for my 
country alone. Our path is clear and fixed and certain and it is not to 
be altered. 

Accordingly, I declare in the name of my Government and in the most 
formal manner that the Delegates of the United States of America 
cannot and will not sign any convention in which there is any clause 
whatever which could be construed to qualify or limit this declared 
policy of the United States of America, regarding the right of ex- 
patriation.”’ 


The declared attitude of the United States remained unaltered; as is well 
known, the Nationality Convention was not signed on behalf of the United 
States, whose Delegation voted against it in the Plenary Session of April 10th. 

However, one result of the discussions in the Committee on Nationality of 
Basis No. 6, concerning the loss of one nationality resulting from the volun- 
tary acquisition of another, was the adoption of Recommendation V; when 
that Recommendation was adopted at the Plenary Session of April 10th, 
it was first voted on by paragraphs; the United States Delegation voted in 
favor of paragraph one, against paragraph two, against the Recommenda- 
tion as a whole and made the following statement: 


The Government of the United States is heartily in accord with the 
first paragraph of the proposed recommendation, and if that paragraph 
stood alone would gladly support it. 

However, the principle embodied as desirable in the first paragraph 
of the proposed recommendation is at least to a large extent nullified by 
the second paragraph. The principle of the first paragraph is the im- 
mediate loss of nationality in one state upon naturalisation in another. 
The principle of the second paragraph is that the loss of nationality in 
the first state is subject to conditions required by the law of that state. 

Accordingly, and solely because of the second paragraph of the recom- 
mendation, the United States is obliged to oppose the recommendation. 


Article 6 relates to renunciation of nationality by a person of two nation- 
alities acquired at birth. The article does little more than state that such a 
person may renounce the nationality of one of the two states in accordance 
with the law of that state. The United States proposal regarding the renun- 
ciation of nationality was very much broader. 
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Article 12 was favored by the Delegation of the United States. It states 
the very generally accepted exception to the rule of the jus soli in respect of 
children of persons enjoying diplomatic immunities; and it also provides that 
children of Consuls de carriére or of others charged with official missions shall 
be permitted to be divested of the nationality of birth in favor of the nation- 
ality of their parents. 

Article 13 deals with the naturalization of children as a result of the natu- 
ralization of their parents. As written, the article leaves the question wholly 
to the law of the naturalizing state. 

When the article as written came before the Committee, the United States 
proposed an amendment to the effect that the minors to be naturalized must 
be ‘‘resident in the naturalizing state.’”’” The amendment was lost in the 
Committee by the close vote of 16 to 15. 

It is the view of the writer that any recognition of the power of a state to 
confer nationality by naturalization of non-residents is highly unwise. The 
theory of jurisdiction involved in such a proposal, even when limited to the 
case of minor children, is unsound. That the state may by naturalization 
impose the duty of allegiance and assume the reciprocal duty of protection in 
respect of persons who have never been and who perhaps may never come 
within its territory is a doctrine with dangerous possibilities. 


Nationality of Married Women 


Dr. Guerrero says in the report of the First Committee: “A very full dis- 
cussion took place on the question of the nationality of married women.” 
It might be added that the discussion was not confined to the Conference or 
to The Hague. 

A proposal for general and complete equality of sex in matters of national- 
ity in the language suggested by the National Woman’s Party was put for- 
ward by the Delegation of Chile. Such a proposal had of course no chance of 
adoption and was not pressed to a vote. Probably ninety per cent of the 
Delegations at The Hague would have voted against it. Even the legislation 
of the United States, which in this regard has gone very far toward sex 
equality, has not gone the whole length, in respect of the nationality of 
married women. 

The complete application of the principle would present problems of real 
importance in respect of the nationality of children. For the United States 
extensive revision of the laws regarding the nationality of children born 
abroad and the naturalization of minors in our country would be required. 

To some extent, however, the Conference recognized the strength of the 
movement in favor of sex equality in matters of nationality by adopting 
Recommendation VI, which combined two proposals submitted, one by the 
Delegation of Belgium (clause 2) and the other by the Delegation of the 
United States. 
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The proposal of the United States was put forward in the following speech 
by Mrs. Ruth B. Shipley: 


On behalf of the United States of America, I desire to explain the 
resolution now before the Commission. It embraces the idea of the 
proposal of the honorable delegate from Chile; but it also contains an 
addition of importance, and accordingly I trust that my friends from 
Chile will gladly accept and approve this proposal of the United States. 
I even venture to hope that it will be adopted with the unanimous con- 
sent of this Commission. 

Before commenting on the proposal of my Government, I will again 
read the English text: 


“The Conference recommends to the study of the Governments the 
principle that in their law and practice relating to nationality there 
shall be no distinction based on sex, with particular consideration of 
the interests of children involved in the application of the principle.” 


It is well known to all here present that my country has gone very far 
in its legislation toward the removal of discrimination based on sex, in 
matters of nationality. I need not review that legislation in detail but 
I may say that the changes in our laws during recent years have pro- 
ceeded along lines which are quite compatible with the idea of the pro- 
gressive removal of such discrimination. And so the Government of 
the United States most naturally supports with cordial sympathy the 
thought that the question of the removal of discrimination based on sex 
in nationality laws, should be attentively considered by all the Govern- 
ments of the world as it will be considered by my Government; and that 
is a part of the proposal of the United States. 

However, every one who has made any study of questions of national- 
ity knows very well the complexity of the whole subject. Surely no one 
could know it better than the members of this Commission who have 
followed so attentively the interesting discussions of our meetings. 
Any change or proposed change in the law relating to nationality re- 
quires study of all the considerations which it implies, some of which at 
first glance may even be obscure. But in connection with any change 
of legislation, whether by internal law or by international agreement, 
which relates to the status of married women there is directly and in- 
timately involved another question, namely, the nationality of children. 
The interests of children are most closely bound up with any and every 
application, and all the more with any complete application, of the 
principle of the absence of distinction based on sex. 

In anything and everything which involves the interests of children 
my Government, and I think I may say every Government, is very 
deeply concerned. It is the view of my Government that while this 
question of the interests of children has received some attention, it has 
not yet been given that detailed and profound study which it deserves. 

The two problems, one the problem of the nationality of married 
women, and the other the problem of children, are not in truth two 
problems; they are one. We could not separate them if we would and, 
so far as my Government is concerned, we would not if we could. 

And so I put before you, as part of the resolution of the United States, 
the rights and interests of children. They have not been separately 
represented here by any one especially brought forward to plead for 


] 
| 
| 
a 


THE HAGUE CODIFICATION CONFERENCE 683 


them. But I say to you that we all represent them—some as fathers 
and some, like myself, as mothers; but all of us with the same sentiment, 
which I have no doubt the unanimous vote of this assembly will show. 


Chapter III of the Convention, on the Nationality of Married Women, 
contains the following four brief articles, the language of which hardly re- 
quires elucidation: 

ARTICLE 8 


If the national law of the wife causes her to lose her nationality on mar- 
riage with a foreigner, this consequence shall be conditional on her ac- 
quiring the nationality of the husband. 


ARTICLE 9 


If the national law of the wife causes her to lose her nationality upon a 
change in the nationality of her husband occurring during marriage, this 
consequence shall be conditional on her acquiring her husband’s new 
nationality. 

ARTICLE 10 


Naturalization of the husband during marriage shall not involve a 
change in the nationality of the wife except with her consent. 


ARTICLE 11 


The wife who, under the law of her country, lost her nationality on 
marriage shall not recover it after the dissolution of the marriage ex- 
cept on her own application and in accordance with the law of that coun- 
try. If she does recover it, she shall lose the nationality which she ac- 
quired by reason of the marriage. 


In the Committee, the Delegation of the United States voted against 
Article 8, because of a possible conflict between it and one of the provisions 
of the Cable Act, and also against Article 9. However, after proposing 
amendments to Articles 10 and 11, to make their language more general and 
not limited to one spouse, amendments which were rejected, the United 
States Delegation voted in favor of those two articles; as drafted, they are in 
accord with United States legislation and policy and, so far as they go, con- 
tain nothing inconsistent with the principle of equality of the sexes in matters 
of nationality. 

General and Final Provisions 


These clauses, Articles 18 to 31 of the Nationality Convention, deal with 
reservations, disputes under the Convention, signature, ratification, acces- 
sions, entry into force, revision, denunciation and territorial applicability 
of the Convention and some other matters, and contain a saving-clause in 
favor of existing agreements. Much labor and learning were devoted to 
their drafting, which is generally excellent. 

One point as to these clauses should be mentioned. In the Committee, a 
provision permitting future agreements between or among parties to the 
Convention, whether consistent with its provisions or not, was voted down, 
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apparently for conflicting reasons. Some delegations thought that such a 
provision was superfluous and that such future agreements might be made; 
other delegations thought that such a provision was inadvisable and that 
such future agreements should not be made. The view of the writer is that 
states should be permitted inter se to enter into such agreements as they 
choose in the matter of nationality and that a clause in that sense was de- 
sirable, particularly in view of the first paragraph of Article 18 of the Con- 
vention. 

Regarding the nationality convention as a whole, two formal statements 
were made on behalf of the United States. The first was that made on 
March 24th and has been quoted above. The second was made at the Plen- 
ary Session of the Conference on the evening of April 10th, when the Conven- 
tion came up for final action and was adopted by a vote of forty states to one, 
the Delegation of the United States casting the only vote against it. At 
that meeting the Chairman of the Delegation read the following: 


On behalf of my Government, I beg to make to the Conference the 
following statement concerning the General Nationality Convention: 

The Government of the United States appreciates in the fullest degree 
the value and helpfulness of the discussions that have taken place at this 
Conference on the subject of nationality. It would be difficult to over- 
state either their present importance or their importance in the future. 
The General Convention which is now before the Conference for action 
contains certain clauses to which my Government has no objection and 
to the principles of which it could well assent. However, this Conven- 
tion also contains a number of features which the Government of the 
United States cannot accept. 

Any acceptance by the United States of the Convention as a whole 
would involve such extensive reservations to the agreement that the 
present view of my Government is that it would be better to await a 
further and more progressive agreement which the discussions of the 
present Conference will doubtless facilitate. 

Accordingly, the Delegation of the United States of America at this 
Conference will not sign the General Nationality Convention. So far 
as a possible later signature on the part of my Government is concerned, 
the Delegation of the United States has recommended against such 
signature; but that question of later signature will be one for the Gov- 
ernment of the United States to decide. 


It may be said here that no “last-minute” instructions were received by 
the United States Delegation regarding its vote against the Nationality Con- 
vention. The writer stated the facts at length before the Committee on 
Foreign Affairs of the House of Representatives on May 6 last at a public 
hearing and there is no reason why they should not be summarized here. 

The United States Delegation, in telegrams dated Saturday, April 5th and 
Sunday, April 6th, recommended to the Department of State that the vote 
of the delegation be cast against the Nationality Convention and suggested 
a statement on behalf of the United States in substantially the form above 
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quoted. The instructions of the Department of State approving the recom- 
mendation of the Delegation and the form of the statement suggested were 
dated Monday, April 7th. It was on those instructions of that date that the 
Delegation acted on the evening of Thursday, April 10th. 


Military Service 


The Committee on Nationality examined the question of the military ob- 
ligations of persons of dual nationality, a subject of very great interest to the 
United Staies. 

The clauses which were drafted by the Committee on this question of 
military service are contained in a ‘“‘ Protocol Relating to Military Obliga- 
tions in Certain Cases of Dual Nationality.” The provisions of its three 
substantive articles are of real importance. 

The United States Delegation voted in favor of this Protocol at the Ple- 
nary Session on April 10 and made the following statement: 


The provisions of this Protocol which relate to exemption from mili- 
tary service are, in the opinion of the Government of the United States, 
highly desirable. There are, however, certain other clauses of the 
Protocol which the Delegation of the United States considers should re- 
ceive further examination by our Government. Accordingly, the Dele- 
gation of the United States at this Conference will vote in favor of this 
Protocol; but in view of possible reservations on certain points, reserves 
the question of signature. However, the Protocol and all questions re- 
lated thereto will receive the most thoughtful and sympathetic con- 
sideration of our Government. 


The question of the signature of this Protocol by the United States is now 
under consideration. It has been suggested that it might be desirable that 
such signature, if decided upon, should be accompanied by a statement re- 
garding the right of renunciation of nationality upon naturalization. 


The Results 


For any evaluation of the results of the Conference in the matter of na- 
tionality, one must look, first of all, at the documents, including, it may be 
said, the various Recommendations, some of which have been mentioned. 
There must also be taken into account the difficulties of the subject and, 
finally, and perhaps most important of all, one must seek to judge the trend 
of international thought and progress toward agreement. On the whole I 
think that the judgment to be rendered regarding the trend of international 
progress in the question of nationality must be a favorable one, and this 
despite the fact that the Nationality Convention was not acceptable to the 
Government of the United States. 

No one perhaps supposed that the divergences of national laws, national 
sentiments and national policy in this matter could be reconciled at one 
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conference. The time required for such an achievement is of necessity a 
comparatively long one. While the United States, as was stated on its be- 
half at the Plenary Session of the Conference of April 10th, decided that “‘it 
would be better to await a further and more progressive agreement,’ it was 
added that such agreement ‘‘the discussions of the present Conference will 
doubtless facilitate’’; and it can justly be said that the results of the Hague 
Conference tended toward that end and will help the cause of liberty and 
progress in matters of nationality. 


TERRITORIAL WATERS 


The Committee on Territorial Waters chose as its Chairman M. Géppert 
of Germany, as Vice-Chairman, M. Antonio Goicoechea of Spain, and Dr. 
J. P. A. Francois of the Netherlands, as its Rapporteur. 

The Committee appointed two Sub-Committees as well as a Drafting 
Committee. 

The Second Sub-Committee also set up a special Committee of Experts 
to consider technical questions; that Committee was presided over by Vice- 
Admiral Surie of the Netherlands. 

The United States was represented on the Committee on Territorial 
Waters by the Chairman of its Delegation, with Mr. Jesse 8. Reeves, Mr. 
Manley O. Hudson, Commander A. A. Corwin, U. 8S. N., and Mr. S. W. 
Boggs as Advisers. 

It may be said at the outset that during the deliberations of the Committee 
it was agreed to adopt the expression ‘‘territorial sea”’ as being more accurate 
than “territorial waters” and, accordingly, that expression will here be used 
throughout. 

The proceedings of the Committee, the questions presented and the results 
of its deliberations could not be better described than they are in the report 
drawn up by Professor Francois, a document which is worthy of his learning 
and ability, and which will hereafter of necessity be consulted by all writers 
on the question of the territorial sea. Only certain of the points before the 
Committee can be treated here, with some reference to the views of various 
delegations thereon, particularly the Delegation of the United States. 

No definitive conventional texts for signature were drawn up by the Com- 
mittee. There were two reasons for this result or failure of result. One was 
the fact that it was found impossible to reconcile the different views as to the 
breadth of the territorial sea, a point that will be adverted to hereafter, and 
the other was that even if such reconciliation had been possible, the subject 
of the territorial sea is too extensive and too important to be disposed of at 
an international conference in sessions limited to about three weeks. 

At the opening meeting of the Committee, the first six Bases drafted by the 
Preparatory Committee were submitted by the Chairman for general dis- 
cussion and the views of the representative of the United States were then 
expressed as follows: 
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There are various questions involved. The first that I shall mention 
I would put in the form of a question: What is it that we are attempting 
to accomplish at this Conference in respect of territorial waters? There 
are two possibilities. One is to state certain generally recognized prin- 
ciples and leave the whole subject about where it is now. We might 
merely draw up some of the generally recognized principles relating to 
territorial waters, the jurisdiction of the coastal State, the right of in- 
nocent passage, the matter of bays, and so on, (all of which have been 
considered in the text books and in the decisions and in the diplomatic 
correspondence), and then leave the matter to further writings and fur- 
ther decisions and further diplomatic correspondence. The other pos- 
sibility in effect is to consider these general principles which are pretty 
well agreed upon, and in their light to devise formulae which would 
make precise and definite, or as precise and definite as possible, the 
marginal sea in the objective sense the world over, or over a large part of 
the world. It seems to me that we are rather here for the latter pur- 
pose; in other words, that we are here to see if it is not possible to fix by 
means of the clauses that are approved, formulae which would indicate 
a line between the territorial waters of the coastal States on the one 
hand, and the High Seas or the contiguous seas adjacent. I quite admit 
that any such course presents various technical difficulties. I would go 
farther and admit that it may not be possible here and now to solve all 
those difficulties. It may be that we can only make a beginning of their 
solution and that we shall have to reserve some of them for the future, 
but I think it should be remembered that the process that we commence 
here in this first Codification Conference which the civilized world has 
ever seen—the first general conference—is of necessity a long process 
and a slow process. It is of the utmost importance that the beginnings 
of any such attempt should be sound, and it is of a great deal more im- 
portance that those beginnings should be sound than that they should 
be extensive. We should, I think, adopt as our basis that it is better to 
do a part well than to do more doubtfully. Quality, I submit, is more 
important here than quantity. 

. . . Now in these bases there are only two matters to which I shall 
allude. The first of these is the breadth of the coastal sea. In this re- 
spect the position of the Government of the United States is definitely 
fixed. I cannot state it better than by a paraphrase of an extract from 
some of the recent treaties of the United States in which it is said that it 
is the firm opinion of the United States of America to uphold the princi- 
ple that three marine miles extending from the coast line outwards and 
measured from low water mark constitute the proper limits of territorial 
waters. That clause states definitely the position of my Government. 


My final observation relates to basis No. 5, about which there will be 
later an opportunity to discuss it in some detail. At this time I wish 
only to point out that the necessity for enforcement of the law of the 
coastal State is obvious, and that the situation of various countries in 
respect of the enforcement of the laws—the situation of the United 
States in particular—has led us to conclude certain treaties which are 
well known to you all and which have given us some opportunity to sup- 
press, or at least to limit, the evil activities of would-be criminals whose 
position can have no merit in any sense or in any view. Itis the opinion 
of the Government of the United States that this ancient and well- 
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established policy might be recognized in a general rule, and I have no 
doubt that the representatives of some of the countries here at least will 
take the same view. .. . 


The scheme of the bases drafted by the Preparatory Committee in respect 
of the breadth of the territorial sea was the fixing of the three-mile limit, with 
certain exceptions of a greater breadth to be specified in favor of particular 
States, and with in any case a contiguous zone in which the coastal state 
might exercise certain measures of control, but not at a distance exceeding 
twelve miles from the coast. 

Discussions of the Committee disclosed differences of view as to each 
feature of the proposals. Various states insisted that there was no rule of 
law for the three-mile limit and wished a wider zone for their coasts; other 
states insisted that the three-mile breadth is a rule of international law and 
were not prepared to admit any exceptions thereto. The proposal of a con- 
tiguous or adjacent zone caused equal divergence of opinion. Some states 
opposed it entirely, believing that the exercise of rights outside the territorial 
sea by the coastal state should be left to conventions between particular 
countries. This was the view of Great Britain. Some states that might 
have been willing to accept the principle of the contiguous zone for the pur- 
pose of customs control, for example, opposed the views of others that de- 
sired the rights of control to include measures of security. Laws relating to 
fishing and the protection of fry in the adjacent zone were deemed of great 
importance by certain countries. 

The United States Delegation favored the three-mile limit, proposed that 
the coastal state should have certain rights of customs and other control in 
the waters adjacent to the territorial sea, but did not favor a defined con- 
tiguous zone. Various breadths for the territorial sea were proposed, four 
miles by Norway and Sweden, six miles by a number of countries; the Greek 
Delegation was even prepared to accept two miles, if all states would agree. 

But the questions of the breadth of the territorial sea and of the rights of 
the coastal state in adjacent waters are not two separate questions but one. 
It is impossible to divide them and it was impossible to reconcile the conflict- 
ing proposals. Even a summary of the different views must be incomplete; 
based as they were upon considerations of freedom of navigation, security, 
protection of neutrality in time of war, fisheries, customs control, historic 
rights, the nature of the Continental shelf, to name some of the grounds of 
argument, they served to emphasize the differing economic and geographical 
situations of coastal populations the world over. 

No agreement was reached and no formal vote was had; but each delega- 
tion stated, in somewhat summary fashion, its views; and these are to be 
found in an extract from the provisional minutes of the thirteenth meeting of 
the Committee held on April 3rd, which is Annex III of the Report of the 
Committee. 

In the meantime, the First Sub-Committee had discussed the Bases as- 
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signed to it and had prepared a draft in thirteen articles on the Legal Status 
of the Territorial Sea. Those articles appear in Annex I of the Report of the 
Committee; they are accompanied by illuminating comments by Professor 
Francois which render here unnecessary any elaborate discussion of their 
texts. 

There was much debate regarding Basis No. 1 of the Preparatory Com- 
mittee and its fundamental statement to the effect that a coastal state pos- 
sesses sovereignty over the territorial sea. While a number of states were in 
favor of retaining the word “‘sovereignty,’’ other expressions, such as “rights 
of jurisdiction,” “rights of sovereignty,” ‘exclusive competence”’ and “do- 
mestic jurisdiction’’ were suggested. 

The wording of Article 1 of the clauses adopted by the First Sub-Commit- 
tee follows very closely the suggestion of the United States Delegation. 

The Delegation of the United States submitted the following text in sub- 
stitution for Basis No. 2: 


The territory of the coastal state includes the air above the territorial 
waters, the bed of the sea covered by those waters and the subsoil. 


The wording of the first paragraph of Article 2 as adopted by the First 
Sub-Committee is very similar: 


The territory of a coastal state includes also the air space above the 
territorial sea, as well as the bed of the sea, and the subsoil. 


The United States proposal was finally accepted in principle by a vote of 
twenty-four to seven. 

A number of delegations thought that the matter of sovereignty of the 
coastal state over the air above the territorial sea was regulated by the Air 
Navigation Convention of 1919; certain delegations felt that the matter of 
sovereignty over the air was not a matter to be dealt with in a Convention on 
Territorial Waters; and still others would have omitted the Basis entirely. 

Articles 3 to 13 of the First Sub-Committee (Bases 19 to 26 of the Prepara- 
tory Committee) deal with the right of passage; and it is to be observed that 
the general definition of passage in Article 3 is extensive, as it includes pas- 
Sage across the territorial sea to or from port. 

Articles 4 to 11 treat of vessels other than warships. The general rules in 
favor of freedom of navigation are in Articles 4 and 7; and the rights of 
coastal states are safeguarded and the duties of vessels exercising the right of 
passage are stated in Articles 5 and 6. 

The language adopted in these articles followed the proposals of various 
delegations, including notably that of Great Britain. 

With the language of the clauses adopted by the First Sub-Committee may 
also be compared the following suggestion of the United States Delegation as 
an amendment to Basis No. 19: 
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Subject to the rights of the coastal state to the use of the territorial 
waters or the subsoil for its national purposes, a coastal state is bound 
to allow foreign ships, other than warships, a right of innocent passage 
through its territorial waters; any police or navigation regulations with 
which such ships may be required to comply must be applied in such a 
manner as to respect the right of passage and without discrimination. 


Article 8 deals with cases of arrest for crime and Article 9 with civil juris- 
diction and the arrest of aship. Their limitations, however, do not apply to 
passage in the extensive sense of Article 3; vessels which have left port or are 
lying in the territorial sea are excluded from their provisions. However, 
pursuant to Article 10, government-owned vessels, when operated for com- 
mercial purposes, are within their scope. 

The clauses drafted are, in general, in accord with international usage and 
the applicability of the clauses to government-owned merchant ships is de- 
sirable in the interest of freedom of navigation. 

Article 11 treats of the very interesting question of pursuit and, as Dr. 
Francois says in his report, ‘‘states the principles with some precision.” 

Articles 12 and 13 relate to the passage of warships and are in accord with 
the view expressed by the United States Delegation that 


The right of innocent passage is one in favor of commerce primarily 
and, so far as warships are concerned, the question is one of usage and 
comity of nations wholly. 


While the thirteen articles of the First Sub-Committee were only provi- 
sionally approved by the Committee on Territorial Waters, they are to be 
communicated by the Council of the League of Nations to all the govern- 
ments “‘ with a view to their possible incorporation in a general convention on 
the territorial sea.” 

No detailed consideration is here possible of the very valuable work of the 
Second Sub-Committee, which dealt with Bases 6 to 18. Its report is An- 
nex II to the Report of the Committee,’ and treats of the base line, bays, 
ports, roadsteads, islands, groups of islands, straits, passage of warships 
through straits and delimitation of the territorial sea at the mouth of a river. 
Its provisions, while not passed on by the full Committee, and also the ob- 
servations of the Rapporteur, are all well worthy of study and indeed consti- 
tute the first official international contribution to many of the subjects cov- 
ered. Particular attention is to be called to the proposals of France and the 
United States regarding bays. 

Mention is to be made, however, of other suggestions of the United States 
Delegation. Criticizing Basis No. 8 of the Preparatory Committee regard- 
ing “historic bays” and pointing out that the words “‘historic” and “‘ bays” 
were both inaccurate and led to confusion of thought, the following was 
proposed : 


5 See Supplement to this JouRNAL, July, 1930 (Vol. 24), p. 247. 
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Waters, whether called bays, sounds, straits or by some other name, 
which have been under the jurisdiction of the coastal state as part of its 
interior waters, are deemed to continue a part thereof. 

Charts indicating the line drawn in such cases shall be communicated 
to the other parties hereto. 


The principle of the proposal was, as the Delegate of Norway, Dr. Raestad, 
remarked, to “support the conception of the status quo.”’ 

When it was suggested that a commision might be set up to draw up a list 
of waters called ‘“‘historic”’ the answer on behalf of the United States was: 


If it is a commission with power of decision, then I can say that we 
could never agree to it. Any question as to these matters, in my opin- 
ion, is a question which could only arise between governments in their 
own discussion, that and nothing more until that discussion has been 
had; it is not for settlement in this Convention. We agreed that all 
these questions of detail, of particular spots and places cannot be settled 
by this Convention or by any committee of this Conference, and the 
matter so far as there may be a difference of view must be that of the 
governments for their own exchange of opinions on the subject, and not 
to be settled by any tribunal which the Convention here written would 
set up. 


One reading the minutes of the Committee on Territorial Waters of the 
Hague Conference will see that very often the needs of coastal states were 
urged, on the one hand, and the interests of the freedom of navigation, on the 
other. The political importance of conflicting views in this regard need not 
be minimized; but their difference will be less apparent to the legal philoso- 
pher, for, after all, freedom of navigation is a vital interest of every coastal 
state and respect for the requirements of the coastal state is equally essential 
for the preservation of the freedom of navigation. 

When it seemed apparent that it was no longer possible to reach agreement 
on the terms of a convention, the Chairman of the American Delegation 
sought to sum up the position at the meeting of the Committee on Monday, 
April 7th, in the following words: 


In regard to the diversity of local situations, we have had put before 
us a really extraordinary amount of useful information, and I think I 
may speak for other members of the Committee as well as myself when 
I say that some of us have learned much from these discussions. Not 
to mention them all, we have been told something of the unique coast of 
Norway; we have had visualized for us the unusual situation of the 
capital city of Sweden; we have thought of the Baltic, the North Sea, the 
Sound and the Belts; we have considered the waters of the Adriatic, the 
Coasts of North Africa, the lands along the Red Sea, the Continental 
shelf adjacent to Portugal, the waters of Iceland, the blocked strait to 
the south of India and the Islands of Japan. We have even been told 
that in a country as new as the United States there are to be found 
geographical peculiarities and we have discussed the moving islands at 
the mouth of the Mississippi. We have talked of bays and of islands, of 
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archipelagoes and of straits without, at times, perhaps, being either sure 
of the definitions of our terms or of the terms of our definitions. We 
have found straits between islands and islands between straits. We 
have decided tentatively, at least, that it takes three islands to make a 
group without ever approaching the question as to whether a group is 
always or only sometimes an archipelago. Various aspects of the mat- 
ter of bays have been before us and, while there has been here an at- 
tempt—and I think I may say a rather notable attempt—at a scientific 
and complete definition, we must still recognize that there are indenta- 
tions of the coast which may perhaps require special treatment although 
not to be called, in a technical sense, bays. And we have seen that all 
of these words which are descriptive of various kinds of waters have a 
bearing upon the drawing of the base line for the territorial sea. 


Furthermore, we have had before us questions which, if not more im- 
portant, are at least less technical in description. Human life is very 
largely sustained by the products of the sea; the interests of many popu- 
lations are deeply bound up with the fisheries; and as soon as we com- 
mence to talk of the right to fish we find that we are talking also of the 
necessity of preserving the continued existence of the sea-life. 


The problem that we have had before us is really the problem of 
describing in words of jurists a chart of the world, taking into considera- 
tion the rights and practices and economic needs of the coastal popula- 
tions and, even beyond all this, we have had to think of the questions of 
national security as well as to mention and lay aside the fact, if I may 
put it so, that the airis a part of the sea. I do not minimize the value of 
our discussions, for, on the contrary, I do not think that their value 
could well be exaggerated. All of us have seen the problems involved in 
territorial waters in a new light. All of us have learned much from the 
views advanced by others; all of us realize the difficulties of this im- 
portant subject better than we ever did before. 


I ask that we should now abandon all thoughts of a document signed 
and sealed or to be signed and sealed and that we should proceed to 
draw up so as to be laid before our respective governments for their 
future consideration and study, a paper, I care not by what name it be 
called, perhaps a report, which would embody the result of our studies 
and deliberations; which would show and emphasize in showing those 
great principles upon which we are in complete accord; which would 
point out, but indicating their relative unimportance, those divergencies 
of views which may well be only temporary; and which would particu- 
larly bring before the attention of the governments the commercial and 
economic problems involved in this whole question, all of which, even 
when they seem to be of a particular interest to one people, are none the 
less of a common interest to all the peoples of the world and to their 
governments. 


Finally, mention should be made of the Recommendations (contained in 
the Report) regarding the extension of the Geneva Convention of December 
9, 1923, on the international régime of maritime ports, and regarding the 


fishing industry, favoring measures safeguarding ‘‘riches constituting the 
common patrimony.” 
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The work of the Committee on Territorial Waters of the Hague Conference 
will be permanent as a notable contribution both to the learning and to the 
law of the world, present and future. 


CRITICISMS 


The program of the Conference was too extensive. The time allotted for 
its work was one month, meaning about three weeks for discussions in view of 
the necessity of opening and closing proceedings. Each of the three sub- 
jects considered is of great importance, nationally and internationally. It 
was a mistake to attempt the consideration of three such difficult subjects in 
such a limited period. The codification at a world conference within a 
month of any one important subject of international law would be a real 
achievement; the consideration of three such subjects concurrently within 
that period involved three committee meetings a day, with great strain on 
the staffs of the Conference and of the delegations, and left to the delegates 
and their advisers little time for reflection and for those consultations within 
and between delegations which are so essential. It is not desirable that in- 
ternational conferences should be conducted under such pressure. 

General Recommendation IV of the Conference lends support to the view 
that the preparation for the Conference, thorough and able as it was, should 
have been carried one step farther. The Bases drawn up by the Preparatory 
Committee might well have been submitted to the governments for their 
comments, notwithstanding the previous responses to the questionnaire. 
The views of the governments on the various Bases, which were in the nature 
of draft articles, would have tended to limit the field of discussion at the Con- 
ference to matters of law and would have facilitated the reaching of an agree- 
ment where agreement was possible and also the decision, perhaps even in 
advance of the Conference, that agreement on certain points was not to be 
expected. 

That the work of the First Conference for the Codification of International 
Law in all the three subjects which it considered is of significant importance 
for the present and the future of international law and of international rela- 
tions is my confident belief. 
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TAKING OVER AND RETURN OF DUTCH VESSELS, 1918-1919 


By GrorGE GRAFTON WILSON 
Of the Board of Editors 


Tn modern times of war belligerents usually have need of exceptional facili- 
ties for transportation. The taking over of private means of transportation 
belonging to the citizens of the belligerents has been common. The seizure 
of means of land transportation, whoever may be the owner, has long been 
common and was often called the exercise of the right of angary. With the 
development of maritime transportation, vessels were appropriated for war 
use. During the seventeenth and eighteenth centuries there was little 
question as to the right of angary. With the opening of the nineteenth 
century the right was questioned, as treaties had begun to prescribe that the 
right would not be exercised. Some treaties made specific mention of the 
use of vessels, etc., for military purposes, as the treaty between Prussia and 
Salvador, 1870, Article VI: 


The citizens or subjects of each country cannot respectively be sub- 
jected to any embargo, nor can they be detained with their vessels, 
cargoes, merchandise, and effects for any military expedition, nor for 
any public use, unless there has been previously fixed by the interested 
parties themselves or by experts on their behalf, a sufficient indemnifi- 
cation in all cases, according to usage, both for the service imposed upon 
them, and for the damages, losses, and delays occasioned thereby or 
resulting therefrom. 


In referring to the events which took place on December 21-22, 1870, when 
the Prussian forces ‘‘took forcible possession of, and scuttled, 6 British vessels 
in the River Seine near Duclair (part of Rouen), where they were lying, tak- 
ing ballast for England,”’ the Prussian officer said ‘“‘he took them as a mili- 
tary requisition.” Mr. Rothery, of the British Admiralty Court, April 4, 
1871, said, 


It seems now to be generally admitted that the German Government 
were entitled, provided that they made full compensation to the owners, 
to take possession of these vessels, and to sink them for the purpose of 
protecting themselves against the hostile attacks of French vessels of 
war; and, moreover, that in the exercise of that right they committed 
no unnecessary, arbitrary, or offensive acts, although the contrary was 
at first affirmed.' 


Article 494 of the King’s Regulations and Admiralty Instructions, 1913+ 
provides: 
161 British and Foreign State Papers, p. 600. 
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If any British merchant ship, the nationality of which is unquestioned, 
should be coerced into the conveyance of troops or into taking part in 
other hostile acts, the senior naval officer, should there be no diplomatic 
or consular authority at the place, is to remonstrate with the local 
authorities and take such other steps to assure her release or exemption, 
as the case may demand, and as may be in accordance with these 
regulations. 


This article was drawn before the World War, when the practice was 
drifting away from the right of angary; but, following recent decisions of the 
British prize courts, the senior naval officer would now probably hesitate to 
take extreme action under this Article 494 without specific instructions. 

In January, 1918, it was thought that the use of Dutch ships in American 
ports for carriage of food to meet needs in Belgium and in Switzerland was 
possible, but the Netherlands, surrounded by belligerents each anxious to 
obtain special advantages, could not act as an untrammelled neutral. Great 
Britain had for some months carried on negotiations with the Netherlands in 
regard to the taking over of the Dutch shipping, and an agreement had been 
tentatively reached in 1917, but it did not become operative. The Nether- 
lands attitude was ‘To take no action that would involve her in the war; 
to stand grim and neutral in every respect until the coming of peace.” 

The President of the United States said, ‘‘ By exercising in this crisis our 
admitted right to control all property within our territory, we do no wrong 
to Holland,” and on March 19, 1918, he stated that ‘‘ Agreeable to the rule of 
international law and on account of military necessity this Government may 
decide to take over the Dutch ships lying in its harbors, utilizing their 
services in accordance with aforesaid laws.”’ On March 20, 1918, the Presi- 
dent of the United States authorized the Secretary of the Navy to take over 
vessels of Netherlands registry lying within the territorial waters of the 
United States on the ground of imperative military needs.*. This action was 


2 By THE PRESIDENT OF THE UNITED STATES OF AMERICA 


A PROCLAMATION 


Whereas the law and practice of nations accords to a belligerent power the right in times of 
military exigency and for purposes essential to the prosecution of war to take over and utilize 
neutral vessels lying within its jurisdiction; 

And whereas the act of Congress of June 15, 1917, entitled ‘‘An act making appropriations 
to supply urgent deficiencies in appropriations for the Military and Naval Establishments 
on account of war expenses for the fiscal year ending June thirtieth, nineteen hundred and 
seventeen, and for the other purposes,’ confers upon the President power to take over the 
possession of any vessel within the jurisdiction of the United States for use or operation by 
the United States: 

Now therefore, I, Woodrow Wilson, President of the United States of America, in accord- 
ance with international law and practice, and by virtue of the act of Congress aforesaid, and 
as Commander in Chief of the Army and Navy of the United States, do hereby find and 
proclaim that the imperative military needs of the United States require the immediate 
utilization of vessels of Netherlands registry, now lying within the territorial waters ofjthe 
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a sequence of much prior discussion and negotiation between the United 
States and Great Britain, on one side, and the Netherlands on the other. 
Possession of such ships was to be taken by the American naval authorities 
on receipt of the cable ‘utilize Dutch ships.’”’ The taking over occurred on 
March 20, 1918. By the orders of March 20 and March 28, 1918, the 
Secretary of the Navy had been authorized to take over the Dutch merchant 
vessels and their tackle, apparel, furniture, equipment and stores. 

By similar orders the United States Shipping Board was to make full 
compensation in accordance with international law to the owners. Earlier 
practice had implied advance or prompt payment. Owing to the exigencies 
of the war, this was not always possible during the World War. 

On March 21, 1918, in a long communication which was to be transmitted 
to the Dutch Minister of Foreign Affairs, Mr. Balfour said: 


1. After full consideration, the associated governments have decided 
to requisition the services of Dutch ships in their ports in exercise of the 
right of angary. They would have preferred to obtain the use of the 
ships by way of agreement with the Netherlands Government, and, as 
your Excellency knows, an arrangement for this purpose was made 
between representatives of the Netherlands Government and of the 
associated governments as long ago as the beginning of last January. 

2. Unfortunately the Netherlands Government for more than two 
months did not see their way to ratify that arrangement. They, more- 
over, had found it impossible to carry out in all its terms the modus 
vivendi which had been arrived at pending the ratification of the agree- 
ment, explaining that the German Government would not allow them 
to do so. It seemed, therefore, clear to the associated governments 
that the proposals originally made were not adequate to the present 
situation. Delay had altered the circumstances. The condition that 
Dutch shipping was not to be used in the danger zone was no longer 
acceptable in itself, and might at any time have been made still less so 
by an extension of the zone by our enemies. Further, the fate of the 
modus vivendi had shown that in the very difficult position in which the 
Netherlands Government was placed, the execution of the agreement 
would probably have been attended with difficulties and delays still 
more prejudicial to the interest of the associated governments. 


United States; and I do therefore authorize and empower the Secretary of the Navy to take 
over on behalf of the United States the possession of and to employ all such vessels of Nether- 
lands registry as may be necessary for essential purposes connected with the prosecution of 
the war against the Imperial German Government. The vessels shall be manned, equipped, 
and operated by the Navy Department and the United States Shipping Board, as may be 
deemed expedient; and the United States Shipping Board shall make to the owners thereof 
full compensation, in accordance with the principles of international law. 

In testimony whereof, I have hereunto set my hand and caused the seal of the United 
States to be affixed. 

Done in the District of Columbia, this twentieth day of March, in the year of our Lord one 
thousand nine hundred and eighteen, and of the independence of the United States of Amer- 
ica the one hundred and forty-second. 

Wooprow WI1son. 
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3. The associated governments therefore proposed that the limitation 
on the use of Dutch shipping contemplated under the original scheme 
should be abandoned, and that, in its altered form, the agreement should 
come into force immediately. To this the Netherlands Government 
could not assent, except upon terms which would have made it practi- 
cally impossible for the associated governments to make any use of the 
Dutch shipping. To say that shipping shall not be employed for the 
carriage of war material is at this stage of the war equivalent to saying 
that it shall not be used at all. For with respect to the great majority 
of cargoes it is impossible to say that they are not required, directly or 
indirectly, for the purposes of war. 

For these reasons the associated governments have felt compelled to 
fall back on their unquestionable right to employ any shipping found in 
their ports for the necessities of war. But they are very anxious that 
the exercise of this right should be as little burdensome to the ship- 
owners and as little obnoxious to the Netherlands Government as it 
can be made.’ 


The Dutch Minister of Foreign Affairs replied: 


In the first place, I must remark that the Queen’s Government, as 
your Excellency knows, in no way agree to the interpretation now given 
to the right of angary, an ancient rule unearthed for the occasion and 
adapted to entirely new conditions in order to excuse seizure en masse 
by a belligerent of the merchant fleet of a neutral country, This 
measure, which only rests on force, is unjustifiable, whether one is 
pleased to give it the name of ‘‘requisitioning of services’”’ or any other 
label destined to conceal its arbitrary character, and if its application be 
limited or not to the duration of the war or mitigated in its details so as 
to make it more supportable. The so-called right of angary is the right 
of a belligerent to appropriate as an exception a neutral ship for a strate- 
gical end of immediate necessity, as, for example, to close the entrance 
of a seaport so as to hinder the attack of an enemy fleet. Application 
of this right to a fleet en masse is an interpretation entirely arbitrary 
and incidental (‘‘d’occasion’’).* 


Later Mr. Balfour somewhat changed the emphasis upon the nature of the 
act and referred to it particularly as requisition. 


Pa It is a commonplace that the rights of a sovereign State extend over 

; all property within its jurisdiction, irrespective of ownership, and neu- 
tral property within belligerent jurisdiction is, in the absence of special 
treaty stipulations, as liable to requisition in case of emergency as the 
property of subjects. If demonstration of this fact were required, it 
would be afforded by the circumstance that it is not an uncommon 
provision in commercial treaties that the property of the subjects of the 
contracting parties shall be exempt from military requisition in the 
territory of the other. Vessels calling at a foreign port are, in the 
absence of special treaty provisions, fully subject to the local jurisdiction. 


The United States said: 


The Netherlands Government have issued a statement relative to the 
recent action of the Government of the United States in putting into its 


* Parliamentary Papers, Misc. No. 11, 1918. 4 Tbid., p. 3. 5 Tbid., p. 11. 
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service for the period of the present war emergency certain privately 
owned vessels of Netherlands registry lying within the territorial juris- 
diction of the United States. While this action is referred to as being 
indefensible from the standpoint of international law the statement of 
the Netherlands Government does not argue the question of legality. 
Nor is this Government disposed todo so. The practice of nations and 
the opinions of jurists on the right of a belligerent to utilize all vessels 
which come voluntarily and unconditionally within its jurisdiction are 
sufficiently well known to render citation of precedent and of authority 
unnecessary.°® 


There was much correspondence between the Netherlands Government 
and the Allies. In this correspondence the terms angary and requisition 
were both used, but gradually the contention that the term by which the 
taking over of the Dutch ships should be designated was a matter of capital 
importance was dropped. 

In the argument before the Permanent Court of Arbitration in regard to 
the taking over of Norwegian ships by the United States during the World 
War, the Norwegian representative tried to make a distinction as follows: 


The distinction between the right of angary and the right of requisi- 
tion, so far as concerns neutral property, is that the former relates to 
neutral property temporarily within the state, and not belonging to or 
associated with the national domain, such as a neutral ship within a 
belligerent port, while the latter relates to property incorporated in the 
mass of things really belonging within the territory of the state.’ 


It is in fact very difficult, and perhaps not always essential, to determine 
just where the line of demarcation between angary and requisition runs. 

The principles of international law require full compensation without 
regard to technicalities and with presumption always in favor of the owner 
when vessels are taken over as in 1918, though it was not possible to make 
prompt payments at all times. The United States stated that the taking 
over was under conditions of ‘‘military exigency” and ‘It is our earnest 
desire to safeguard to the fullest extent the interests of Holland and her 
nationals.” To this end the United States Shipping Board gave to the 
Dutch owners the “Terms of Employment of Dutch Vessels.” ® 


*U.S. Official Bulletin, April 13,1915,p.1. 7Argument of the Kingdom of Norway, p. 19, 
8 UNITED STATES OF AMERICA 


TERMS OF EMPLOYMENT OF DUTCH VESSELS 


eee , Of............toms gross register, and............tons net register, having 
nominal horse power, of about............ tons deadweight or 


thereabout, on summer freeboard, inclusive of bunkers and stores, now being at.......... 


Bee 


- 
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The taking over of the Dutch vessels was by District Commandants, who 
were to make inventories of stores, etc., on board, and inspection of vessels 


Following are the terms which will govern employment of the aforesaid vessel in the 
service of the United States: 

1. The employment of the vessel will commence March 20, at 6 p.m. If the vessel is not 
at that time tight, staunch, strong, and well and sufficiently tackled, appareled, furnished, 
outfitted and equipped, and in every respect seaworthy, and in good running order and 
condition, the United States will remedy such deficiencies forthwith, and the amounts ex- 
pended for this purpose will be deducted from the hire of the vessel; but hire will be paid, 
nevertheless, while the vessel is being repaired. If the service requires any special equipment 
in addition to that required in the vessel’s previous usual service, the cost of such equipment 
will be borne by the United States. The vessel will be re-delivered at the port at which she 
lay at the commencement of the employment in the service of the United States or at some 
other port to be agreed upon, so soon as the present emergency shall have ceased, and in no 
event later than the completion of the voyage upon which the vessel may be engaged at the 
date of the signature of the treaty of peace, in like good order and condition, ordinary wear 
and tear excepted. 

2. The vessel will be operated under the American Flag. The United States will facilitate 
the resumption of the Dutch Flag after the termination of the employment of the vessel 
by the United States. 

3. The United States will man, operate, victual, and supply the vessel, at its expense. 

4. The United States will pay all port charges, pilotages, and all other costs and expenses 
incident to the operation of the vessel. 

5. The United States will pay for all fuel and consumable stores in good order and condi- 
tion on board at the date of commencement of the vessel’s employment, at current market 
prices at the port at which her employment commences. At the time of re-delivery of the 
vessel, the United States will offer the owners the privilege of taking over all fuel and con- 
sumable stores in good order and condition on board, at the current market prices at the 
port of re-delivery. 

6. The United States will pay for the hire of the vessel at the rate of thirty-five shillings 
per ton per calendar month, on the steamer’s deadweight capacity, including bunkers, on 
summer freeboard, or gross register whichever may be the greater, commencing on and from 
the commencement of employment, and at and after the same rate for any part of a month; 
hire to continue until re-delivery of the vessel (unless lost) in like good order and condition. 

7. Payment of hire will be made monthly as earned, at the end of each calendar month, in 
the District of Columbia in United States currency based upon an exchange rate of $4.75 
per pound sterling. If the vessel is lost, hire will be paid up to and including the date of her 
loss (if the time of her loss be uncertain, then up to and including the date she was last heard 
from). 

8. The hire above stipulated covers the use of the vessel and all her outfit, equipment, and 
appliances, including dunnage and shifting boards aboard the steamer; same to be returned 
to the owners on re-delivery of the vessel, in like good order and condition, or compensation 
to be made therefor. 

9. The United States assumes war, marine, and all other risks, of whatsoever nature or 
kind, including all risk of liability for damage occasioned to other vessels, persons, or prop- 
erty. 

If the vessel shall be lost, the United States will forthwith pay the owner the value of the 
vessel, estimated according to a schedule of values which will be communicated tc the owner 
hereafter; or, at the option of the owner, to be exercised within thirty days of the date at 
which the schedule of values has been communicated to him, will deliver to the owner as 
soon as possible after the termination of the present war a vessel of substantially similar 


| 
4 
& 


700 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and engines. Time and qualified personnel for this service was lacking in 
some districts and the reports on these matters were often inadequate. The 
Secretary of the Navy had been made responsible for the taking over of the 
ships, and the Shipping Board under the same proclamation was to pay the 
compensation. 

In taking over the Dutch merchant vessels the authorities of the United 
States endeavored so far as possible to carry out the undertakings in which 
the vessels were at the time engaged. Vessels taken over in ports of the 
United States to which their cargo was assigned were in general discharged 
under direction of the agents of the Dutch ship-owners after the taking over, 
acting, however, as representatives of the United States. The moneys 
collected were to be paid to the United States Shipping Board, which was to 
make subsequent adjustment with the Dutch owners. In some cases vessels 
taken over at port of loading with cargo on board were sent to destination 
manned by the Shipping Board, and the transaction was completed on ac- 
count of the Shipping Board but subject to claims of owners. 

When vessels were taken over and voyages were not completed, cargoes 
were sometimes removed and shipped by other vessels and sometimes cash 
adjustments were made. Loaded cargoes might sometimes be returned to 
consignors on payment of loading expenses involved and reasonable com- 
pensation. The Shipping Board thus in many respects acted to carry out 
existing obligations but acted on its own responsibility. 

The Dutch ships taken over were used during the remaining period of the 
war and for a time afterwards. The Dutch vessels taken over by the United 
States numbered nearly ninety and varied in tonnage from about one thou- 
sand to about thirteen thousand tons, making a total gross tonnage of more 
than 350,000 tons, or more than 539,000 dead weight tons. Most of the 
vessels were freight vessels, though three carried some passengers and three 
were tankers. In a note of May 9, 1918, the Secretary of State said, ‘‘The 
Government of the United States is glad to be able to give to the Netherlands 
Government, the assurance that from March 21 no Netherlands ship will be 
requisitioned in a port of the United States,” unless conditions which could 


tonnage, type, class and value, and of substantially no greater age (any deficiency or excess 
in value to be adjusted by a cash payment), paying interest, in the meanwhile, from the date 
of loss at the rate of six per cent per annum on the value of the lost vessel. 

All moneys due hereunder will be paid in the District of Columbia, in United States 
currency based upon an exchange rate of $4.75 per pound sterling. 

10. If the vessel sustains damage (not constituting a total loss), or if it is found necessary 
to remove or alter any of the fittings of the vessel or to make any alterations to render her 
available for the services required, the vessel will be restored to the owner at the termination 
of the employment at the cost of the United States in the same or as good order and condition 
as she was at the commencement of the employment; or, at the option of the owner, the 
United States will make compensation for any deficiency which has not been remedied at 
the date of termination of the employment. 

Unitep States SHIPPING Boarp, 
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not be foreseen should arise from ‘‘a military situation of such gravity as 
would compel this Government once more to exercise the undoubted right 
which pertains to its sovereign authority to requisition Netherlands vessels 
within its jurisdiction.” The term “requisition” was used in most of the 
communications of the Allies referring to the Dutch ships, and the reference 
to the right of angary soon ceased. The Dutch used the term “‘seized and 
detained” in much of their correspondence, and maintained that the right of 
angary could not apply in the seizure of a fleet of merchant vessels, or find 
sufficient justification in the need felt by a belligerent to augment its tonnage 
depleted by war losses. 

In case of total loss, the United States paid in full to the owner the value, 
or at his option returned equivalent tonnage. Some vessels were returned 
under agreements made by various representatives of the United States, but 
ordinarily these agreements were supplemented and adjusted as more 
complete data became available. 

Many problems arose in consequence of title to property on board at the 
time the vessels were taken over, their crews, leased radio apparatus, etc. 
There were also further questions as to the applicability of the principles of 
requisition in time of war to means of maritime transport, though it was 
admitted that Hague Convention V, 1907, Article 19, provided that: 


Railway material coming from the territory of neutral powers, whether 
it be the property of the said powers or of companies or private per- 
sons, and recognizable as such, can be requisitioned and utilized by a 
belligerent only in the case of, and to the extent demanded by, absolute 
necessity. It shall be sent back as soon as possible to the country of 
origin. 

A neutral power may likewise, in case of necessity, retain and utilize 
to a corresponding extent material coming from the territory of the 


belligerent power. 
Compensation shall be paid by one party or the other in proportion 
to the material used, and to the period of usage. 


After the war it was decided, on consultation with the Dutch ship-owners, 
to redeliver more than fifty of these ships in Netherlands ports. The Secre- 
tary of the Navy, on behalf of the President, was responsible for the re- 
delivery of the ships, but financial settlement with the owners rested upon the 
Shipping Board. Accordingly, a naval mission, commonly called the Dutch 
Ship Mission, returned the ships to Dutch owners and obtained release of the 
United States so far as the physical return of the ships was concerned, while 
the Shipping Board representative adjusted the financial compensation. 
As the inventories and surveys were made by the Navy at the time of taking 
over the vessels, similar inventories and surveys had to be made as a basis for 
comparison when the vessels were to be returned in order that the Shipping 
Board could estimate the amount to be paid to the owner. The charter hire 
was at a fixed monthly rate per ton till the vessel was returned, so that this 
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amount was easily determinable. The Naval Mission® codperated with the 
Shipping Board representative and furnished technical aid in determining 
the bases for estimating compensation under the Terms of Employment. 
The value of the ship tonnage to which the title was still in the Dutch owners 
and which was returned in Holland, estimated at war prices, was more than 
one hundred million dollars. The amount paid under the Terms of Employ- 
ment by the United States to the owners of the Dutch ships for general re- 
conditioning, for redelivery, placing the vessels ‘‘in like good order and 
condition” as of the time of taking over, differences in consumable stores, 
supply of coal, etc., in addition to the regular charter hire, was more than 
three million dollars. 

While the term “angary”’ was used in some of the early documents re- 
lating to the taking over of the Dutch merchant vessels, it was soon recog- 
nized that the action of the Allied Governments would with difficulty be 
brought under that category if the word should be strictly used. Both in 
communications and in adjustments of matters relating to the vessels, the 
language and principles of requisitioning were gradually adopted until the 
final settlement with the Dutch owners individually was made on the basis 
of requisition. 

The Dutch Ship Mission arrived in Holland in late May, 1919, the mission 
with its personnel numbering more than one hundred. There were many 
complications owing to the fact that the vessels had been taken over in 
different ports; cargoes and equipment had been handled by different persons; 
inventories of property on board had been made on different bases; inspection 
of machinery had not been uniform, and sometimes by untrained persons; 
war conditions had prevailed and time was such an important element that 
much was necessarily overlooked. The President had stated on March 20, 
1918, that “It is our earnest desire to safeguard to the fullest extent the 
interests of Holland and her nationals,’ and the Dutch Ship Mission acted 
with this purpose while realizing its responsibility to the United States. 


* Captain (now Admiral) W. C. Cole, U. 8. N., Geo. Grafton Wilson, Lieutenant Com- 
manders Densmore and Mason, U.S. N. Insman Sealby represented the Shipping Board 
in Holland. 
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RIGHTS OVER THE ARCTIC 


By W. LAKHTINE 


Secretary-Member of the Committee of Direction of the Section of Aerial Law 
of the Union of Societies ‘‘Ossoaviachim”’ of U.S. S. R. 


The transarctic flights of 1926 and 1928 demonstrate the possibility of 
establishing communication by air across the Arctic regions between Europe, 
on the one side, and North America and the Far East on the other. Quite 
aside from the saving of time owing to shorter distance, the establishment of 
such communication presents considerably less difficulty than air communica- 
tion over the Atlantic: a conclusion derived from the transatlantic flights of 
the last three years. The experience of the airship Italia in May, 1928, does 
not at all nullify this conclusion. It serves merely to show that the organiza- 
tion of transarctic communication requires special prearrangements, such as 
wireless stations, meteorological stations, landing-places, air-bases, the 
construction of which on the shores, islands, and even on the ice of the 
Arctic Ocean, appears to be quite feasible. The necessity for such stations 
has aroused in the governments of the North countries an increased interest 
in the Arctic regions which heretofore has been restricted to scientific circles. 

In the years 1925 to 1930 there were fitted out by various interested coun- 
tries several naval and air expeditions, the objects of which were to discover 
suitable sites for wireless stations, mooring-masts, and so forth. The 
activities of many of these states in that direction furnished the press with 
occasion to write about what it termed ‘Arctic fever.’’ These activities 
produced in certain countries apprehension for the safety of their northern 
territorial boundaries, as well as solicitude in regard to obtaining their 
share of the transarctic air-routes. The U.S. S. R. especially, as a great 
northern state has ground for anxiety as to the safety of her immense north- 
ern coast and her islands lying in the Arctic Ocean and adjacent to the 
Soviet coast. That these apprehensions on the part of the Soviet Govern- 
ment are justified is proved by MacMillan’s expedition in 1922, when he 
attempted to explore an area of the Arctic which belongs to the U.S. S. R. 
The fears of the Soviet Government are also justified by the landing of 
Canadian huntsmen in 1922 and 1923 on the Soviet Wrangel Island; the 
hoisting of the American flag by the crew of the ship German on the Soviet 
Herald Island in 1924; and finally in 1928 by the appearance in the Eastern 
European press of various news items about the political task of the General 
Nobile expedition in the region of the North Land and Franz Joseph Archi- 
pelago, both of which belong to the U.S. 8. R. 
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These facts combined go to show that the necessity of delimiting and 
defining the rights of states over the Arctic regions has become pressing. 

Within, or rather to the north of, the Arctic Circle there lie still open to 
claims of jurisdiction: (1) discovered lands and islands, (2) undiscovered 
lands and islands, (3) ice formations, (4) sea regions, (5) air regions. Each 
of these categories has a legal status in international law as possible objects 
of the right of possession and jurisdiction. 


1. DISCOVERED LANDS AND ISLANDS 


If L. L. Breitfus is correct in maintaining that the mere discovery of lands 
and islands within the Arctic Circle is sufficient to found a claim to the right 
of annexation of these lands and islands to the national territory of the 
explorer, a map showing the various jurisdictional claims would be a vastly 
complicated one.! Fortunately we have at hand a simpler solution. 

According to a continuous and well accepted doctrine of international law, 
it is necessary, in order to justify annexation of newly discovered territory, 
not merely to discover it, but to follow discovery by ‘effective occupation,” 
and by a public notification of this occupation. What constitutes ‘effective 
occupation” is equally well settled. It has been construed as involving 
something in the nature of a permanent settlement, a colonization; the 
periodic appearance of hunting and fishing parties, even on a large scale and 
for commercial purposes, has been regarded as insufficient to fulfil the re- 
quirements for ‘‘effective occupation.”’ The necessary steps, then, to perfect 
title to new territories has been hitherto: discovery, effective occupation, 
and, finally, notification of the fact of discovery and occupation to other 
States. 

Inasmuch, however, as the rigors of climate and other severe physical 
conditions render impossible a full compliance with these legal requirements, 
national sovereignty over the larger part of lands and islands in the Arctic 
already discovered has not been acquired in the orthodox legal method, 
and very large sections even of discovered territories have been regarded 
as terra nullius. This condition has been tolerated owing chiefly to the lack 
of any political or economic motive for attempting occupation and annexa- 
tion. It has been possible to pursue the exploitation of the mineral riches 
of the islands, together with the fisheries and hunting, only to a latitude of 
approximately 75° north. Inasmuch, therefore, as the economic possibilities 
were confined to a relatively narrow maritime belt, sovereignty over the 
lands and islands of the Arctic Ocean has been, hitherto, exercised by the 
adjacent littoral states without the required formalities of effective occu- 
pation. 

As a consequence, the legal principle of “occupation” as applied to the 

1“ Die territoriale Lektoreneinteilung der Arktis im Zusammenhang mit dem zuerwartenden 


transarktischen Luftverkehr,” Petermans geographischen Mitteilungen, 1928. Berlin. 
Heft 1/2. 
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Arctic and Antarctic has been rendered inapplicable. It has also become 
evident that in Polar regions “effective occupation”’ cannot be realized, and 
a substitute principle that sovereignty ought to attach to littoral states 
according to “‘region of attraction” is now suggested and practically applied. 
In support of this principle several illustrations can be given of the practice 
of States in the region of the Antarctic. For instance, England, and then 
France, acquired sovereignty over islands and areas of land within the 
Antarctic Circle; England chiefly basing her claim upon possession of the 
Falkland Islands, and France, hers, upon possession of Madagascar. Neither 
England nor France were in the least disconcerted by the fact that the areas 
annexed in this manner had not been effectively occupied, and that neither 
had made settlements. These facts did not prevent them from acquiring 
control over the whole of the hunting, seal fisheries, etc., in the waters 
adjacent to these possessions, and in some places wholly to prohibit them to 
foreigners. 

Let us revert to the consideration of the present legal status of lands and 
islands lying within the Polar circles. It will be clearer perhaps for the mo- 
ment to refer to the sectors of ‘‘regions of attraction” of contiguous northern 
States. 

In the area of Danish influence lies Greenland, though not discovered by 
Danish men, nor explored by persons of that nationality except in recent 
years (Millins, Ericson, Rasmussen, Koch). It must be observed that the 
larger part of Greenland was under the sovereignty of Norway until the 
Treaty of Kiel of January 14, 1814, according to the terms of which Green- 
land became Danish. A spirited diplomatic discussion ensued which con- 
tinued until the convention of July 9, 1924, according to the terms of which 
Norway recognized Greenland as Danish territory. By the terms of the 
convention the right of fishing and hunting along its western coast (with 
the exception of certain portions of it) was retained by Norway and later 
was acquired by both England and France, these Powers being under obliga- 
tion to erect necessary buildings.? 

Spitzbergen, Bear Island and Jan Mayen Island lie within the Norwegian 
“region of attraction.’ Spitzbergen was discovered by an Englishman, 
Hudson. It was explored by English and Dutch and partly by Russian 
“pomors”’ in the seventeenth century, but it was not until the end of the 
nineteenth century that the preponderating influence over Spitzbergen 
passed to the Norwegians. The Conference of Experts representing Nor- 
way, Sweden and Russia which met in Christiania in 1912 drew up a protocol 
in which the group of islands was officially recognized as terra nullius. The 
Spitzbergen Conference convoked in 1914, at which Norway, Sweden, 
Russia, Germany, England and the United States of America were repre- 

* For a detailed abstract of the political history of Greenland, see the article of Prof. 


A. W. Sabanine, ‘Greenland and Its International Situation,” in the review, International 
Life, No. 6 and No. 7, Moscow, 1926. 
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sented, was interrupted by the war, and it was not until February 9, 1920, 
at the Paris Conference, that Norwegian sovereignty over Spitzbergen and 
Bear Island was recognized. All the States which signed the convention, 
and also the U.S. 8. R. (though not being a party to the conference and not 
having signed the convention), retained the right of free hunting and fishing 
on Spitzbergen and on its adjacent waters. This convention finally estab- 
lished the legal status of Spitzbergen.’ 

In the extremely small Finnish “region of attraction” of the Arctic no 
lands and islands are discovered. 

In the Canadian “region of attraction” lie vast territories, a whole 
archipelago of large islands, among which are to be included Baffin Island, 
Cockburn Island, Grant Land, Grinnel Land, North Lincoln, North Devon, 
North Somerset, Prince of Wales Land, Victoria Land, Prince Albert’s Land, 
Banks Land, Island of St. Patrick, Melville Island, Peary Island, etc., dis- 
covered mainly by Englishmen and Americans. ‘Effective occupation” of 
these territories quite naturally seeming to be impossible, no steps were taken 
by the Canadian Government with this in view until 1919. Since then, 
however, the Canadian Government has sent avisoes out on patrol, estab- 
lished a few posts, and provided several landing places for airships; all of 
these lying to the south of approximately 82° north latitude. 

The question of asserting Canadian ownership of the above mentioned 
lands and islands was brought up in the Canadian Parliament for the first 
time in 1907 by Senator Pouarier, who called for a formal declaration of 
possession on the part of the Canadian Government of the lands and islands 
lying between the Dominion and the North Pole. In 1909 one of the mem- 
bers of the British House of Commons put this question to the Prime Min- 
ister: ‘‘Does the North Pole form a part of Canada?” In the end the 
Canadian Government did declare that if any lands and islands situated 
between the Dominion and the North Pole were to be claimed by any one, 
Canada would consider them all her own. 

Early in 1922 a diplomatic correspondence was proceeding between the 
British and Canadian Governments, on the one side, and the Government 
of United States of America on the other. At about this same time the 
American MacMillan expedition was projecting the establishment of an 
aerial base within the area of the Canadian “‘region of attraction.”’ In 1923 
this proposal was strengthened by a suggested flight of the American airship 
Shenandoah to the North Pole. Following this the Canadian Government 
declared in a sufficiently emphatic way, that in the event of any Polar 
attempted annexations by the United States of America, the government 
would not fail to stand in defense of her indisputable rights to Polar lands. 
As a result of the diplomatic correspondence that ensued, the Government 

* This question is developed in the article of Prof. A. W. Sabanine, ‘“‘ Russia and Spitz- 


bergen,”’ Review of the Peoples Commissariat for Foreign Affairs of the U. S. 8. R., No. 5 
and No. 6, Moscow, 1921. 
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of the United States of America relinquished its claims in the Canadian 
sector, and acknowledged the sovereign rights of Canada there.‘ 

In the area of the influence of the United States of America; that is to say, 
in the part of the Arctic Ocean lying to the north of Alaska, no islands of any 
importance have been discovered. 

Within the ‘region of attraction” of the U. S. S. R. along its northern 
coast, as well as to the north as far up as the Pole, there lies a row of large 
and small islands and archipelagoes. The largest of them are Kolgueff and 
Vaigatz Islands, Novaya Zemlya, Franz Joseph Land, Sverdroup Island, 
Ouedinenie Island, the Archipelago of Taymir, Sannikoff Land, the Islands 
of New Siberia, Henriette, Jeanette, Bear Islands, Wrangel and Herald 
Islands, etc. The natural conditions in the neighborhood of these islands 
present great difficulties not only for colonists but even for those seeking to 
establish more or less permanent posts. Nevertheless, there are already on 
some of these islands permanent settlements, for instance, on Wrangel 
Islands; and on others such as Novaya Zemlya, Matochkin-Shar and 
Ugorsky-Shar, Franz Joseph Land, Vaigatz Islands, Lyakhov Islands, 
Dickson Island, Miednie Island, etc., there are wireless and meteorological 
stations, etc. Moreover, some of these islands are visited occasionally, and 
some of them, notably Novaya Zemlya, Wrangel Island, etc., periodically, 
by Soviet naval and airships and are used for fisheries, hunting and 
scientific research. 

So far, therefore, it is obvious that ‘effective occupation” is realized by 
the activity of the U. 8. S. R. no less, if not even more completely, than, for 
example, Canada in the case of her Polar lands in the same latitude. All this 
is proved by the expedition of the ice-cutting Krassin, Maliginn, Percey and 
Sedoff sent out in the summer of 1928 to rescue the crew of the airship 
Italia. In 1929, by the expedition of the ice-cutting Sedoff to Franz Joseph 
Archipelago, which has beaten the record for Polar navigation on attaining 
the 82° 14’ of north latitude; by the expedition of the ice-cutting Litke to 
Wrangel’s Island; by Kara’s and Lena’s naval expeditions, escorted by an 
airship, in charge of Eschouknowsky, which led a great many merchant ships 
along the northern coast of the U.S.S.R. The honor also of discovering the 
greater part of these islands belongs to Russian mariners, and only a small 
number of them were discovered by foreign Arctic explorers. 

The Russian Government in relatively early years took steps to secure its 
rights over contiguous Polar regions. As early as 1821 the Emperor Alex- 
ander I issued a ukase asserting Russia’s exclusive rights over the waters of 
Behring Sea. Protests against certain terms of this ukase were made by 
England and the United States of America, and it was later replaced by two 
conventions, one in 1824 with the United States, and one with Great Britain 
in 1825. By the terms of the latter, the boundary between Alaska, which at 


oi Paul Fauchille, Traité de Droit International Public, Paris, 1925, Vol. I, Pt. 2, pp. 
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the time was a part of the Russian domain, and Canada was agreed upon 
as running along the line of 141° west longitude with its prolongation as far 
as the ‘‘Frozen Ocean.” In 1867 Alaska was ceded to the United States 
of America. On this occasion, instead of the boundaries agreed upon in the 
convention of 1825, new boundaries were run between the northern pos- 
sessions of Russia and those of the United States, and were described in the 
following words: ‘‘The western limit within which the territories and domin- 
ion conveyed, are contained, passes through a point in Behring’s straits on 
the parallel of 65° 30’ north latitude, at its intersection by the meridian 
which passes midway between the islands of Krusenstern or Ignalook, and 
the Island of Ratmanoff, or Noonarbook, and proceeds due north, without 
limitation, into the same Frozen Ocean.” 

This convention fixed indisputably the rights of the U. S. 8S. R. over the 
Arctic regions west of 169° of the meridian. Mr. D. H. Miller, the American 
jurist who has studied the subject, supports this view.® 

In view of the discoveries made in the Arctic regions in the years 1913 and 
1914 by Captain Vilkitski, the Russian mariner, namely, Vilkitski Island, 
the land of the Czar Nicholas II,® the island of the Tsesarevitsh Alexsei,® 
Starokadomski and Novopashenni islands, the Russian Minister of Foreign 
Affairs, B. Sturmer, on September 20, 1916, notified the governments of all 
the allied and friendly Powers of the fact that these islands had been in- 
corporated within the territory of the Russian Empire, as well as the islands 
Henriette, Jeanette, Bennet, Herald and Ouedinenie, which, together with 
the islands of New Siberia, Wrangel, and others situated near the Asian 
coast of the empire, form a northern extension of the Siberian continental 
upland.’ 

Notwithstanding the unmistakable terms in which the notification was 
expressed and the convention of 1867, certain States, taking advantage of the 
revolutionary period in Russia and of the civil war that followed, made 
several attempts to seize some of these islands lying in the Russian part 
of the Arctic Ocean. To avoid in the future similar attempts on the part 
of foreign Powers, the Peoples Commissariat for Foreign Affairs of the 
U.S.8. R. addressed, under date of November 4, 1924, a special memoran- 
dum to the governments of all states, repeating the notification of 1916. It 
affirmed that these islands form a part of the territory of the R. 8S. F.S. R., 
and reminded them of the eastern boundaries between Russia and the 
United States of America fixed by the Washington convention of March 
30, 1867.7 

5 “Political Rights in the Arctic,” Foreign Affairs, New York, October, 1925. 

6 These islands, by the decree of the Presidium of the Central Executive Committee of 


the U. 8. 8S. R., are now to be called the Archipelago of Taymir; the land of the Czar 
Nicholas II to be called North Land, and the island of Tsesarevitsh Alexsei to be called 


Small Taymir. 
7 The text of these notés in French has been published as an appendix to my book, Rights 


over the Arctic, Moscow, 1928. 
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Nevertheless, the greater frequency of Arctic expeditions emphasized the 
necessity of fixing the exact boundaries of the Soviet Polar possessions, and 
therefore this was done by the decree of the Presidium of the Central Execu- 
tive Committee of the U.S. S. R. on April 15, 1926, in the following words: 


Are declared forming part of the territory of the Union of Soviet 
Socialistic Republics all lands and islands already discovered, as well 
as those which are to be discovered in the future, which at the moment 
of the publication of the present decree are not recognized by the Union 
of Soviet Socialistic Republics as the territory of any foreign state, and 
which lie in the Northern Frozen Ocean north of the coast of the Union 
of Soviet Socialistic Republics up to the North Pole, within the limits 
between the meridian longitude 32° 4’ 35” east from Greenwich, which 
passes along the eastern side of Vaida Cay through the triangular mark 
on the Kekurski Cape, and the meridian longitude 168° 49’ 30’’ west 
from Greenwich, which passes along the middle of the strait which 
separates Ratmanoff and Krusenstern Islands from the group of Dio- 
mede Islands in the Behring Straits. 


The Peoples Commissariat for Foreign Affairs of the U.S. 8. R. notified 
the governments of all States of the text of this decree.’ With regard to 
Spitzbergen it called attention to the fact that the U. 8. S. R. was not a 
party to the convention of February 9, 1920, which recognized the sover- 
eignty of Norway over Spitzbergen. But in establishing diplomatic relations 
with Norway, the Soviet Government in its unilateral declaration of 1920 
recognized Norwegian sovereignty over the archipelago. And although the 
western limit lies on the 32° of east longitude, the U. 8. S. R. claims no 
sovereignty over the islands of the Spitzbergen archipelago belonging to 
Norway and situated between 32° and 35° east longitude. Therefore, at 
present, the rights of the U. S. S. R. over the lands and islands, situated 
within the sector mentioned in the decree, are strictly based and precisely 
defined. 

To extend the development of the Soviet scientific explorations in the 
Arctic possessions of the U.S. S. R., the Soviet of the Peoples Commissars 
of the U. S. S. R. on July 31, 1928, issued a decree constituting a special 
committee under the Council of the Peoples Commissars of the U.S. 5S. R. 
for devising a five year plan of scientific researches in the above mentioned 
areas. The jurisdiction of this committee was confined to the administra- 
tive and financial problems involved. At the outset it had to work out two 
plans: first, for establishing on Franz Joseph Land, Novaya Zemlya and 
North Land geographical observatories and certain floating devices, and, 
second, for installing on the territory of the U.S. S. R. mooring masts for use 
as bases for scientific air expeditions to the Arctic. 

What conclusion then must we reach from this analysis of the present legal 
status of the discovered lands and islands within the Arctic Circle? 

It must be acknowledged that the requirement of ‘‘effective occupation”’ 
of these lands and islands is unreasonable. In discussing this question, Mr. 
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David Hunter Miller * quotes the words of Secretary Olney written in 1896: 
“The only possession required is such as is reasonable under all the 
circumstances, in view of the extent of the territory claimed, its nature, and 
the uses to which it is adapted and is put.”” The formula requiring only such 
occupation as is “‘reasonably required”’ solves the question. 

It is not due to accident that not a single State can effect the occupation 
even of those Polar islands that are adjacent to its coast in a more “effective” 
manner than through the establishment of small posts and a periodic patrol 
by avisoes, etc. Therefore, considering Polar conditions, the form of occu- 
pation practised today by Polar States is all that can be “‘reasonably re- 
quired.”” But this form of occupation of Polar territories can be recognized 
as sufficient and “‘reasonably required”’ only when carried out by adjacent 
littoral States, and by no means is it open to non-Polar States which can 
have no reasonable interests in the Arctic except those that are scientific. 
For these scientific purposes no kind of occupation of Polar territories is 
necessary, for as far as we know Polar States place no impediments in the way 
of foreigners engaged in scientific researches in the Arctic. In the event that 
a foreign Power acquires political interests in these regions, such interests 
could by no means be recognized as reasonable, and no effective occupation, 
however fully realized, could be regarded as lawful. 

Having reached the conclusion, then, that with regard to Polar territories 
“effective occupation” is not an indispensable condition, we are forced to the 
corollateral conclusion that we must disavow the whole triple formula of occu- 
pation, t.e., discovery, occupation and notification. 

Quite independently of this reasoning, the physical conditions and the 
policy of the Polar States compel this renunciating doctrine. We see indeed, 
that regardless of discovery and regardless of effective occupation, the dis- 
covered lands and islands belong as a matter of fact to States in the region of 
attraction in which they are situated. 

Hence, the third conclusion is inevitable, namely, that the doctrine of 
occupation of Polar territories must be replaced by the doctrine of region of 
attraction. General Halleck says in his treatise on international law (1861): 
“The ownership and occupation of the mainland includes the adjacent 
islands even though no positive acts of ownership may have been exercised 
over them,” and Mr. David Hunter Miller, discoursing on the legal status of 
Arctic lands, comes to the same conclusion and speaks of the doctrine of 
“territorial propinquity,” “back country,” or “hinterland.” 

Paul Fauchille, the eminent French professor of international law, comes 
also to the same conclusion when, in his treatise on international law, he says: 
“The occupation which the poles allow of is an occupation of exploitation, 
and not an occupation of habitation. That is for the polar regions the only 
occupation which seems to be admissible; but it is necessary that it exist. 

8 Op. cit. 
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Here, as in the case of every other unoccupied region, the mere fact of dis- 
covery is inoperative to produce a definitive right.’ ® 


2. UNDISCOVERED LANDS AND ISLANDS 


In view of the foregoing conclusions and continuing the argument, we 
may assert that new, unknown territories, yet to be discovered within the 
limits of the Arctic Circle, and which at the present are regarded as terra 
nullius should in the future be conceded to be under the sovereignty of the 


“adjacent Polar State in the region of attraction in which they are found, and 


that no consideration should be given to the nationality of the explorer. 
Neither the hoisting of the flag of another State, nor a notification of 
annexation to the national territory, nor the occupation, nor even the estab- 
lishment of an intermediate aerial base, etc., should be regarded as sufficient 
to alter the legal doctrine above declared. This is the practice of Polar 
States. Thus, the Government of Canada has declared that all the lands 
and islands, discovered and undiscovered, situated between Canada and the 
Pole are to be regarded as Canadian territory. By virtue of this declaration 
the Government of Canada in 1921 informed the Government of Denmark 
and the Danish expedition of Rasmussen, that if the said expedition should 
discover lands and islands situated in the claimed sector, they would be re- 
garded as being under Canadian sovereignty. 

In 1924, Mr. Denby, then Secretary of the Navy Department of the United 
States, stated the government’s intention ‘‘to annex the North Pole as an 
extension of Alaska to the North American possessions’; and coupled with 
this was the statement that ‘‘The United States of America cannot allow a 
vast unexplored area of 1,000,000 square miles adjacent to the United States 
to pass into the hands of another Power.’’!° The Soviet Government also 
decreed in 1926, “‘are declared to form a part of the territory of the U.S.S. R. 
all discovered lands and islands, as well as those that are to be discovered in the 
future, situated in the sector of attraction of the U. 8.8. R.” 

Mr. D. H. Miller and L. L. Breitfus agree in the conclusion that these 
claims are lawful, and as a practical solution of the question, the ending of 
the unwholesome discussion as to the ownership of the North Pole. Pro- 
fessor E. A. Korovin also assumes the soundness of these views." 

The question, then, of the legal status of the undiscovered Arctic territories 
may be regarded as solved not only as a theory but by positive law. That is 
to say, the said lands and islands being still undiscovered are already presumed 
to belong to the national territory of the adjacent Polar State in the sector of the 
region of attraction in which they are to be found. 


* Fauchille, op. cit., p. 658. 10 Fauchille, op. cit., p. 661. 

1 “YU. 8.8. R. and Polar Lands,” Soviet Law, Moscow, 1926, No. 3; The problem of air 
occupation in connection with the rights over the polar regions,’ The Collection of Works 
of the Section for Air Law of the Union of the Societies ““Ossoaviachim” of the U.S. 8. R., 
First Part, Moscow, 1927. 
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3. ICE-FORMATIONS 


The explorations conducted within the Arctic Circle since the opening of 
the century reveal the fact that there is a greater area of ice and water than 
of land. Many eminent jurists have expressed themselves concerning the 
legal status of ice-formations, ice fields, ice accumulations, floating ice, etc. 
Waultrin, for instance, thinks that polar ice as well as polar seas should be 
regarded as having the same legal status as high seas. Balch also is of the 
opinion that as long as Arctic ice is chiefly floating, neither it nor Polar seas 
should be subject to annexation to a State’s territory... The view of Fauchille 
seems to be that ice, being in its nature essentially different from water as well 
as from dry land, can be made with some limitations the object of exploita- 
tion.“ Mr. L. L. Breitfus has lately written that Polar States must exercise 
sovereignty over lands and islands within the limits of their sectors. Like- 
wise they should exercise it to a certain extent, subject to more precise 
definition in international law, over seas covered with ice and surrounding 
these lands and islands.“ E. A. Korovin, also having referred to the pre- 
viously quoted decree of April 15, 1926, of the Presidium of the Central 
Executive Committee of the U. 8. 8. R., reaches the conclusion that the 
conception of those who drafted the Soviet decree included under ‘‘lands and 
islands” also ice blocks and surrounding seas.!° The writer agrees with the 
opinion of E. A. Korovin. It must be remembered that some of the im- 
movable ice fields are utilized for land communication, and that it is possible 
to establish there intermediate aerial stations, etc. We are of the opinion 
that floating ice should be assimilated legally to open polar seas, whilst ice forma- 
tions that are more or less immovable should enjoy a legal status equivalent to 
polar territory. Polar States acquire sovereignty over them within the limits 
of their sectors of attraction. 


4. SEA REGIONS 


Seas lying within the Arctic Circle should be divided into two classes: 
first, seas covered with more or less immovable ice formations of considerable 
size; and, second, seas free from any ice cover. 

We have just offered a solution of the question of the legal status of seas of 
the first category, by saying that they must be regarded as territory, and 
that a Polar State in the sector of attraction in which the sea is situated ac- 
quires sovereignty over it. 

The sea regions of the second class should be divided with respect to their 
legal status into three main divisions: First, mouths of rivers, bays and land- 
locked seas with an entrance which in theory is not wider than twice the 


2 Waultrin. ‘‘La question de la sowveraineté des terres arctiques,”’ Revue Générale de Droit 
International Public, Vol. XV, pp. 412 et seq. 
18 See Balch, ‘‘ Les régions arctiques et antarctiques et le droit international,’ Revue de Droit 


International, 2d Ser., Vol. XII, p. 435. 
14 Fauchille, op. cit., pp. 657 and 658. 4 See article cited in footnote 1. 1° Jbid., 11. 
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width of marginal seas. As a matter of practice it might be wider, for in- 
stance, Hudson Bay in Canada, the White Sea and Karskoye Sea!’ in the 
U.S.S.R. The legal status of waters in this division must be assimilated to 
that of ‘“‘national waters,” 7.e., the littoral State acquires sovereignty over 
them. This is the practice in the Arctic, although the doctrine is still not 
admitted. Messrs. L. L. Breitfus and E. A. Korovin share this opinion. 

In the second division are the waters of the maritime belt (for the 
U. 8. 8. R. the breadth is twelve miles) and the waters lying between the is- 
lands of archipelagoes. The legal status of waters in this division must also 
be assimilated to that of territorial waters, z.e., to the littoral State belong 
the sovereign rights over them. Such sovereignty is limited, of course, by the 
right of innocent passage for foreign vessels. The privilege of fishing and 
hunting in these waters, when accorded, must be derived fully and exclusively 
from the littoral State. To it belongs the right of police, customs and sani- 
tary control, and of supervising navigation. Thus is this problem solved by 
the practice in the Arctic, a practice well exemplified by the characteristic 
conduct of England and France respecting their Antarctic possessions. The 
practice in fact accords, on the whole, with the theory of international law, 
although E. A. Korovin thinks that the unconditional sovereignty over these 
waters should be vested in the littoral State. 

The third division includes all the remaining waters of this category. 
It is in regard to the legal status of these waters that opinions vary the most 
widely. They drift from the doctrine of high seas (Waultrin and Balch), 
through the doctrine of multilateral condominium (Fauchille, and in the es- 
sential part of his theory, Heilborn), to the doctrine of ‘‘national sea’”’ 
(Korovin). Such a broad divergence of views is referable to lack of estab- 
lished practice in the Arctic. 

When taking into account, however, the peculiarities of the Arctic Ocean, 
and the legal status of the adjacent territories and ice, we are obliged to 
conclude that the doctrine of the high seas, if applied to the Arctic Ocean, is 
quite unsatisfactory. Sovereignty should attach to the Polar States over 
the Arctic Ocean within their sectors of attraction. The jurisdiction, how- 
ever, should be qualified by the assurance to foreign Powers of the right of 
innocent passage of all naval vessels, although the littoral State should have 
the right to regulate, control and even prohibit hunting and fishing. This 
principle has been practically recognized in the Anglo-American-Russian- 
Japanese convention of 1911 regulating fur-seal hunting; and in the conduct 
of the English and French in the Antarctic, as well as the new naval policy 
of the United States of America. 

Thus the proposed legal status for the high seas of the Arctic, is, in its 
essential part, nearly identical with that of “territorial waters.” 

“ The eastern passage into Karskoye Sea is usually filled with ice, and occasionally only 


narrow passages are left. The northern passage consists of the three narrow straits of 
Novaya Zemlya. 
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Summing up we reach the following conclusions: 
1. Polar States wield sovereignty over sea regions covered with ice, ac- 
cording to their sectors of attraction. 

2. Littoral States wield sovereignty over land-locked seas free from ice, 
and over gulfs and bays. 

3. Littoral States are entitled to a somewhat limited sovereignty over all 
remaining sea regions free from ice, as well as over territorial waters, maritime 
belts and waters between islands according to their sectors of attraction. 


5. AIR REGIONS 


A study of the conventions concerning aerial navigation, such, for example, 
as Article I of the International Air Convention of October 13, 1919,'* and 
the laws of most of the States, indicates that the international law of the 
present recognizes the unlimited sovereignty of every State over the atmos- 
phere above its territory subject to the right of innocent passage for the 
air craft of other States.!* This would include the mainland and islands, as 
well as all national waters, territorial waters, surrounding the mainland and 
islands. The “effective occupation” of this aerial space is not required 
because it is natural for a State to exercise sovereignty over its atmosphere.?° 

So that, inasmuch as the conclusions already reached are to the effect that 
Polar States exercise sovereignty over known and unknown territory lying in 
their sectorial regions of attraction, and over more or less immovable per- 
manent ice formations covering the north part of the Arctic Ocean, as well 
as over national and territorial waters, it must be acknowledged that the 
Polar States exercise sovereignty also over the atmosphere above these 
territories, ice and waters. 

The problem yet remaining to be solved is that of the right of Polar States 
to sovereignty over the aerial space above the remaining water area of the 
Arctic Ocean, free from ice, 7.e., the high seas. 

Inasmuch as the legal status of these water areas is closely assimilated 
to that of territorial waters over which a State does exercise a limited sover- 
eignty; and since, according to the international law of today a littoral State 
exercises unlimited jurisdiction over the atmosphere above its territorial 


18 Convention relating to the regulation of Aerial Navigation, October 13, 1919, Article 1: 
“The high contracting parties recognize that every Power has complete and exclusive sov- 
ereignty over the air space above its territory. 

“For the purpose of the present convention the territory of a State shall be understood as 
including the national territory, both that of the mother country and of the colonies, and 
the territorial waters adjacent thereto.” 

19 Air Navigation Act, December 23, 1920: ‘“‘Whereas the full and absolute sovereignty 
and rightful jurisdiction of His Majesty extends, and has always extended, over the air 
superincumbent on all parts of His Majesty’s dominions and the territorial waters adjacent 
thereto.” 

20 T have dealt with this question in my article, ‘‘The Problem of a State Exercising Juris- 
diction over the Space of Atmosphere.” International Law, 1928. No. 1, Moscow. 
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waters, there is no reason for treating the question of the legal status of these 
Arctic air regions in a different manner. 

This argument is strengthened when we realize the impossibility of using 
airships for economic purposes exclusively in this part of Arctic aerial space. 
If an airship should be used for operations connected with fishing and hunting 
in these open waters, it would be as necessary to obtain the permission of the 
littoral State as it would be to obtain permission for fishing and hunting from 
vessels. Moreover, it is impossible to use the air for aerial communication 
without crossing ice regions, territorial waters and territories belonging to a 
State which exercises sovereignty over the atmosphere above. 

Hence we conclude that each Polar State exercises sovereignty over the aerial 
space above the whole region of attraction of its sector. Mr. L. L. Breitfus sup- 
ports this opinion. Writing in 1928 he says: ‘‘ Within each of these sectors, 
an adjacent State exercises its sovereignty over discovered as well as over 
undiscovered lands and islands, this sovereignty being exercised not only 
over land, but also to a certain extent (yet to be precisely fixed internation- 
ally) over seas covered with ice, surrounding these lands and islands and as 
well over air regions above this sector.’’* 

The last question to be determined is that of the “region of attraction”’ of 
Polar States, as delimited by their boundaries, and of the ownership of the 
North Pole itself. 

From the foregoing examination of the legal status of Polar territories, 
we have concluded that they should be divided according to the regions of 
attraction of Polar States, and they should exercise their jurisdiction over the 
other objects of possession situated in the same region of attraction. Ac- 
cording to the now prevailing international law of the Arctic, these regions 
lie within the coast line of each of the Polar States and the meridian limits 
running up to the North Pole. In outline these regions appear like a sector. 
This geometrical drawing of a “region of attraction” explains the meaning of 
the terms employed in the present article, such as ‘“‘sector of attraction” 
or “sectorial region of attraction,’ which are now in common use. 

It now remains to try to establish the meridian limits between different 
regions of attraction of Polar States. This, however, has been done by a 
number of students of the question, and particularly by Mr. L. L. Breitfus 
in his most recent work. 

The boundaries the least open to dispute are the limits of the North Ameri- 
can sector, which were established by the treaties of 1825 and 1867. From 
the Canadian side, the boundary runs along the meridian line of 141° west 
longitude, having been established by the Anglo-Russian Convention of 
1825. From the side of the U. S. S. R., it runs approximately along the 
meridian line of 169° west longitude, fixed by the Russian-American Conven- 
tion of 1867, and more precisely by the decree of the Presidium of the Central 


21 See article cited in footnote 1. 
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Executive Committee of the U. 8. S. R. of 1926; that is to say, along the 
meridian line of 168° 49’ 32” west longitude. 

There is no ground for objection to this new line on the part of the United 
States, for it enlarges the American sector.* 

The adjacent sector is that of the U.S. 8S. R. On the east its boundary 
passes along the same meridian line of 168° 49’ 32” west longitude, and on the 
west it borders upon the Norwegian-Finnish sector, the boundary being the 
meridian line of 32° 4’ 35” east longitude according to the decree of the 
Presidium of the Central Executive Committee of the U.S. S. R. of 1926. 
This boundary line curves into the sector of the U.S. 8S. R. at about 35° east 
longitude in the region of the Spitzbergen Archipelago belonging to Norway. 
This boundary also is not open to dispute. 

The Finnish sector lying within the meridian lines of 31° and 32° 4’ 35” 
east longitude approximately, and having on a level of 70° north latitude a 
base width of only one degree, is so small that it cannot be of much impor- 
tance to Finland. 

The eastern boundary of the Norwegian sector, fixed by the Paris Con- 
vention of 1920, has already been mentioned, and the western boundary 
passes along the meridian line of 10° east longitude approximately. Den- 
mark can raise no objection to this line, as it is contiguous to that of Nor- 
way and fully satisfies her claims. 

The Danish sector lies between the meridian lines of 10° east longitude 
and of 60° west longitude approximately, with a certain curve, advantageous 
to Denmark, along the coast of Greenland. It is fixed by the Convention 
of 1924 between Norway and Denmark and has been recognized by England. 
So that the extent of this sector also is acknowledged by the States that 
have jurisdiction over the contiguous sectors. 

Lastly the Canadian sector lies between the western Danish boundary of 
the sector, 7.e., approximately between the meridian line of 60° west longi- 
tude and the eastern boundary of the American sector, 7.e., the meridian line 
of 141° west longitude. These limits are based on the Convention of 1825 
and the agreement with Denmark. 

To have adjusted the matter with finality and to have defined the legal 


* Nore BY EDITOR.—If it were true that the Convention of 1867 fixed the boundary be- 
tween American and Russian possessions at 169° west longitude, no decree of the Presidium 
of the Central Executive Committee altering this line would have any validity. As a 
matter of fact, changing the line to the eastward by 10’ 28” would not enlarge but diminish 
American territory, for it would transfer the island of Ratmanoff or Noonarbook from 
American to Russian jurisdiction. The error of the author of this article is in assuming 
that 169° west ever constituted the line. The treaty does not mention it. It describes the 
meridian as that one “‘ passing midway between the islands of Krusenstern or Ignalook and 
the island of Ratmanoff or Noonarbook, and proceeds due north without limitation into the 
same Frozen Ocean.”’ These two islands are very close together and it is to be assumed that 
the reference in the decree to 168° 49’ 32” west longitude is merely the Russian way of de- 
scribing the same line. (D.C. 8.) 


RIGHTS OVER THE ARCTIC 717 


status of the part of the Arctic Ocean which is free from ice, it would have 
been necessary to have convoked an international conference of the six inter- 
ested States mentioned above, as it was once proposed by Great Britain. 

As to the ownership of the North Pole, it should be remarked that the 
Pole is an intersection of meridian lines of the said five sectors.” Neither 
legally, nor in fact does it belong to anyone. It might be represented as an 
hexahedral frontier post on the sides of which might be painted the national 
colors of the State of the corresponding sector. 


22 Five, because the sixth, Finnish sector, ends at Spitzbergen and does not extend as far 
as the North Pole. 
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THE ELECTION OF MEMBERS OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By O. Hupson 


Bemis Professor of International Law, Harvard Law School 


The progress made in international organization during the course of the 
last decade is nowhere better illustrated than in the elections of members of 
the Permanent Court of International Justice. A generation ago, when the 
Permanent Court of Arbitration was created, following the meeting of the 
first Peace Conference at The Hague in 1899, no attempt was made to depart 
from the equal representation of all participating States; and the Convention 
for the Pacific Settlement of International Disputes of that year provides 
(Article 23) that each State may name four members of the Permanent Court 
of Arbitration. Nor did it prove possible to depart from that system at the 
second Peace Conference at The Hague in 1907; in the projet for a permanent 
court of arbitral justice which was drawn up at that time,! no provision could 
be made for the election of judges of such a tribunal, because agreement 
could not be reached. The International Prize Court, provided for in the 
Convention of October 18, 1907, which was never ratified, was to be com- 
posed of judges and deputy-judges appointed by each of the contracting 
Powers. It was to have fifteen judges sitting at any session; those of the 
eight “Great Powers”’ were to sit in all cases, and the judges and deputy- 
judges appointed by other Powers were to sit ‘by rota”; but this provision 
was not accepted by at least ten of the signatories to the convention. Here 
was a recognition of the special position of the great Powers, and an at- 
tempted compromise with the principle of equal representation which failed. 
In the years following 1907, an effort to have the same system applied in the 
selection of judges of a permanent court of arbitral justice proved abortive. 
In the Central American Court of Justice, existing from 1908 to 1918, one 
judge was selected by each of the States maintaining the court. So that in 
our entire experience before 1914, there was no indication of any successful 
method by which the members of a permanent international tribunal might 
be selected, apart from the equal representation of all States concerned. 

When a committee of jurists met at The Hague in 1920 to draft the 
Statute of the Permanent Court of International Justice, a new situation 
had already been produced in international affairs by the acceptance of the 
provisions for the Assembly and Council of the League of Nations. In the 
former body, full recognition had been given to the principle of equality of 

1 Annex to the first voeu of the Second Peace Conference of 1907. An English translation 
is published in Scott, Hague Conventions and Declarations of 1899 and 1907, p. 31. 
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States which had dominated the two Hague Conferences; while the composi- 
tion of the latter body took account of the special position of the so-called 
“Great Powers,” by giving to the British Empire, France, Italy, and Japan, 
and later to Germany, a permanent representation. This new situation was 
seized upon by the Committee of Jurists, and after long consideration it 
accepted a suggestion elaborated, if not originated, by Mr. Elihu Root, a 
member of the committee, that the judges and deputy-judges of the new 
court should be elected by the two bodies, the Assembly and the Council. 
The committee also proposed a link between the old Permanent Court of 
Arbitration and the new Permanent Court of International Justice by sug- 
gesting that the members of the former should nominate the candidates to 
be voted on in the election of members of the latter. Such provisions found 
place in the original Statute of the new court annexed to the Protocol of 
Signature of December 16, 1920, which came into force in 1921. Six elections 
have taken place since the Statute came into force: a full roster of judges and 
deputy-judges was elected September 14-16, 1921; a successor to Judge 
Barbosa was elected on September 10, 1923; a successor to Judge Moore was 
elected on September 8, 1928; successors to Lord Finlay and Judge Weiss 
were elected on September 19, 1929; a successor to Judge Hughes was elected 
on September 17, 1930; and a full roster of judges and deputy-judges was 
elected for the new term of nine years on September 25, 1930. The experi- 
ence seems to be sufficient, now, for certain observations to be made on the 
whole system. 


THE SIMULTANEOUS EXPIRATION OF TERMS OF OFFICE 


The Statute of the court has sometimes been criticized because it requires 
all members of the court to be elected at the same time. Instead of provid- 
ing that all members of the court should serve for the same period of nine 
years, it might have fixed the tenure so that the terms of some of the judges 
would expire at one time, and those of others at other times. With fifteen 
judges of the court, for instance, it would be more simple, perhaps, if the 
terms of five of the members expired at the end of each period of three years. 
Such a system would have the advantage of assuring greater continuity in 
the work of the court; but though it is now possible that all of the judges 
elected at any general election would be new to the work of the court, that is 
not probable, and the general election of 1930, at which seven members were 
reélected, has shown that continuity may be obtained under the present 
system. Moreover, there are several advantages in having all the terms 
expire simultaneously: in the long run, the number of elections which must 
be held is probably smaller; and considering the necessity of attaining agree- 
ment among the representatives of more than fifty members of the League 
of Nations, it is probably much easier to elect all the members than it would 
be to elect a smaller number. The present system probably assures satis- 
faction to a larger number of States than would a system under which a cer- 
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tain number of members of the court would be elected every three years; 
and it is significant that no change in this system was proposed when a 
protocol for the revision of the Statute was being drafted in 1929. 


THE SYSTEM OF NOMINATIONS 


The Statute of the court (Article 4) provides that its members shall be 
elected “from a list of persons nominated by the national groups in the Court 
of Arbitration,’”’ but Article 5 limits this by restricting the issuance of 
invitations to nominate ‘‘to the members of the Court of Arbitration belong- 
ing to the States mentioned in the Annex to the Covenant or to the States 
which join the League subsequently;” and ‘‘in the case of Members of the 
League of Nations not represented in the Permanent Court of Arbitration, 
the lists of candidates shall be drawn up by national groups appointed for 
this purpose by their Governments under the same conditions as those pre- 
scribed for members of the Permanent Court of Arbitration by Article 44 of 
the Convention of The Hague of 1907 for the pacific settlement of inter- 
national disputes.”” On March 12, 1930, the date of the last report of the 
Administrative Council, forty-three States were represented in the Perma- 
nent Court of Arbitration. Of these, the groups of Mexico and Turkey 
were not entitled to nominate, since these States were not members of the 
League of Nations and were not mentioned in the Annex to the Covenant. 
On the other hand, the groups of the United States, Brazil and Ecuador were 
invited to nominate, as these States were mentioned in the Annex to the 
Covenant, though they were not members of the League; yet of these three, 
only Brazil has ratified the Court Protocol of December 16, 1920. Of the 
forty-one States whose national groups in the Permanent Court of Arbitra- 
tion were entitled to nominate, the groups of forty States made nominations 
in 1930, only that of Argentina failing to do so. Sixteen members of the 
League of Nations not represented in the Permanent Court of Arbitration 
were entitled to set up national groups to make nominations. Of these, 
nominations were actually made by the groups of nine—Albania, Australia, 
Austria, Estonia, Honduras, India, Irish Free State, Latvia and Luxemburg. 
No nominations were made by national groups in Abyssinia, South African 
Union, Canada, Liberia, Lithuania, New Zealand, Paraguay. 

The invitations to make nominations must be issued by the Secretary- 
General of the League of Nations “at least three months before the date of 
the election.” In practice, they are usually issued earlier; in 1930, they 
were despatched on March 21, and the election was not held until Sep- 
tember 25. The invitations are addressed to the individual members of the 
Permanent Court of Arbitration, but they are sent under a covering letter 
to the government of each country, usually to the Ministry of Foreign Af- 
fairs. This practice is not foreseen in the Statute of the court, and its justi- 
fication is not obvious. Though the national groups sometimes send their 
nominations directly to the Secretary-General, they are more often sent 
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through some agent of the Ministry of Foreign Affairs, and the latter may 
thus have an opportunity of influencing the choice to be made. The Statute 
(Article 5) also directs the Secretary-General to invite the nominations 
“within a given time.” This is always done, but the time limit which is set 
is not absolute, and in practice nominations are received up to the last or 
almost the last minute before the election is held. The 1930 invitations 
asked the groups to nominate by August 1, but several nominations, includ- 
ing that of the United States, were received after that date and included in 
the list of candidates dated September 8, 1930.? 

There would seem to be three reasons for entrusting the nomination of 
candidates to the national groups: (1) the system is intended to secure the 
independent judgment of competent men who are not necessarily government 
officials or political leaders; (2) it leaves the representatives of members of 
the League of Nations freer in their voting in the election by the Assembly 
and the Council; and (3) it provides a useful link between the Permanent 
Court of Arbitration and the Permanent Court of International Justice. An 
alternative would have been to have the nominations made by governments; 
this might have meant that only nationals en rapport with the party in power 
would have been selected, and it might have been taken to obligate each 
member of the League to urge more strongly the election of its own nominees. 
Moreover, in the actual election, representatives of other governments 
might have felt greater embarrassment in refusing to vote for a government 
nominee. Another alternative might have been the nomination of candi- 
dates by the highest court in each State; indeed, such a suggestion seems to 
have been considered by the second Hague Conference, and it was ad- 
vanced by a Netherlands’ Government committee in 1919. But the judges 
of such national courts are not necessarily qualified to select the best candi- 
dates for an international tribunal, and this alternative would seem to have 
few advantages. The system actually in force has some disadvantages. 
First, it is not clearly understood; for instance, the British Secretary of 
State for Foreign Affairs stated in the House of Commons on July 16, 1929, 
that a British candidate had ‘received a nomination from the previous gov- 
ernment” and the Secretary of State seems to have accepted responsibility 
for the nomination of this candidate.* This is a complete misconception of 
the system of nominations. Moreover, recent experience makes it quite 
clear that some of the national groups do not select the strongest possible 
candidates from among their own nationals; the group is composed of not 
more than four persons, and frequently a smaller number, and sometimes it 
would seem that a person not persona grata to one member of the group can- 
not be nominated. Still another disadvantage of the present system is that 


* Published in League of Nations Document, A.31.1930.V. The Venezuelan nominations 
were published on September 9, 1930, in Document, A.31(a).1930.V. 

* 230 British Parliamentary Debates, p. 399. See, also, 68 Law Journal, p. 85, for a mis- 
conception of the system. 
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governments do not always feel impelled to appoint their full quota of four 
members in the Permanent Court of Arbitration. In the latest report of the 


Administrative Council of the Permanent Court of Arbitration, four States. 


are listed as having each but one member in the Permanent Court of Arbitra- 
tion. Obviously this deprives the electors of the advantage of a collective 
judgment behind the nominations by such groups. This point was em- 
phasized in the 1929 election, in which a national “‘group”’ consisted of but 
one member who nominated himself and who was elected a judge. But in 
spite of these disadvantages, and the possibility of its abuse, the present 
system is probably as good as any which might have been devised; and no 
effort was made to change it when the protocol of revision was drafted in 
1929. 

The Statute (Article 5) provides for ‘‘the nomination of persons in a posi- 
tion to accept the duties of a member of the Court.”” A compliance with this 
provision by the national groups would clearly involve their ascertaining, 
prior to making a nomination, that their nominee is in a position to accept 
such duties. But many of the national groups do not seem to feel themselves 
under this duty, and they frequently nominate persons who cannot be thus 
described. Sometimes these nominees decline to submit to the candidature 
thrust upon them; but this is not always the case, and in consequence some 
of the nominees actually voted for in the elections are not disposed to accept 
if elected. This has two disadvantages; it deprives the electors of a willing 
candidate in the list; and it adds to the importance of the formal acceptance 
after the election is held. So far, however, no candidate elected has de- 
clined to accept. The practice might be discouraged if the invitation by the 
Secretary-General contained a suggestion to the national groups that they 
should previously ascertain that their candidate is willing to accept candida- 
ture and, in the event, election. 

A large number of candidates has been nominated in each election: in 
the general election of 1921, 89 candidates were nominated by 34 national 
groups; in 1923, there were 31 candidates in the election to fill the vacancy 
caused by the death of Judge Barbosa; in 1928, there were 26 candidates in 
the election to fill the vacancy caused by the resignation of Judge Moore; in 
1929 there were 25 candidates in the election to fill the vacancy caused by the 
death of Judge Weiss, and 24 candidates in the election to fill the vacancy 
caused by the death of Lord Finlay; in 1930, there were 16 candidates in the 
election to fill the vacancy caused by the resignation of Judge Hughes, and 60 
candidates in the general election. These figures indicate a tendency of the 
national groups to approach a wider measure of agreement, as experience 
accumulates. More groups are nominating the same men, perhaps because 
of more consultation in advance. Such consultation might be carried still 
further, however, though it may not eliminate a certain tendency among the 
national groups to pay compliments by nominating persons who have no 
considerable chance of being elected. 


THE ELECTION OF MEMBERS OF THE PERMANENT COURT 


THE CONDUCT OF THE ELECTIONS 


When the first general election was held in 1921, the experiment was quite 
new and there were many doubts as to how it should be conducted. The 
Assembly and Council acted simultaneously but independently, the former 
voting in public session by secret ballot, the latter voting in private session 
by secret ballot. Of the 89 candidates on the list, votes were cast in the first 
balloting in the Assembly for only 51. The first ballot in the Assembly re- 
sulted in a majority vote for nine candidates; in the second ballot, one candi- 
date received a majority; in the third and fourth ballots, no candidates re- 
ceived a majority. Of the eleven candidates who received a majority vote in 
the Assembly, nine were also given a majority vote in the Council and were 
thus elected. A sixth ballot in the Assembly gave a majority to two 
candidates, who were thereupon voted for by a majority of the Council and 
elected. The election of deputy-judges was then begun. A first ballot in 
the Assembly gave a majority for two candidates; a second ballot gave no 
candidate a majority; a third ballot gave two candidates a majority. Com- 
parison was then made with the list of candidates who received a majority 
vote in the Council, and three candidates were found to have a majority vote 
in both bodies and were thus elected. A fourth ballot in the Assembly gave a 
candidate a majority, but the Council gave a majority to another candidate. 
After a fifth ballot in the Assembly, and another ballot in the Council, 
the deadlock remained. A conference committee was then set up, and its 
nominee promptly received a majority of the votes in both the Assembly 
and the Council. The election was thus completed on the second day after 
it was begun. The event was justly a cause for rejoicing;* the system had 
succeeded; 42 members of the League of Nations had voted; 12 ballots had 
been taken in the Assembly. All the 15 members of the court elected were 
candidates nominated by the national groups; but it was necessary to resort 
to the expedient of a joint conference of representatives of the Assembly and 
the Council, as provided for in Article 12 of the court Statute. 

At the general election on September 25, 1930, a practice had grown 
up which simplified the procedure, and fewer questions arose. The election 
was greatly facilitated, also, by the increase in the number of judges. The 
Protocol for the Revision of the Statute of September 14, 1929, would have 
increased the number of judges to fifteen and abolished the post of deputy- 
judge. When this protocol failed to come into force, owing to the objection 
of Cuba, the Council of the League of Nations proposed, on September 12, 
1930, that the Assembly increase the number of judges in accordance with 
the provisions of Article 3 of the court Statute; these bodies were not 
competent to abolish the post of deputy-judge. The Assembly adopted this 


*“One dream of the ages has been realized in our time.” James Brown Scott, in this 
J ouRNAL, Vol. XV, p. 558. “It should have given to every lawyer a thrill of cosmic vibra- 
tion.” John H. Wigmore, in 16 Illinois Law Review, p. 207. 
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proposal, apparently quite willingly. But it is difficult to find any impelling 
reasons for the increase; certainly the prospect of cases to come before the 
court does not justify it; nor does the court’s experience give very convincing 
reason for the change. An explanation is probably to be found in the 
desire of representatives in the Assembly to facilitate the election; but no 
serious inconvenience is to be anticipated as a result of having fifteen judges 
instead of eleven. 

Though the general election in 1921 occupied three days, that in 1930 was 
completed in one day. Fifty-two members of the League of Nations voted 
in the Assembly in 1930. On the first ballot in the Assembly, fourteen candi- 
dates received a majority of the votes, and as they were all voted for by a 
majority of the Council, they were elected. The second, third and fourth 
ballots in the Assembly yielded no majority. On the fifth ballot, M. Urrutia 
(Colombia) received a majority in the Assembly, but he was not on the Coun- 
cil list. The sixth to ninth ballots yielded no majority. On the tenth 
ballot, M. Hammarskjéld (Sweden) received a majority vote in the Assembly, 
but the Council meanwhile had given a majority for M. Urrutia, and he was 
elected after the eleventh ballot in the Assembly. The balloting for deputy- 
judges then began. On the first ballot, one candidate had a majority, two 
candidates had a majority on the second ballot, and a fourth candidate 
received a majority on the fifth ballot. Three of these four received the 
majority vote in the Council, and were elected; after a sixth ballot in the 
Assembly, the fourth deputy-judge was elected. Seventeen ballots were thus 
required in the Assembly, but it was not necessary to set up a joint conference 
to complete the election. 

The device of a conference committee for the reconciliation of the diver- 
gent views of the Assembly and the Council is of the utmost importance. 
It resembles the procedure by which divergent views of the House of Repre- 
sentatives and the Senate of the United States are brought into harmony. 
M. Adatci (Japan), who was a member of the Committee of Jurists in 1920, 
told the Assembly in 1921 that it had been the opinion of the Committee of 
Jurists that a situation would never arise in which it would be necessary to 
employ this device.’ It had to be resorted to, however, in 1921. Whether 
used or not, the device is a comfortable thing to have in the background and 
it should ensure escape from any serious deadlock. 


THE FILLING OF VACANCIES 


The filling of vacancies by bye-elections has occasioned little difficulty. 
One question always arises as to the declaration of the existence of a vacancy. 
In the case of the death of a member of the court, there is no problem; but 
if a member resigns, no body has been vested with special authority to accept 
the resignation and to declare a vacancy to exist. The Statute (Article 14) 
mentions vacancies, but makes no provision for resignations. The Protocol 


* Records of the Second Assembly, Plenary Meetings, p. 255 (1921). 


t 
i 
p 
0 


THE ELECTION OF MEMBERS OF THE PERMANENT COURT 725 


for the Revision of the Statute of September 14, 1929, would have remedied 
this obvious defect in the Statute. In practice, only two judges have re- 
signed, Judges Moore and Hughes. In 1928, Judge Moore addressed his 
resignation to the Secretary-General of the League of Nations. Judge 
Hughes addressed his resignation, on February 15, 1930, to the Secretary- 
General of the League of Nations, sending a similar message to the President 
of the court, ‘‘to take effect immediately’’; his resignation was accepted by 
the Council of the League of Nations on May 12, 1930, but “subject to the 
concurrence of the Assembly.” In 1929, two vacancies existed simul- 
taneously, and separate nominations were made for each; but when the 
Assembly and the Council came to fill them, a single election was held.® 
This meant that candidates nominated for either vacancy became eligible to 
election to fill the other vacancy. No question arose as to the regularity of 
this procedure, and as only one ballot was necessary, it produced no serious 
consequence; but its propriety may well be questioned. 


THE NATIONALITY OF JUDGES 


The Statute (Article 2) envisages a court ‘“‘composed of a body of in- 
dependent judges elected regardless of their nationality”; but it directs 
(Article 9) the electors to “‘bear in mind”’ that ‘‘the whole body should rep- 
resent the main forms of civilization and the principal legal systems of 
the world,” and it further limits the body by providing that more than one 
national of the same member of the League may not be “considered as 
elected.” The requirement of election “regardless of nationality” is 
modified by the Statute itself, therefore, and it seems to envisage most arti- 
ficially what is actually possible. Of course, the judges are not elected ‘‘re- 
gardless of their nationality’’; no such election could succeed. States will 
doubtless always take pride in having their nationals on the court; and so 
long as they do, their votes in the election must be influenced accordingly. 
Perhaps, also, the satisfaction with which the court is regarded will in some 
measure depend on the nationality of the judges. 

In the two general elections, to date, it seems to have been generally under- 
stood that one judge possessing the nationality of each of the ‘‘Great Pow- 
ers” should be elected. This did not apply to the case of Germany in 1921, 
but that is to be explained by Germany’s not being at that time a member of 
the League of Nations. In each case in which a vacancy has been filled, to 
date, the person elected has been of the same nationality as the previous 
incumbent; only five vacancies have been thus filled, but one can foresee the 
growth of a practice which would make it a general rule that vacancies should 
be filled with such nationals, and the result might not always be desirable. 

On July 19, 1930, the representatives of twelve Latin-American States ad- 
dressed a communication to the Secretary-General of the League of Nations, 

® For a report on the procedure by the General Committee of the Assembly, see League 
of Nations Document, A.57.1929.V. 
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stating that their governments “consider that they should be represented in 
the Court in the same proportion as on the Council, and that, of the fifteen 
members of the Court, three should be nationals of Latin-American coun- 
tries.’ It was stated that this proportion should be maintained “‘in view of 
the probability of an increase in the near future in the number of American 
countries which are Members of the League’’; as all American States, except 
the United States, Brazil, Costa Rica, Ecuador and Mexico, are now mem- 
bers of the League, it is not very clear how this increase is to be effected. It 
was also contended that the provision for the representation of the ‘‘main 
forms of civilization and the principal legal systems of the world,’ properly 
applied, required this ‘‘equitable distribution of the judges’ posts.” If the 
justice of this demand be admitted—and no continent can be supposed to 
have a monopoly of brains and ability—it may be questioned whether the 
establishment of such a rule would produce the best results in the long run. 
The compliance with the demand in the election by the Assembly and Coun- 
cil in 1930, can hardly be taken to have established the rule for the future. 

One phase of the situation has changed very materially since the first 
general election in 1921. At that time, the Council of the League of Na- 
tions consisted of the representatives of eight states, of which four were 
permanently represented, commonly called the “‘Great Powers”; it was 
therefore impossible for any combination of other Powers to elect a judge 
against the combined votes of the ‘‘Great Powers.” In 1930, however, the 
Council consists of the representatives of fourteen members of the League 
of Nations, of which only five are permanently represented. Hence a 
combination of other Powers might elect a judge against the disapproval of 
the combined ‘‘Great Powers.” To this extent, therefore, the situation met 
by the election system in 1921, is no longer provided for. Conceivably, it is 
legally possible for the Assembly ard Council to elect a roster of judges 
which would include no national of any of the ‘“‘Great Powers,” though it is 
practically inconceivable, as things now stand, that this should ever be done. 


RESULT OF THE GENERAL ELECTION OF 1930 


The result of the general election in 1930 is most gratifying. Five of the 
judges—Altamira (Spain), Anzilotti (Italy), Bustamante (Cuba), Froma- 
geot (France), and Hurst (Great Britain)—were reélected; four of the 
remaining five did not stand for reélection. The election of Judge Kellogg 
is a reélection in form only, as he became the successor of Judge Hughes 
only a few days before the general election was held. Two of the deputy- 
judges—Negulesco (Roumania) and Wang Chung-Hui (China)—were 
elected judges. The new judges are: Adatci (Japan), van Eysinga (Nether- 
lands), Guerrero (Salvador), Kellogg (United States), Rolin-Jaequemyns 
(Belgium), Rostworowski (Poland), Schiicking (Germany), and Urrutia 
(Colombia). The new deputy-judges are: Erich (Finland), da Matta 


7’ Published in League of Nations Document, A.31.1930.V., p. 23. 
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(Portugal), Novakovitch (Yugoslavia), and Redlich (Austria). All of the 
candidates elected promptly accepted to serve. Each of the new members 
of the court, except Judge van Eysinga, was the nominee of his own na- 
tional group. Each of the new judges, except Judge Kellogg, is a member of 
the Permanent Court of Arbitration. The new roster complies quite ade- 
quately with the principle that ‘‘the whole body should represent the main 
forms of civilization and the principal legal systems of the world,” though 
it seems unfortunate that no Scandinavian was elected; and the variety of 
experience of the new judges is a guarantee of their usefulness to the court. 
Certainly the prospect before the court was never brighter; it has passed the 
period of experimentation, and it may now be regarded as a fixture in our 
international life. 

The election of nineteen members of the court is by no means the free-for- 
all contest which it seems to be regarded in some quarters. There are usu- 
ally various candidates whose election is more or less assured in advance, and 
the number of places which give rise to contest is relatively small. In 1930, 
for instance, it was to be expected that judges would be elected who had 
American, British, French, German, Italian and Japanese nationality. The 
Latin-American States were claiming three places on the court, and a Spanish 
member was almost a certainty. This left a serious contest about only five 
of the judges, and one of these places would doubtless have gone to Judge 
Huber if he had consented to be a candidate for reélection. Nor was there 
much doubt as to the individuals to be chosen in most cases. Some of the 
judges were sure of reélection; and other candidates, as the nominees of their 
respective national groups, were quite certain to be elected. 

From the results of the six elections which have been held to date, the 
conclusion seems clear that the system of election has proved to be a great 
success. It is expeditious, it is not cumbersome, and it works. The post- 
War world has succeeded where the pre-War world had failed. 


§ The record of the election is published in the Journal of the Eleventh Assembly, 1930, pp. 
270-274. The Assembly and the Council acted under the provisions of the Statute as 
annexed to the Protocol of December 16, 1920; but the assembly seems to have envisaged the 
possibility that the Revision of Protocol of September 14, 1929, may come into force during 
the next nine years. M. Pilotti (Italy), as rapporteur for the First Committee, therefore 
made the following statement to the assembly: “If fifteen judges were elected under the new 
proposal, recourse would only be had to the deputy judges in quite exceptional cases. The 
present assembly, however, would have to elect four deputy judges in conformity with the 
Statute of 1920. These deputy judges, however, would not be called upon to fulfill their 
duties in the event of the new Protocol coming into force.’ Idem, p. 270. 
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BASIC RULES OF THE JUGOSLAV LAW CONCERNING 
NATIONALITY 


By J. PERITCH 
Professor of Law at the University of Belgrade 


The State of the Serbs, Croats and Slovenes, or the State of Jugoslavia, 
is one of the creations of the World War (1914-1918). It is composed of 
the former Kingdoms of Serbia and Montenegro, of the Southern Slavic 
provinces belonging to the former Austro-Hungarian Monarchy (see the 
Treaties of Peace of St. Germain of September 10, 1919, and of Trianon of 
June 4, 1920), and of a certain part of the Bulgarian territory (see the Treaty 
of Neuilly of November 27, 1919). The Jugoslav State was founded by the 
Pact of Union of December 1, 1918 n.s. (signed at Belgrade, capital of the 
former state of Serbia, and now capital of Jugoslavia) and was subsequently 
recognized by the Treaties of Peace (1919-1920) which liquidated the World 
War, as well as by the neutrals.! It secured its Constitution on June 28, 
1921, whereby the State of Jugoslavia was to be a monarchy, in its nature 
constitutional (with the Karageorgevitch dynasty), parliamentary (of the 
unicameral type) and hereditary. Moreover, according to the same Con- 
stitution, Jugoslavia was to be a unitary and centralized state. This was 
a mistake on the part of the Jugoslav Constituent Assembly, as we have 
endeavored to show elsewhere.2 The Jugoslav State should rather have 
been organized on a federative basis; it should have been made a federated 
state, z7.e., a Bundesstaat, and not a federation of states, 7.e., a Staatenbund. 
And indeed all the difficulties thus far experienced by the new state are at 
bottom ascribable to the aforesaid mistake by the Jugoslav Constituent 
Assembly of 1921. Recently the Jugoslav Constitution was abolished by 


1 By Turkey the State of Jugoslavia was not recognized until the conclusion of the Treaty 
of Angora of February 5, 1926, between the two states. Jugoslavia has not yet acceded to 
the Treaty of Lausanne of July 24, 1923, which took the place of the Treaty of Sévres of 
August 10, 1920. 

* Especially in our articles “‘ Hinheitsstaat oder Bundesstaat in Juogslavien?” published in 
the Neue Ziircher Zeitung, Zurich, Switzerland, 1922, and ‘‘ Die politische Fortentwicklung des 
jugoslawischen Staates,’’ published in the same journal, 1928. 

* Concerning the character of the Jugoslav State, one school of opinion holds that both 
from the foreign point of view (international law) and from the domestic point of view it is 
not a new state but rather the old Kingdom of Serbia aggrandized by annexations. Accord- 
ing to a second school of opinion, Jugoslavia is a new state only from the domestic point of 
view, while from the foreign standpoint it is the State of Serbia aggrandized. Finally, 
according to a third school, to which we ourselves adhere, the Jugoslav State is a new state 
both from the point of view of international law and from the point of view of the internal 
public law of Jugoslavia. On the genesis of the Jugoslav State see our study “‘ Principaux 
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a proclamation of January 6, 1929, made by the present King of Jugoslavia, 
Alexander Karageorgevitch. Now the principle of the separation of public 
functions, a characteristic of the modern state, is no longer valid in Jugo- 
slavia. All the functions of the state, legislative, judicial,* and executive, 
are joined in the person of the monarch. The character of a unitary and 
centralized state has been preserved for Jugoslavia, but, and this should 
be clearly understood, also after the abolition of the Constitution. 

Jugoslavia is one of the most heterogeneous countries of Europe, not only 
from the point of view of ethnology, but also from the standpoint of legis- 
lation. Asa matter of fact, Jugoslavia is composed of siz legislative regions, 
to wit, (1) Serbia; (2) Montenegro; (3) Slovenia-Dalmatia, territory formerly 
belonging to Austria, or Cisleithania; (4) Croatia-Slavonia (a section which 
prior to the founding of the Jugoslav State was a part of Transleithania, 7.e., 
Hungary proper, but which enjoyed considerable autonomy with its own 
national assembly or Sabor, and a vice-chief of state, the ban; this autonomy 
was completely lost to Croatia-Slavonia when it joined Jugoslavia); (5) 
Voivodine, or the former Serbian duchy (containing the provinces of Banat, 
Batchka, Baragina and Mour; these provinces formerly belonged to Trans- 
leithania); (6) Bosnia-Herzegovina (it was a part of Austria-Hungary, 
without having belonged specifically to either half of the Dual Monarchy. 
Since its annexation by the Monarchy in 1908, Bosnia-Herzegovina had en- 
joyed an autonomy comparable to that of Croatia-Slavonia, and from 1910 
on it had its own constitution. All this ceased when it entered the State 
of Jugoslavia). 

As for the legislation in Jugoslavia, it is in principle still in the same condi- 
tion in which it was on the day of the Pact of Union, December 1, 1918.° 
The same is true, specifically, of the laws which were in force on that day in 
the six legislative regions just mentioned. We have said “‘in principle,” for 
since the union, legislative unification has been realized in many judicial 
matters. This has become especially intense since the abolition of the 
Constitution. But in the field of private law (material and formal) much 
still remains to be done in this connection. 

A legislative unification which was long delayed is that pertaining to Jugo- 
slav nationality. The great diversity of legislation in this field of law led 
to numerous difficulties and complications in the new state. Naturally 
this fact was bound to have an unfavorable effect upon the development 


traits caractéristiques de la Constitution du Royaume des Serbes, Croates et Slovénes (Y ougo- 
slavie) du 28 juin, 1921,” lectures given in the Faculty of Law of the University of Paris, 
May, 1928. Extract from the Revue du Droit, de la Legislation et de la Jurisprudence, Paris 
(1928-1929), from the Bulletin mensuel de la Société de Législation comparée de France, 
Paris (1928-1929), and from the Revue internationale de Sociologie, Paris (1928). 

‘ The judicial function is exercised by courts whose judges have no permanent tenure. 

* Beginning with January 1, 1919, the new (Gregorian) calendar was applied to the entire 
State of Jugoslavia. The old (Julian) calendar has remained only in the Orthodox (Greek) 
Christian Church. 


730 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of juridical matters in the country. Thus, for instance, if a foreigner de- 
sired to acquire Jugoslav nationality, or if a Jugoslav subject wished 
to abandon his nationality, he was confronted by the necessity of fulfilling 
the conditions of the laws of all six aforementioned Jugoslav legislative 
regions pertaining to the acquisition or loss of nationality. It follows from 
this that prior to the new Law on Nationality of September 21, 1928, it was 
practically impossible to be naturalized in Jugoslavia or to give up Jugoslav 
nationality, at least to the extent that these laws differed from one another. 
And, indeed, naturalization and denationalization did not take place very 
frequently in Jugoslavia before the passage of the Law on Nationality. 

The Law on Nationality was published on November 1, 1928, in the Jugo- 
slav Sluzbene Novine, the official journal. This is the day on which it ac- 
quired binding force, for no vacatio legis was prescribed. (Art. 64, par. 1 
of the law.) It contains sixty-four different articles in six chapters. Since 
it would require too much space to give a commentary on the entire law, 
we shall restrict ourselves here to an exposition of the basic rules which it 
lays down. 

These rules are as follows: 

1. The admission of the principle of jus sanguinis for nationality of origin 
(Art. 7). Only in exceptional cases is the jus soli adopted (notably with 
regard to foundlings. Arts. 9 and 53, line 10). 

2. Jugoslav nationality is not imposed upon any person. Consequently 
a foreigner can acquire Jugosiav nationality only in case he demands it. 
It should be understood, however, that the alien applicant must have the 
juridical capacity to change his nationality, and this capacity is judged in 
Jugoslavia according to the national laws prevailing in the foreign country 
from which the applicant hails, unless he be without any nationality. In 
this case he must have the capacity in accordance with the law prevailing in 
his place of domicile, or in accordance with the Jugoslav law, if specifically he 
is domiciled in the Jugoslav State wherein he desires to be naturalized. But, 
on the other hand, the Jugoslav State is not any longer bound to naturalize 
the alien who demands such naturalization, even if, let us suppose, he has 
fulfilled all the conditions prescribed by the law (on rule 2 see Arts. 12, 14, 
15, 16, 53, lines 4, 5, 6 and the last line, Art.58,end). Hence nationality is, ac- 
cording to the Jugoslav Law on Nationality of 1928, a legal relation result- 
ing from an agreement between the individual and the state. This prin- 
ciple has also been respected in the aforementioned treaties of peace of 
1919-1920, since a right of option has been guaranteed to the Austrian, 
Hungarian and Bulgarian nationals exposed to the change of nationality. 

3. Naturalization presupposes a more or less prolonged stay on Jugo- 
slav territory (Arts. 12, 13, 53, lines 5 and 6). The Jugoslav State requires 
that the alien desiring to acquire Jugoslav nationality should first prove his 
attachment to it, and this proof the Jugoslav sees in a prolonged stay of the 
applicant upon Jugoslav soil. Only in exceptional cases does the Jugoslav 
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State grant naturalization without imposing any condition of probation. 
Such cases are provided for in Art. 14 (e.g., if a learned alien has just been 
elected professor in a Jugoslav university). But in no case has an alien the 
right to naturalization in Jugoslavia because he has been domiciled there 
foralong time. That fact can only be one of the conditions making possible 
his naturalization. And the alien can not automatically acquire Jugoslav 
nationality solely on the basis of sojourn. According to the principle 
mentioned under heading 2, there is required also the consent of the Jugo- 
slav State. Nevertheless, Art. 13 of the Jugoslav Law on Nationality ad- 
mits a derogation in this case by guaranteeing a true right to naturalization 
in favor of persons sojourning in Jugoslavia for thirty years, provided they 
satisfy also the other conditions laid down by Art. 13. (See also in this 
connection Arts. 53, end; 57, line 2; and 58.) But, on the other hand, the 
Jugoslav State can not impose Jugoslav nationality upon any alien by 
virtue of the fact that he is for a long time (even for as long as thirty years 
—see Art. 13) established on Jugoslav soil. So long as the alien does not 
expressly ask for Jugoslav nationality he remains an alien or eventually a 
person without nationality (with regard to those without nationality, 
note an exception to Arts. 9 and 53, line 10, already mentioned in this 
account). 

4. Jugoslav legislation recognizes the principle of denationalization as a 
prerequisite to naturalization. See Art. 12, line 4. By virtue of this princi- 
ple an alien must first obtain, in the country of his origin, his denationaliza- 
tion if he desires to become a Jugoslav subject. The purpose of this provi- 
sion is to avoid an accumulation of nationalities (Art. 2). Without the 
institution of denationalization such accumulation might result, particu- 
larly in the case of a state in which the subjects do not lose their nationality 
solely by virtue of the fact that they allow themselves to be naturalized in 
another country. Of course denationalization would not be necessary in 
case the alien applicant proved that according to the legislation of his 
country he ceases to belong to it upon acquiring another nationality. Only 
in the case of exceptional naturalization, Art. 14, can an alien become a Jugo- 
slav subject without having first been relieved of the ties of nationality 
in his former country. (See in this connection also Arts. 55, line 4, and 58, 
line 1.) 

5. The Jugoslav Law on Nationality, it should be clearly understood, 
does not recognize any perpetual allegiance. Hence it is permissible for 
any Jugoslav subject to give up his nationality and to become the subject of 
another state. (Art. 21, lines 1 and 5; Arts. 22-27, 31 and 56.) The Jugo- 
slav Constitution of 1921 had already guaranteed to every Jugoslav subject 
a right to denationalization (Art. 20). The Law of 1928, by virtue of the 
said article of the Constitution, makes the exercise of this right dependent 
upon the previous accomplishment of the conditions enumerated in Arts. 
23-25 and 27 (for example the accomplishment of the applicant’s obligations 
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toward the states and toward individuals.6 Consequently a Jugoslav sub- 
ject ceases to be one only if he has been relieved of the bonds of nationality 
in his country by a decision of the Jugoslav authorities (Art. 26). More- 
over, as we have just seen, every subject has the right to be relieved of Jugo- 
slav nationality if he satisfies the conditions prescribed by the law. In other 
words, a Jugoslav subject who may have obtained naturalization in some 
other country, without having first been denationalized in Jugoslavia (for 
in some countries there are laws which do not require previous denationali- 
zation in the former country as a prerequisite for the naturalization of alien 
nationals), does not by virtue of that fact lose his capacity as a Jugoslav 
subject. Indeed, Art. 21 of the Law of 1928, which enumerates the cases in 
which Jugoslav nationality is lost, does not foresee this case of loss of the 
said nationality. As we know, there are many countries according to the 
laws of which a subject ceases to be one if he has voluntarily acquired 
another nationality, although he was not previously denationalized. Never- 
theless, Art. 28 of the Law on Nationality provides that a Jugoslav subject 
who, after having obtained his majority, has lived for thirty years outside 
of his country without having fulfilled his obligations toward it during that 
period, ceases to be a Jugoslav subject. Hence this is a case in which a 
Jugoslav national is deprived of that capacity without having asked for 
denationalization. And if in the given case he has not at the same time ob- 
tained another nationality, he will be without any nationality whatsoever. 
If we except Art. 32, wherein the law deprives a Jugoslav subject of his na- 
tionality if he enters the military or civil service of a foreign state without 
an authorization from the Jugoslav public authorities, and if he remains 
in such service in spite of an invitation from the Jugoslav Minister of the 
Interior to quit the said service, the rule laid down in Art. 28 is the only 
case, we think, in which the Jugoslav legislator neglected the principle of 
denationalization in the matter of naturalization. Otherwise, it has been 
rigorously observed with a view to doing away with the cases of heimatlosat, 
as well as with the cases of cumulation of nationalities. 

6. The Jugoslav Law on Nationality has adopted the system of the unity 
of family, not only in legitimate families, but also in illegitimate, 7.e., natural 
families. Thus (1) legitimate or legitimated children secure the nationality 
of their father (Arts. 7a, 8, and 42); (2) natural children assume the status of 
their mother (Arts. 7b and 42); (3) the naturalization of the legitimate 
father carries with it also that of his legitimate or legitimated children less 

* These conditions are so numerous and in many cases so difficult, not to say impossible, 
of accomplishment (e.g., that of the previous execution of all obligations, public as well as 
private. Arts. 23 and 24), that in reality they are frequently tantamount to a practical 
frustration of the right to abandon Jugoslav nationality, a right guaranteed by Art. 22 of the 
Law. On this subject see our studies: ‘‘ Le Droit international privé dans la Constitution du 
Royaume des Serbes, Croates et Slovenes (Yougoslavie)’’, in Revue de Droit international privé, 


Paris, 1926, pp. 370-373; also Le Droit international privé en Yougoslavie” in Bulletin de 
U' Institut intermédiaire international, The Hague, 1926, pp. 234-235. 


BASIC RULES OF THE JUGOSLAV LAW CONCERNING NATIONALITY 733 


than twenty-one years of age. This does not apply, however, to a daughter 
who is already married (Art. 42, line 2). The naturalization of the hus- 
band also carries with it the naturalization of his wife, on condition that the 
latter does not renounce such naturalization in order to be able to preserve 
her original nationality which she has kept since her marriage. In case 
there is no father, the legitimate or legitimated children less than twenty- 
one years of age acquire the same status as their legitimate mother in case she 
is naturalized (Art. 42). Natural children under twenty-one years of age 
embrace the new nationality of their natural mother in case she is naturalized 
(Art. 42). These two latter rules are not applicable to daughters already 
married (cf. Art. 30). A posthumous legitimate child secures the status of 
its father (Art. 42, line 3). 

7. So far as marriage is concerned, the Law on Nationality has not 
adopted the system of Art. 48 of the Serbian Civil Code (this dates from 1844 
and is in principle an abridged translation of the Austrian Civil Code of 
1811), which subjected the change of nationality on the part of the wife in 
this case to a condition of reciprocity. Rather has it expressed itself in 
favor of the system of the Austrian Hof-Dekret of February 23, 1833 n.s., 
which did not require the fulfilment of this condition at the time of the mar- 
riage of an alien woman with an Austrian. The alien woman became zpso 
facto an Austrian subject, without reciprocity. At least the Austrian au- 
thors, for example M. von Stubenrauch, do not mention this condition. 
Art. 10 of the Law of 1928 states: ‘‘ Through marriage with a subject of the 
Kingdom an alien woman acquires the nationality of the Kingdom,”’ but 
the same article adds: “except in case she has by a declaration before her 
marriage preserved her nationality of origin.” The same system is adopted 
in case of the marriage of a Jugoslav woman with an alien (Art. 29). By 
deciding that in principle the married woman takes the nationality of her 
husband, the Jugoslav Law has fallen in line with the European system 
which places above the principle of liberty that of unity of family. On the 
other hand, the law of the United States of America of September 22, 1922, 
places freedom of choice above the unity of family and states that through 
marriage a woman does not lose her nationality. Her right to preserve 
her nationality, so long as she does not expressly wish to change it, a right 
which emanates from her freedom of choice, is therefore reserved to her also 
in case of marriage. From such a diversity of usages with regard to mar- 
riage the conflicts of laws develop which lead sometimes to cumulation of 
nationalities and sometimes to Heimatlosat.’ 

8. An alien can not through naturalization obtain Jugoslav nationality 
if he does not previously show by a certificate that he will be received as 
indigenous in a certain Jugoslav commune (Arts. 3 and 12, line 4,60). The 

7 We have endeavored to give a more extended comparison of the European system and the 


American system in our article “‘ Nationalité et mariage’’ in the Revue de Droit international, 
Geneva, 1927. 
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alien who does not succeed in acquiring indigenousness in a Jugoslav com- 
mune can not become a Jugoslav subject, for only those are Jugoslav sub- 
jects who have the right to belong as indigenous to a Jugoslav commune. 
Outsiders have no such right. No doubt alien nationals have the right, on 
condition of legislative reciprocity (Art. 33 of the Austrian Civil Code, 
Art. 47 of the Serbian Civil Code), to settle in Jugoslav territory, but so 
long as they have not been naturalized as Jugoslavians they are merely 
domiciled aliens, 7.e., without indigenousness in the commune wherein they 
have settled. According to the Austro-Hungarian laws—and these laws 
are valid not only in the Jugoslav provinces formerly belonging to Austria- 
Hungary, they will also, according to the Jugoslav Law on Nationality 
(Art. 60; cf. also likewise Art. 61), be extended by a new future law to the 
entire Kingdom, that is also to Serbia and Montenegro, where they do not 
now exist—there are in a sense two kinds of nationality in Jugoslavia. 
They are (1) the common, general Jugoslav nationality, that is nationality 
with respect to foreign countries (in international law); and (2) private, 
domestic nationality whereby every Jugoslav subject is attached to a cer- 
tain Jugoslav commune. This latter is called communal indigenousness. 
The aforementioned Austrian law regulates the conditions of acquisition, of 
change, and of loss of communal indigenousness, as well as the duties and 
rights which it entails. These duties and rights are not the same as those of 
aliens simply domiciled in Jugoslavia, who, as we have pointed out, can not 
become indigenous in any Jugoslav commune so long as they have not be- 
come Jugoslav subjects. 

9. According to Art. 46 ‘‘ Adoption has no effect with regard to the nation- 
ality of the person adopted.” The Jugoslav law, in following the legal 
practice of most of the states in this respect, intended by this regulation to 
do away with abuses and speculations which had been made possible by the 
application, to adoption, of the rule of the unity of family in matters of 
nationality. 

10. As for the recovery of Jugoslav nationality which has been lost, the 
law deals with this matter in Chapter IV (Arts. 38-41) and lays down the 
rule that Jugoslav nationality is recovered according to the same regulations 
whereby it is acquired by an alien, that is, through naturalization (Art. 38). 
The law derogates from this rule in favor of persons who have lost Jugoslav 
nationality in consequence of the naturalization of their father (Art. 39), 
and also in favor of a former Jugoslav subject, a woman, who has ceased 
being Jugoslav by virtue of marriage with an alien from whom she has 
since been physically separated or divorced (Art. 40). To these two cate- 
gories of former Jugoslav subjects the law offers the recovery of Jugoslav 
nationality (cf. also Art. 59). It facilitates recovery also for former Jugo- 
slav subjects of Serbian-Croatian-Slovenian race who have lost their Jugo- 
slav nationality by virtue of Art. 28 (absence of thirty years from the coun- 
try). Cf. Art. 57, line 3. 
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11. Naturalization has no retroactive effect. The alien is considered a 
Jugoslav subject (Art. 18) only from the day on which he takes the oath after 
having obtained his naturalization (cf. also Art. 20). The same rule applies 
also to denationalization. According to Art. 27, line 2, the denationalized 
Jugoslav subject ceases to be a Jugoslav subject only from the day of the 
issuance of the certificate relative to his denationalization. But before the 
denationalization can produce this effect, the Jugoslav subject must have 
obtained some other nationality (Art. 25), or he must have established him- 
self outside of the kingdom, or finally, he must leave the kingdom within a 
year (Art. 27, line 1). 

After this brief exposition, we may call attention to the fact that the 
Jugoslav Law on Nationality makes a recapitulation in Arts. 53, 55, and 
58, giving a complete list of categories of persons who, on the day when the 
law became binding (7.e., November 1, 1928), are to be considered Jugoslav 
subjects. There are included in this list also those who became Jugoslav 
subjects by virtue of the Treaties of St. Germain, Trianon and Neuilly. 
This list is very useful when one considers the manner in which the new Jugo- 
slav State was founded. Among these categories of persons we shall note 
here merely that which is covered by line 6 of Art. 53. This provision clears 
especially the legal status of the Russian emigrants in Jugoslavia. Up to 
the time when the Russian Soviet Government in Moscow denationalized 
all Russian subjects who had not complied with a decree of this govern- 
ment (of 1923, unless we are mistaken), inviting them to return to Russia 
by a certain date, on the penalty of losing their Russian nationality, the 
legal status of the Russian refugees in Jugoslavia was not complicated. Asin 
the other states to which they had fled, particularly after the failure of the 
action of General Wrangel in 1919, they were aliens but not heimatlos, since 
they possessed a nationality, viz., Russian nationality. But since their de- 
nationalization, which we have just mentioned, the Russian refugees be- 
came heimatlos and their status was thenceforth puzzling and precarious. 
The Jugoslav law put an end to this state of affairs. The provisions of line 
6 of Art. 53 of the law, quoted above, naturalize as Jugoslavians all those 
Russian refugees who fulfill the conditions stipulated by those provisions as 
well as by the last line of Art. 53 (the latter line determines the period within 
which the Russian refugees must avail themselves of the advantage of Art. 
53, line 6). As for those Russian refugees who do not satisfy the conditions 
of Art. 53, line 6, Art. 58 provides that Jugoslav nationality may be con- 
ferred upon them if they so request within a period of six months from 
the coming into force of the Law on Nationality. 

We shall conclude our exposition with the following remark. Even after 
the new Law on Nationality, and despite its statement that “‘ Nationality is 
one and the same throughout the Kingdom of the Serbs, Croats and Slovenes” 
(Art. 1, line 1), the necessity of knowing to which Jugoslav province a given 
Jugoslav subject belongs as a ressortissant will not be entirely eliminated. 
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This is particularly the case because private law (material and formal), as 
we have already remarked, is not yet unified in the new state, except as 
regards the laws on bills of exchange and checks. These have been unified 
by the Jugoslav Law on Bills of Exchange, of November 29, 1928, and the 
Jugoslav Law on Checks, of the same date. The two Laws were published 
in the official journal of Jugoslavia on December 19, 1928, with a vacatio 
legis of one year. On this account, and to the extent that private law has 
not been altogether unified, it will remain necessary in certain legal connec- 
tions to know from which Jugoslav province a person or the persons in 
question hail. This is especially the case with the personal statute, which, 
for the said reason, is always governed in Jugoslavia by the law of that Jugo- 
slav province from which the interested person issues. The same is true 
in this connection when private international law is involved. Thus ac- 
cording to Art. 130 of the Serbian Civil Code, modified on May 7, 1868, 
o.s., the investigation into the question of natural paternity is prohibited, 
except in case of abduction or rape (Arts. 188, 189 and 191 of the Serbian 
Penal Code of April 10, 1860, o.s.),8 while according to the Austrian Civil 
Code (Art. 163) such investigation is permissible. If at the present time an 
action involving investigation of natural paternity is brought before a 
Serbian court against a Jugoslav subject, the court will either permit or 
will not permit such investigation, depending upon the question whether 
the action affects a Jugoslav subject from a Jugoslav province wherein the 
Austrian Civil Code prevails (e.g., the provinces of Slovenia, Dalmatia and 
Croatia-Slavonia), or whether it affects a Jugoslav subject from Serbia or 
from Montenegro where, as we have pointed out, it is prohibited to investi- 
gate the question of natural paternity. This will be the case unless the Ser- 
bian court should be of the opinion that the rule laid down in Art. 130 of 
the Serbian Civil Code possesses absolute (international) public character. 
In the latter event it will dismiss the plaintiff even if the defendant is, 
let us suppose, a ressortissant of Slovenia. The converse would be equally 
true. 

The same applies, for instance, in the matter of succession. If we sup- 
pose that the de cuius deceased in Serbia and left movable and immovable 
property in that province, his estate will, if we admit the system of uni- 
versality based upon the national law of de cuius, be variously regulated 
depending upon the question whether he was a Serbian ressortissant or, for 
instance, a Croatian ressortissant. In the former case the norm of the 
priority of the male line and of the male relatives as against the female line 


8 At present there are in existence a General Jugoslav Penal Code of January 27, 1929, 
published in the Jugoslav official journal of February 9, 1929, and a General Jugoslav Code 
of Penal Procedure of February 16, 1929, published in the Jugoslav official journal of Febru- 
ary 26, 1929. Arts. 16 and 18 of this code, as well as Arts. 3-8 and 10 and 12 of the General 
Penal Code, relate to international penal law. But these codes have not yet become binding 
because the prescribed vacationes legis have not yet expired. [Since the preparation of this 
article, the new Penal Code of Jugoslavia has gone into force the first of January, 1930.] 
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and the female relatives will be applied.® In the second case, however, the 
two lines as well as the two sexes will be called upon concurrently and on a 
basis of equality to be the heirs of the de cuzus.'® 


9On this peculiarity of the Serbian law of succession see our communication ‘“Quelques 
particularités du Droit civil yougoslave. Priorité des hommes sur les femmes en matiére de 
succession ‘ab intestat.’ Homestead. Communaulés de famille (Zadrougas),’”’ in the 
Compte Rendu des Séances et Travaux de l’ Académie des Sciences Morales et Politiques (In- 
stitut de France), Paris, 1928. 

10 Literature on the Law of September 21, 1928: 

1. Dr. J. Vesel (attorney at Serajevo, capital of Bosnia-Herzegovina): The Law on Na- 
tionality of September 21, 1928. Text of the law with notes. Serajevo, 1929. 

2. Dr. O. Pirkmajer, chief of section of the Jugoslav Ministry of Interior, Belgrade: 
The Nationality of the Kingdom of the Serbs, Croats and Slovenes. Annotated edition of the 
rules of the law in force. Belgrade, 1929. 

3. Dr. M. Konstantinovitch (Konstantinovi¢c), Professor in the Faculty of Law at Su- 
botica (Jugoslavia): The Law on Nationality, published by the Belgrade journal Policija, 
Belgrade, 1929. 

All three aforementioned works are in Serbian. 

Concerning the acquisition of nationality by virtue of the Treaties of Peace of 1919 and 
1920 consult the following: 

4. Ivan V. Soubbotitch, Secretary in the Jugoslav Ministry of Foreign Affairs, Belgrade: 
Effets de la dissolution de V Autriche-Hongrie sur la Nationalité de ses ressortissants, Paris, 
1926 (doctoral thesis of the University of Lausanne). 

5. Dr. M. Konstantinovitch (Konstantinovi¢), Die Staatsangehérigkeit in Jugoslawien 
unter besonderer Beriicksichtigung der Friedensvertrdge (reprinted from Ostrecht, Berlin, 1926). 


i 


EDITORIAL COMMENT 
AMERICAN BACKGROUND TO BRIAND’S VISION OF A UNITED EUROPE 


We of the Western World have had some experience in matters of federa- 
tion and, as the American experiment is the only one which has hitherto 
survived its makers, it will perhaps not be considered impertinent to 
venture to suggest that America should not be overlooked in contemplating 
a rapprochement, however loose, of the nations of Europe. Of course, it 
would be preposterous to propose the acceptance of an American plan, how- 
ever thoroughly it might have justified itself in this part of the world, 
because a country is not, and can not be, a free agent; it is conditioned by its 
traditions, from which it is difficult, if not impossible, to separate itself. 
Its past is in its present and the future must take note of each. 

The Americans had had many and great difficulties to overcome; their 
past so infinitesimal, their traditions so recent as to be of their own making, 
that with good will they were able to form what they ventured to call ‘‘a 
more perfect union,’ which we of today would be inclined to speak of in the 
superlative. I would only venture to say that the American experiment has 
proved that states regarding themselves as free, independent and sovereign 
may live together, and in union, and under some form of a superintending 
head or government. 

This is a fact which dare not be overlooked, for what one group of states 
has done, another may do, even though it be in a lesser and in a different 
degree. The past and the exigencies of the present must determine the form. 
What these exigencies are, I may not consider. It is sufficient if I add that 
the form of government which the more perfect union was to replace had 
proved inadequate. It was a diplomatic association, rather than a union of 
states; and under these circumstances, it seemed to be impossible for the 
statesmen of that day to better the economic breakdown from which the 
states were suffering. The Declaration of Independence was of July 4, 1776, 
and it was exactly eleven years later that the delegates of the American 
States met in conference in Philadelphia to consider what could be done. 
It is eleven years since the World War, and the statesmen of Europe find 
themselves face to face with economic conditions which to them seem insup- 
portable, if they do not indeed spell a breakdown, as was the case with us. 
It is, if I may venture to say so, well for the countries of Europe that their 
leading statesmen should likewise confer. 

The American states had suffered from paper currency. They had not 
wholly recovered from the effects of a long and protracted war—almost 
double that of Europe in length, and under circumstances not less disas- 
trous. Each state determined what commodities should enter and what 
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should leave its frontiers, and the tariff to be imposed in either case. The 
result was that commerce was at a standstill, and that the sources of eco- 
nomic life were drying up. A merchant found commodities on hand a 
debit rather than an asset. 

A few delegates had met at Annapolis the year before, ten years after the 
Declaration of Independence, to consider what could be done for commerce 
between the states; but the problems loomed so large that they felt that 
nothing could be done without a conference cf the states; accordingly a 
conference was held the ensuing year in Philadelphia, in which twelve of the 
states were represented by their official spokesmen. Last year—ten years 
after the World War—the statesmen of Europe began to discuss in Geneva, 
the possibilities of ameliorating the economic situation through a rap- 
prochement of their various countries. 

The cause of the American gathering of the states was, as I have said, and 
which I feel that I should repeat, commercial or economic; indeed the chair- 
man, as we would say today, of the Massachusetts delegation, remarked on 
the floor of the Federal Convention that Massachusetts was able to defend 
itself and therefore did not need the protection of the other states; and that 
its whole reason for federation was the commercial situation. 

What can be done, or what the men of light and leading in Europe should 
do, is for them and the peoples whom they represent to determine. It will 
not perhaps be considered immodest on our part to say that our Revolu- 
tionary Fathers thought themselves to be in the same condition and that 
they found a way out through a union, which has proved satisfactory to 
their descendants. 

There are four things which they did, and which, taken together, made 
a success of the experiment, for it was an experiment. Madison himself, 
whom a grateful posterity calls ‘‘the Father of the Constitution,” saying that 
it was the first time that the representatives of states had met together to 
deliberate on the form of government to be established in an accordance 
with their views and their needs. He went on to say, as I recall it, that the 
labors of their hands would be received with astonishment and admiration, 
were they able peaceably and freely and satisfactorily—I am quoting 
literally—‘‘to establish one general government, when there is such a 
diversity of opinions and interests,” when not cemented or stimulated by any 
common danger. 

The first of the four things, whose conjunction has produced both astonish- 
ment and admiration, is that the peoples of the states reserved to themselves 
the powers of sovereignty, which they did not grant to a general government 
of their choice and creation. To such an extent is this true that, if the Con- 
stitution of the United States should be repealed over night, the forty-eight 
states of the American Union would appear before an astonished world as so 
many free, independent and sovereign states, with all the trappings and 
agencies of government. 
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The second of the four things is a plan of reaching the peoples of the state 
to the extent of the powers granted to the Federal Government, without the 
intervention or compulsion of a state. The state did not need to act, as the 
law of the Federal Government was to bind all inhabitants of each of the 
states, and the Federal obligations were to be interpreted and applied through 
the Federal courts to be created for this purpose. There is thus a local law of 
the state for purposes beginning and ending within the state; there is a 
Federal law for purposes beginning, it may be, and ending within the state 
and yet affecting foreign nations; and the nature and extent and application 
of these laws are determined by courts of the Federal Government. There 
is here no force, no pressure, no compulsion upon the state; the individual 
obeys the Federal Government just as he had learned to obey the state 
government; there was to be a double allegiance—general to the state and 
special to the extent of the granted powers to the states in their united 
capacities. 

The third of the four things is that the framers of the union refused to have 
the capital located in any one of the states for fear that it would be dominated 
by the state in which it was situated. This seems simple today, but to them 
it was new and therefore difficult. It was a union of states, for the procla- 
mation of independence found the colonies and the states without a foot of 
American soil which was not either held or claimed by one of the colonies 
and later by the states. 

The Continental Congress, a body of diplomatic representatives, met in 
various capitals and towns, as the military situation permitted or required, 
and, as the government of the United States was not to be possessed of 
territory in its own right but to hold unsettled territory in trust for new 
states as the territory should be settled, it taxed the statesmanship of their 
leaders to locate the government somewhere in property possessed by the 
government and over which it should exercise undivided authority. They 
hit upon a plan of authorizing the Congress of the Union to accept a strip of 
territory, not exceeding ten miles square, from one or more states which 
should be willing to grant it for that purpose. This is the District of 
Columbia, in which the Government of the United States rules, as does 
the Pope in the still smaller State of the Vatican, in order to reach some- 
thing more than one hundred millions in the one case and hundreds of 
millions in the other. 

The last of the four things is that the states intended to and actually did 
organize the states of the Union for peaceful purposes. They contented 
themselves with militia. They renounced war between and among them- 
selves, unless they were actually invaded and provided they did not have 
time to appeal to the government of their creation for protection in the 
hostilities which should arise between them. They had renounced the resort 
to war, and each state had renounced the right to make treaties with another. 
If neither war nor diplomacy were to settle disputes, what was to be done? 
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They proposed, and they established, a court of the states which we know 
today as the Supreme Court of the United States, in which a state can sue 
and be sued by a state as ordinary individuals are sued in a court of justice. 
That this may be done on a larger and even more comprehensive scale is 
evidenced by the existence and successful operation of the Permanent Court 
of International Justice at The Hague. 

So much for what may seem merely a domestic situation. Yet it is not 
without influence upon the outer world. 

Canada was then an integral part of Great Britain, even if it be not so at 
the present time. Upon a matter of such delicacy I should not express an 
opinion. The fact is, however, that at a time when Canada formed part and 
parcel of what we can call the British Empire the two countries agreed to live 
in peace with each other, so that, for the past one hundred years or more 
there has not been, and there is not now, a soldier or a fort for the more than 
three thousand miles of common boundary between the Dominion of Canada 
and these United States of America. There is not a soldier, nor is there a 
fortress, marking the boundaries between the Republic of Mexico to the 
south of these United States, and there is not a fleet on any of the inland 
seas of Canada and of the United States, through which, I am informed, 
commerce larger than that of the Mediterranean annually passes. 

Law is better than force and justice better than law. We of the West, of 
European inheritance, have taken advantage of the newer traditions, and 
we hope that Europe will find it possible in some way to bend to its will the 
newer traditions of its own newer world, so that the actions of states, as 
well as of their peoples, shall be of law and of justice. It can be done 
because it has been done; those who did it felt that they were carrying into 
effect a European ideal, and that they were showing the possibility of its 
being done in Europe upon what was to them a larger and much more im- 
pressive scale. 

Advocating an acceptance of the Constitution by a specially elected 
convention of Pennsylvania meeting in the city of Philadelphia, where but 
shortly before the Constitution for these United States had been drafted, 
James Wilson, one of its leading members and little less learned in such 
matters than James Madison of Virginia, said in effect on December 11, 
1787, that the proposed union was and aimed to be the realization of the 
great project of Henry IV for the union of the European States, by which 
peace might be preserved, meaning, I suppose, both in Europe and in Amer- 
ica, without the destruction of the human race. And a greater there is than 
James Wilson, who had been, like him, a member of the Continental Con- 
ference which had framed the Constitution—one Benjamin Franklin by 
name, who, as President of the State of Pennsylvania, wrote under date of 
October 22, 1787, to the same effect to a friend in Europe, that he, like Wil- 
son, had been engaged for some four months of the past summer in forming a 
Federal Constitution for the American States, and he ventured the opinion to 
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his correspondent that he did not see why his European friends could not 
carry the project of Henry IV into execution and to form one Grand Republic 
of the various nations and monarchies of Europe. Had the venerable doctor 
stopped here, one might be inclined to consider his prophecy as a dream, or 
at most, a vision, but he added: “‘for we had many interests to reconcile.” 
What were they—the interests of Europeans in America. He hoped at that 
time, and we of today hope, that the Europeans may find it possible to do in 
Europe what the Europeans had done in America. 

To M. Briand’s questionnaire on the proposed United States of Europe, 
the reply should be the experience of these United States of America. 

JAMES Brown Scorr 


ASPECTS OF MARRIAGE BETWEEN PERSONS OF DIFFERING NATIONALITIES 


It would be difficult to maintain that international law as such causes the 
fact of marriage between persons of differing nationalities to change the 
nationality of the woman. The statutory law of the United States, as well 
as that of numerous other States, reflects a sense of freedom from any obliga- 
tion to heed such a rule.! Nevertheless, even up to the present time, a 
large number of States, as a matter of policy, appears to remain inclined to act 
on the theory that marriage should be deemed to impress upon the alien 
wife the nationality of the husband.* This inclination may be attributed to 
two influences: first, to the habitual acceptance (in most countries) of the 
husband as head of the family, retarding appreciation of the merits of the 
claim of the woman to equality of treatment; and secondly, to the strong and 
abiding sense of the desirability of preserving a unity of nationality for 
husband and wife. 

The present century has witnessed, and is witnessing, however, a change of 
thought sweeping through all the lands with unabating influence upon men 
as well as women, and with a power that challenges the supremacy of the old 
philosophy and bids fair greatly to modify policies that it has bred. It is 
due to one thing, the conscience of civilization which is sensitive enough to 
perceive the unfairness of discriminating against a woman because of her 
sex in a matter of as great concern to her such as that pertaining to a change 
of her nationality. The consequences of this perception have not as yet 
been consistent or logical. The root of the evil complained of has been dis- 
crimination against the woman; but the devices employed for the removal of 

1 See the Cable Act of Sept. 22, 1922, 42 Stat. 1021; also Supplement to this JourNaLt, 
Vol. 17 (1923), p. 52. 

2 “As the law stands in more than forty countries today, an alien woman acquires by 
marriage the nationality of her husband unconditionally. In a few other countries, an alien 
woman acquires the nationality of her husband conditionally. It seems that only five 
countries do not give their nationality to alien women who marry their nationals—Argentina, 
Guatemala, Union of Soviet Republics, Uruguay and the United States of America.” (R. 
W. Flournoy, Jr., Reporter, in comment on Art. 19 of Harvard Nationality Code, this 
Journal, Vol. 23, Special Supp., April, 1929, p. 70.) 
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it have at times lost sight of the end in view, and have in some respects 
caused injury to those whom there was every desire to protect. Again, 
some proposals and some statutory arrangements have been heedless of the 
reasonableness or logic of the plea in behalf of a single nationality for both 
spouses. This circumstance has aroused opposition to a good cause and 
retarded a solution of the main problem. None has yet been effected.’ 
Discrimination against a woman on account of her sex ought to be avoided; 


3’ The tendency of some proposals is merely to ameliorate the effects of discrimination 
against the woman under the system that accepts inequality of treatment as the normal 
basis or point of departure, rather than to eliminate that inherent defect. Thus, according 
to Art. 8 of The Hague Convention on Nationality of 1930: “If the national law of the wife 
causes her to lose her nationality on marriage with a foreigner, this consequence shall be 
conditional on her acquiring the nationality of the husband.” Again, Art. 9 provides that 
“Tf the national law of the wife causes her to lose her nationality upon a change in the 
nationality of her husband occurring during marriage, this consequence shall be conditional 
on her acquiring her husband’s new nationality.” Art. 10 leaves nothing to be desired in 
providing that ‘‘ Naturalization of the husband during marriage shall not involve a change in 
the nationality of the wife except with her consent.’ Art. 11 declares that ‘‘The wife who, 
under the law of her country, lost her nationality on marriage shall not recover it after the 
dissolution of the marriage except on her own application and in accordance with the law of 
that country. If she does recover it, she shall lose the nationality which she acquired by 
reason of the marriage.” 

In the course of the Report to The Hague Conference on behalf of the First Committee 
(Nationality) it was said, in respect to the foregoing articles, by M. Guerrero, the Rap- 
porteur: ‘“‘It was observed that the co-existence of these two principles—the freedom of the 
wife on the one hand and the unity of the family on the other—had the effect of increasing 
the number of cases of double nationality and also of statelessness. In point of fact a woman 
can lose her nationality through marriage with a foreigner, and being unable to acquire that 
of her husband can become stateless, while on the other hand, retaining the nationality she 
possesses by birth, she can also acquire that of her husband. For that reason the Commit- 
tee, without attempting to decide in favour of either of the two existing systems—indeed 
that is rather the duty of the legislatures of the different countries—simply endeavoured to 
remedy some of the defects resulting from existing conditions and, in particular, the case of 
statelessness provided for in the text of this Basis.’’ (The convention and report are 
printed in Supplement to this JouRNAL, July, 1930 (Vol. 24), pp. 192, 215.) 

Art. 19 of the Harvard Nationality Convention provides that ‘‘A woman who marries an 
alien shall, in the absence of a contrary election on her part, retain the nationality which she 
possessed before marriage, unless she becomes a national of the State of which her husband 
is a national and establishes or maintains a residence of a permanent character in the 
territory of that State.” (This JouRNAL, Vol. 23, Special Supp., April, 1929, p. 16; also com- 
ment by R. W. Flournoy, Jr., Reporter, id., pp. 69-76.) 

See also Art. 3 of model statute embraced in Report of Committee on Nationality and 
adopted by the International Law Association, Sept. 9, 1924, Report, Thirty-Third Confer- 
ence, International Law Association, pp. 28, 32; Articles 8-10 of Draft Convention sub- 
mitted by League of Nations Committee of Experts for the Progressive Codification of 
International Law, Jan. 29, 1926 (League of Nations Doc. C. 196. M. 70. 1927, V. 27); 
Articles 4 and 5 of Resolution adopted by the Institute of International Law, at Stockholm, 
1928, Annuaire, XXXIII, pt. 2, 760-761. The texts of these documents are printed as 
appendices to the comment on the Harvard Nationality Convention, this JourNaL, Vol. 
23, Special Supp., April, 1929, pp. 119-123, and 125-126. 
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and such discrimination is always apparent when marriage imposes any 
restriction upon her choice of nationality that is not equally imposed upon 
that of her husband. Discrimination is not, however, apparent when both 
spouses are subjected to the same restriction. Yielding to each the retention 
of her or his respective nationality is clearly a mode of preventing discrim- 
ination; but it is one which is necessarily productive of dual nationality. 
There may be, however, other modes which do not produce such an effect. 
It needs to be constantly borne in mind that equality of treatment of wife 
and husband and the unity of nationality are not necessarily incompatible 
with each other. Thus it is believed that any proffered solution of the main 
problem arising from the marriage of persons of differing nationalities must, 
in order to win the general approval of the international society, pay due 
respect to both factors. Such respect demands acquiescence in the theory 
that marriage should itself serve to produce an effect upon the nationality of 
either of the spouses, an effect not inequitable to the interests of either, and 
possibly advantageous to those of both. Even if that effect involve a 
change of the nationality of the man or of the woman without any consent 
other than that derived from the agreement to marry, there is no discrimi- 
nation adverse to the woman, provided the husband be dealt with in the 
same way. If the effect serves to restrict equally the freedom of choice of 
husband and wife and is based on considerations unrelated to the sex of 
either, the way may be clear to safeguarding the essential interests of both 
parties without clothing them with different nationalities as they embark 
upon their married life. A solution is, accordingly, proposed in which close 
regard is had for these divergent yet not necessarily conflicting factors. 
The marriage of persons of differing nationalities is almost always ac- 
companied by the definite design of both parties which is duly fulfilled, to 
make their home together in the territory of a State of which one of them is, 
at the time of marriage, a national. The couple possesses in fact what in 
private law is known as a matrimonial domicile, which is, like any other fact, 
capable of ascertainment; and that domicile is in most instances in a place 
not foreign to one of the spouses. It is not unreasonable for a State to be 
accorded the privilege of claiming the allegiance of a couple beginning to live 
their new and common life within its domain, when either of them was at the 
time of marriage and remains its national. For economic reasons it may be 
desirable that that State rather than any other should be their sovereign, and 
they its nationals, so long as such a residential status continues. Accord- 
ingly, there is suggested as a basis of general agreement, and of common 


* Declared Miss Chrystal MacMillan in her report as Chairman of the Nationality 
Committee of the International Federation of University Women, for submission to the 
First Codification Conference of the League of Nations, at The Hague, 1930: ‘There 
would be no objection to limiting the woman’s right of choice at the time of her marriage 
if the same limitations were placed on the man at the time of his marriage, but no pro- 
posals of this kind are put forward” (p. 13). 
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legislative approval, that in case of a marriage of persons of differing nation- 
alities, either spouse shall acquire the nationality of that other within whose 
country both intend at the time of marriage to make, and do in fact make, 
their home as husband and wife. Thus a German man, marrying anywhere 
an American woman whose home was then within the territory of the 
United States, with the design shared by his wife and duly fulfilled of making 
his home with his wife in that country, would acquire through marriage 
American nationality. Conversely, an American woman, marrying any- 
where, a German national with the design shared by her husband and duly 
fulfilled of making her home with him within the territory of Germany, 
would acquire through marriage German nationality. Such a rule would 
prevent statelessness in the cases to which it might be applicable. It would 
not serve to prevent either spouse from acquiring at any time subsequent 
to marriage, by naturalization, the nationality of the State of origin on such 
terms as it might prescribe. Moreover, if incorporated in a convention, it 
would call for no reference to the privileges of the woman or of the man as 
such, for both sexes would be treated in the same way. Finally, by estab- 
lishing what may be termed a matrimonial nationality for both husband and 
wife, it would start them on their way with a duty of allegiance to a single 
sovereign, relying upon the good sense of each as a practical deterrent of ill- 
considered avoidance of it. 

There would be less reason to demand the application of the rule proposed 
in the relatively few cases where the matrimonial domicile was in the terri- 
tory of a third State to which neither spouse at the time of marriage owed 
allegiance. It might be urged that in such a situation the imposition of the 
nationality of a foreign State upon both woman and man, even through the 
operation of a generally accepted multipartite convention, simply by reason 
of their making their first home together within its territory, would be too 
heavy a price to exact for singleness of nationality; and that equality of treat- 
ment of the spouses should be safeguarded by permitting each to retain the 
nationality possessed at the time of marriage. There may be no response 
that meets these suggestions. Nevertheless, it may be observed that should 
the international society once approve of the principle that a matrimonial 
nationality, as above described, be conferred upon persons of differing na- 
tionalities who contract a marriage, it might be disposed to encourage the 
application of it in every situation, leaving it to either party to regain or 
acquire at will, by easy and appropriate steps, such other nationality as 
might be desired. 

In general, the point needs emphasis and reiteration that unity of nation- 
ality and equality of treatment are not irreconcilable; that respect for both 
principles precludes the conferring of a special privilege of choice upon either 
Spouse; and that marriage should in itself be deemed to produce an effect 
upon the nationality of at least one of the parties, according to considerations 
unrelated to the matter of sex. CHARLES CHENEY HYDE 
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THE WARSAW CONVENTION ON INTERNATIONAL TRANSPORTATION BY AIR 


The rapid development of air traffic lines for the regular transportation of 
passengers, mails and merchandise, has greatly accelerated the movement for 
unification in certain branches of private airlaw. The scope of such legisla- 
tion embraces the rights and liabilities of carriers, passengers, shippers, 
insurers and others interested in or affected by the operation of air traffic. 
The International Air Navigation Convention of October 13, 1919, ratified 
by a number of nations, including Great Britain and the British Dominions, 
has established a system of fundamental flying regulations upon which air 
navigation is being conducted. The ratifications thus far deposited are, 
however, far from sufficient to create an international air union substantially 
world-wide. The Pan American Convention of February 20, 1928, has 
been ratified by only six Latin American States, of which four are in Central 
America. The United States has concluded a number of bipartite agree- 
ments limited in scope on the basis of reciprocity. These conventions and 
agreements provide public regulation of the technical side of air navigation 
in the interests of order and safety. They do not approach the subject of 
private rights. 

It is to the French Government that credit is due for first calling attention, 
in 1923, to the importance of uniformity in certain branches of law affecting 
private interests applicable to air transportation. At its invitation, the 
first diplomatic conference was held at Paris, in October and November, 1925, 
at which 43 nations were represented. Although a tentative draft was laid 
before the conference and discussed, no convention was signed; but the 
conference had the important result one year later of influencing the creation 
of the Comité International Technique d’Experts Juridique Aériens (often 
called “‘Citeja’’), which is a permanent and independent international com- 
mittee of technical experts on aerial legal problems, having its secretariat at 
Paris and a separate budget maintained by the interested governments. 
The work of this committee is advisory only, but as its labors continue from 
session to session, its work is more systematically divided among subcom- 
mittees for the purpose of furnishing the preparatory material for the dip- 
lomatic conferences. Much credit is due also to an entirely unofficial body, 
the Comité Juridique International de l’ Aviation, which has given initial 
impetus to much of the labor of the technical committee and which has served 
to plow the field in advance in a manner quite independent of political con- 
siderations. Its ninth congress was held in Budapest in September, 1930. 

The Citeja considered it to be of first importance to create an international 
régime for air transportation similar to that created by the Berne Convention 
for railroad transportation. The committee, at its session at Madrid in 1927, 
adopted a draft upon the report of M. DeVos of Belgium. The French Gov- 
ernment thereupon called a second diplomatic convention to consider the 
draft, which met at Warsaw in October, 1929. Thirty-three nations, includ- 
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ing three from Latin America, were represented. Asa result of the delibera- 
tions of the Warsaw Conference, a convention was drafted bearing the modest 
title, ‘International Convention for the Unification of Certain Rules Rela- 
tive to International Air Transportation.”” It contains 41 articles, and, at 
the close of the conference, was signed by 13 States. It is to go into effect 
upon ratification by five participating States prior to May 31, 1930; after 
which it is to remain open for adherence by any other State (Art. 38). 

The convention applies only to international transportation. This is 
defined as ‘‘any transportation in which, according to the stipulations of the 
parties, the point of departure and the point of destination, whether or not 
there is an interruption to the transportation or transshipment, are located 
either on the territory of two high contracting parties, or on the territory of 
a single high contracting party, if a stop is contemplated in a territory subject 
to the sovereignty, suzerainty, mandate or authority of another Power, even 
a non-contracting Power’ (Art. 1 (2) ). The convention does not apply 
to air mails, but it applies to all other transportation by the State itself or by 
private individuals (Art. 2). The convention sets forth precise requisites 
for the principal contracts between the parties interested in transportation by 
air. The data to be contained in passage tickets, aerial waybills, and baggage 
checks are set forth in detail (Arts. 3-9), a method characteristic of Con- 
tinental legislation relating to negotiable instruments and other fixed-type 
contracts. The absence, irregularity, or loss of such documents does not 
invalidate the contract of which they are evidence; but if the carrier accepts 
passengers, freight, or baggage without issuing the documents, he is not en- 
titled to avail himself of the limitations of liability which the convention 
provides (Arts. 3, 4, 9). 

The carrier is liable for personal injuries to passengers when the accident 
occurred on board the aircraft, or during embarkation or landing (Art. 17), 
subject to the limitations presently to be mentioned. The carrier is not 
liable if he proves that he and his agents have taken reasonable measures to 
prevent the damage, or that it was impossible to take such measures; and 
in regard to freight or baggage, the carrier is not liable for faults of piloting, 
handling the aircraft, or of navigation (Art. 20). These rules bear a certain 
similarity to the provisions of the International Maritime Convention of 
1924, relating to transportation under bills of lading, and are more favorable 
to the carrier than the usual rule of European countries which excuses the 
carrier only in the event of force majeure as that term is understood in coun- 
tries of the civil law. Of course, contributory negligence excuses or ex- 
tenuates the liability of the carrier according to the rules of the lex fort 
(Art. 21). Liability is further restricted by liquidated limitations. In the 
transportation of persons, the liability of the carrier toward each passenger 
is limited to 125,000 francs (French); in the transportation of checked bag- 
gage and of merchandise, the liability is limited to 250 francs per kilogram. 
These amounts may be increased by agreement, but any clause tending to 
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release the carrier from liability or to set a lower limit is null and void (Arts. 
22-23). Actions for damages must be brought before the court of the domicile 
of the carrier or of the place where he has an establishment through which the 
contract was concluded, or before the court of the place of destination (Art. 
28). Arbitration clauses are, however, permitted, provided the arbitration 
is to be effected within the jurisdictions indicated. A statute of limitations 
of two years is provided (Art. 29). 

The convention constitutes a beginning for the unification of certain 
branches of private air law. Even if the convention is not presently ratified, 
the continuity planned in the work of the technical committee and of the 
diplomatic conferences will insure its being taken as a basis for further dis- 
cussion. Its provisions may seem to some to be unduly favorable to the 
carrier; but when the insurance companies have a somewhat better basis for 
calculating their actuarial risks, insurance will be generally resorted to in 
protecting against losses. It is true, the convention is designed to encourage 
the extension of air transportation, and its provisions must be viewed in 
this light. 

The scope of the Warsaw Conference was intentionally a modest one. 
Other subjects will soon be placed upon the agenda for future conferences. 
The technical committee has under consideration a draft relating to the 
responsibility for injuries to third parties upon the subjacent territory. 
This is a matter upon which international agreement will be much more 
difficult of accomplishment. The Pan American Convention of 1928 pro- 
vides that reparations for damages caused to persons or property located in 
the subjacent territory shall be governed by the laws of each State (Art. 
28). The International Convention of 1919 is, of course, entirely silent 
upon this question. 

The irresistible logic of recent achievements in the art of aerial navigation 
is rapidly making aerial law, like maritime law, one of world-wide rather than 
of local or regional significance. While there are certain important dif- 
ferences, yet so far as transportation by air tends to be carried on interna- 
tionally by regular lines, there is a marked analogy in many respects to the 
problems of international maritime transportation. The Warsaw Confer- 
ence indicates a definite trend toward recognizing the analogy. The future 
fate of the convention, as well as of the labors of the further diplomatic 
conferences contemplated by its final protocol, will have an important in- 
fluence on the further development of international commercial aviation. 


ArTHUR K. KUHN 


INTERNATIONAL LEGISLATION ON THE TREATMENT OF FOREIGNERS 


Fifteen years ago a leading scholar in the field of international law could 
write: ‘The legal position of the alien has in the progress of time advanced 
from that of complete outlawry, in the days of early Rome and the Germanic 
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tribes, to that of practical assimilation with nationals, at the present time.’’! 
The problem of the treatment of the alien had become chiefly that of securing 
for him this equal treatment to which he was by law entitled, or, indeed, 
better treatment still if the local conditions of law and government were too 
unsatisfactory. 

In the past decade, however, and indeed during the World War itself, the 
equal and equitable treatment of the alien began to be abandoned, or de- 
liberately reversed, in favor of discriminatory treatment of one sort or 
another, in a great many European States. The emotionally colorless legal 
“alien” became the hated “‘foreigner,’’ and was so treated in one phase of 
life after another, until finally it seemed necessary to attempt to secure some 
standardization and perhaps some revision of the national legislations and 
administrative arrangements in this matter if European commerce were to 
be relieved of its more pressing burdens. Hence the International Conference 
on the Treatment of Foreigners, convened by the Council of the League of 
Nations, whose first session was held in Paris last winter and whose second 
session is to be held, presumably, in the course of the coming year. 

The conference at its first session provided another extremely interesting 
and illuminating example of the difficulties which beset the codification of old 
international law and the adoption of new international law today. At 
Paris last winter, at The Hague in March, in Geneva this spring, the story 
has been the same: the nations find it almost impossible either to codify the 
old law or replace it with new. There is an impression abroad that the post- 
war period had been very fruitful in international legislation; alongside of 
this picture should be placed the records of the conferences mentioned, the 
Conference on Import and Export Prohibitions, the Tariff Truce Conference, 
and several others. The Conference on the Treatment of Foreigners finally 
decided to adjourn without attempting to conclude any convention at all, 
and leave matters to a second meeting, together with such efforts as could be 
made in the interval to smooth out divergences and conflicts of opinion 
among the participants. 

Two major questions arise in these circumstances. What are the causes 
for such a situation? And what is the cure? 

On the first point we have several interesting comments in the records of 
the Foreigners Conference, but none more striking and enlightening than 
those of the representative of the League’s Economic Committee, M. 
Serruys, made in the tenth plenary session. In the course of his remarks M. 
Serruys attributed the failure of the conference to an attempt to secure “‘a 
uniform doctrine notwithstanding disparities in situations of law and fact.” 
He further alluded to the situations of certain States which were prevented 
from taking a progressive or advanced position “owing to their inferior de- 

1 Borchard, E. M., Diplomatic Protection of Citizens Abroad, 1915, 817; also (ibid.): 


+. at the present time, in his private relations, the legal position of the alien is prac- 
tically the same as that of the national.”’ 
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velopment, their recent sufferings, their perhaps still backward legislation, 
and the exigencies of their future evolution.”” And he rightly added that 
an open acknowledgment of this situation in point of fact constituted an 
important step in dealing with the whole matter. 

Other comments might, of course, be made upon this situation or upon 
these international divergences. Some observers might argue that the re- 
fusal of certain States to adopt liberal methods of treating the alien resulted, 
not from conditions of fact which would be recognized by all as reasonably 
justifying restrictive measures, but from policies and legislation animated by 
unreasonably narrow and shortsighted views of the principles of solidarity 
and reciprocity or exchange of benefits in the international community. 
Still others might feel that it betokened surviving hatred of neighboring 
nations, or fear, or the spirit of revenge, or plans for future war. The general 
description of the situation would still remain accurate: international codi- 
fication and legislation are extremely difficult today because of persistent 
and recently increased disparities in facts and in feelings among the nations. 
This difficulty is nothing new, but it is especially striking, especially stubborn, 
and especially deplorable today. 

What is to be done? There are those who would advocate doing nothing, 
those who would advocate doing a great deal, and it is very difficult to devise 
a reasonable compromise between the two. To do nothing means to assume 
that there do exist accepted rules or certain principles of international law 
on this matter, when the existing variety of practices followed and theories 
held among the nations may be so great that any such assumption is false 
and foolishly false. To codify the law at the minimum of general acceptance, 
would, as M. Serruys and several of the States represented at the Foreigners 
Conference felt, mean definite and decided retrogression in many quarters 
and a general retrogressive effect all around. To compel the backward 
States to accept advanced standards is out of the question. The things which 
ought not to be done can easily be specified; but what then can be done of 
any value? 

Perhaps, after all, the answer is imposed by the facts of the situation. M. 
Serruys may be quoted again. The conference, taking as its doctrine that of 
the most liberal States, would try to bring within the fold those States which 
might still need to adapt themselves to this more liberal doctrine in five or 
even ten years (earlier he had said “fifteen”), when certain conditions had 
been removed. The League was carrying on a long campaign by the art of 
persuasion and making what must be a long sustained effort on behalf of 
international codperation. It had need of hope to undertake such a task, 
although the conference itself had no need of success at the outset in order to 
persevere in its accomplishment. Apparently, in the mind of the speaker, 
two variable factors could be expected to change in the situation, namely 
economic conditions and men’s ideas or feelings. An extremely interesting 
but extremely difficult problem in sociological jurisprudence is thus adum- 
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brated. Without attempting to even state that problem here, it may simply 
be recalled that over forty years of unsuccessful conferences were needed, in 
the latter part of the 19th century, before the nations could agree upon 
approximately adequate and effective sanitary conventions. By patience, 
by persistent pressure, by scientific preparation of the most thorough sort, 
perhaps by considerably greater subdivision of the topics to be treated than 
heretofore, the work of codification and legislation in problems current today 
may, it would seem, be gradually carried on. 
PiTMAN B. POTTER 


THE INTERNATIONAL PROTECTION OF WHALES 


The problem of international measures for the protection of whales is 
brought one step nearer solution by the recent report to the Council of the 
Economic Committee of the League of Nations.1 The problem has been 
under active consideration since the League Committee for the Progressive 
Codification of International Law included in its list of topics ripe for in- 
ternational action, the Exploitation of the Riches of the Sea. This com- 
mittee, in its report of April 20, 1927, advocated the convocation of an in- 
ternational conference of experts which should codéperate with the Permanent 
Council for the Exploration of the Sea at Copenhagen. The Council of the 
League proposed to refer the matter to the Economic ‘Committee which, 
under a subsequent Assembly resolution, studied the matter in conjunction 
with the Copenhagen Council. As a result of a meeting of a Committee 
of Experts, at Berlin in April, 1930, a draft convention dealing solely with the 
international protection of whales has been submitted to the Council of the 
League by the Economic Committee. 

The draft convention applies only to baleen whales. There is a total 
prohibition of the destruction of certain species, and of young and “‘immature”’ 
whales, and of females accompanied by young. There is a requirement look- 
ing toward complete utilization of the carcass; a restriction on gunners’ 
contracts, eliminating pay solely on the basis of the size of the kill; and a 
requirement for licensing whaling vessels. The area for the application of 
the proposed convention is unlimited. Signatory States are required to 
furnish statistical data to a central organization to be designated. 

This draft convention is based largely on the Norwegian law of June 21, 
1929, but is less complete. This law authorizes the prohibition of the cap- 
ture of whales in tropical and subtropical waters, it having been demon- 
strated that in these areas the condition of the whales is so poor as not to war- 
rant their commercial exploitation. This law was studied in detail by the 
Copenhagen Council, which felt that further scientific investigation was 
necessary before definite approval was accorded the suggestion of closing 
certain areas. The chief information available to the Council was the ex- 


1 Doc. C. 353. M. 146. 1930. II. 
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cellent study of M. Risting, but it was believed that further studies should 
be made. 

Norwegian legislation is of particular value in this connection, since more 
than one-half of the present world’s supply of whale oil is produced by Nor- 
wegian companies. The need for international protection of the whale is 
generally recognized and is obvious when it is realized that close to 30,000 
whales are killed annually. There is some scientific basis for adopting closed 
seasons, but it cannot be said that investigations are as yet sufficiently com- 
plete to warrant the adoption of this mode of limitation. 

The proposed draft is unquestionably only a half-way measure, but it is 
doubtful whether more can be accomplished as a first step. It is open to 
doubt whether a general convention such as is proposed would be as useful 
as a convention between the States most vitally interested. The latter 
plan was advocated by some States in their replies to the League Codification 
Committee’s questionnaire, but the signature of a general convention by 
interested States would probably serve the same purpose. 

The experience of the Copenhagen Council and other similar bodies in 
the protection of other forms of marine fauna indicates the absolute neces- 
sity of continuous scientific investigations before the problem can be ad- 
equately solved. Meanwhile partial international steps would no doubt 
be useful concomitants of national legislation and technical study. 

C. JESSUP 


THE REGISTRATION OF TREATIES 


Ten years have elapsed since the Secretariat of the League of Nations 
assumed the duty of registering treaties and international engagements in 
accordance with the provisions of Article 18 of the Covenant. This innova- 
tion in international life is so significant that it seems to merit some com- 
ment at the close of the first decade of the experiment.!. On May 19, 1920, 
the Council of the League of Nations approved a memorandum outlining a 
plan for the execution of Article 18,2 in which no substantial change has 
been made by subsequent practice. The Secretariat’s treaty registry was 
formally opened on June 9, 1920, but the first registrations were not effected 


1 For comments on Article 18 and its execution see Maurice Dehousse, l’Enregistrement des 
Traités (Paris, 1929); Manley O. Hudson, ‘‘The Registration and Publication of Treaties,”’ 
this JourNAL, Vol. 19, p. 273; Manley O. Hudson, ‘The Registration of Treaties of the 
United States,” this JournaL, Vol. 22, p. 852; Kurt Koenig, Volksbefragung und Regis- 
trierung beim Vélkerbund—neue Erfordernisse fiir die Giiltigkeit von Staatsvertrdgen, Leipzig; 
Jean Lambiris, “‘l’Enregistrement des Traités d’aprés l Article 18 du Pacte de la Société des 
Nations,” 7 Revue de Droit international et de Législation comparée (3d ser.), p. 697; Rudolf 
Schwab, Die Registrierung der internationalen Vertrage beim Vélkerbund (Artikel 18 des Vél- 
kerbundspaktes) (Berne, 1929); E. Sevens, Le Régime nouveau des Traités internationauz, 
l’ Article 18 du Pacte de la Société des Nations (Ghent, 1925). See also Jean Ray, Commentaire 
du Pacte de la Société des Nations (Paris, 1930), pp. 545-558. 

* Published in 1 League of Nations Treaty Series, p. 9. 
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until the following month of July. During the later months of 1920 and the 
earlier months of 1921, the members of the League of Nations were slow in 
making their requests for registration; but by 1924 they were more ready to 
avail themselves of the offices of the Secretariat in this regard. The largest 
number of registrations took place in 1926 and in 1929. The following 
table indicates the number of registrations effected during each month of the 
first period of ten years: 


1920 


1921 


1922 


1923 


September............. 16 
27 
November.............-. 12 
12 
8 
9 
September.............. 10 

November.............. 12 
December.............. 9 
41 
3 
8 
September.............. 13 
15 

8 
6 
15 
16 
September.............. 32 


1924 


1925 


1926 


NOVOMDOR. 


ks 


251 


249 


3 


0 


|| 
13 
16 
— 180 
19 
70 18 
36 
November.............. Ill 
19 
— 
23 
20 
15 
5 
39 
41 
| 
25 
165 
November.............. 32 
— 
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11 — 289 
18 20 | 
21 — 332 
31 13 1 
It may be of interest also to indicate the number of registrations requested 
by each State; this number does not correspond with the total number of 
registrations, since several parties may request the registration of the same 
instrument. Moreover, some multipartite conventions are registered by ] 
the Secretariat, in accordance with their own provisions, without a special { 
request by any of the parties. For a period of ten years, the requests for ; 
registration were as follows:® ‘ 
* Compiled from the League of Nations Treaty Series, and the monthly brochure entitled ‘ 
“Registration of Treaties.” 
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It is also to be noted that these figures do not exhaust the activities of the 
Secretariat with regard to formal action concerning treaties. Various in- 
struments, of which the number is now large, are deposited with the Sec- 
retariat which has the duty of receiving ratifications, accessions, denuncia- 
tions and other documents relating to them. Moreover, the thirty draft 
conventions drawn up by the International Labor Conferences, of which 
there have been 380 ratifications, are registered by the Secretariat, which 
has the duty of receiving the formal ratifications of them. It is perhaps un- 
fortunate that these labor conventions are not registered in the regular 
fashion and are not published in the League of Nations Treaty Series.® 

The figures given afford some indication of the number of treaties which 
have been concluded and brought into force during this decade. Only 
treaties or engagements which have been brought into force are registered 
by the Secretariat. The number of treaties which have been signed but 
have not been ratified is doubtless large. Moreover, while most of the mem- 
bers of the League of Nations have been quite faithful in their observance of 
the obligation to present their treaties for registration, the number of un- 
registered treaties or engagements to which members of the League of Nations 
are parties is probably considerable. States not members of the League of 
Nations have not availed themselves of the privilege of registering their 
treaties to any great extent. Ecuador requested one registration, and before 
her entry into the League of Nations Germany requested many. The num- 
ber of treaties brought into force between States not members of the League 
of Nations is, also, considerable. Taking account of these considerations, 
the number of treaties and international engagements brought into force 
during the decade 1920-1930 is probably not less than 2,500. In other words, 
over this period of ten years, there has probably been an annual output 
of not less than 250 treaties and engagements actually brought into force. 
Obviously, no student of international law can afford to neglect these 
treaties today. 

The publication of the texts of the treaties and engagements registered 
has proceeded with a high degree of satisfaction. Ninety-four volumes of 
the League of Nations Treaty Series have been published during the decade 


‘ Article 406 of Part XIII of the Treaty of Versailles of June 28, 1919. 
’ The texts are published from time to time by the International Labor Office. 
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under consideration, containing 2,160 instruments. In each case the original 
text is reproduced, together with translations where the original is in lan- 
guages other than French and English, into those two languages. The prob- 
lem of translation, always difficult, has not produced serious inconvenience. 
While the publication is not always very punctual, the conditions under which 
it proceeds make this inevitable. A monthly brochure listing the registra- 
tions, of which 105 numbers have been published, reduces the inconvenience 
of the delay to users of the Treaty Series, and the latter has now become the 
standard treaty collection in use throughout the world. 

Since the registration of treaties and engagements was inaugurated, the 
Secretariat of the League of Nations has considered its function to be limited 
to the performance of a ministerial act. Apart from the inquiry whether 
they have been brought into force, instruments of which registration is 
requested are not examined in any way which would call for a consideration 
of their validity. They are registered without being submitted either to the 
Assembly or to the Council of the League of Nations, or to the Governments 
of the States members of the League of Nations. Nor does the Secretariat 
itself make any examination of the texts. In only one case has the registra- 
tion of an instrument led to protest.® 

The proposal has appeared several times, however, that instruments 
should not be registered of which the texts do not conform to other instru- 
ments or to the general public law. By Article 20 of the Covenant of the 
League of Nations, for instance, the members of the League “solemnly 
undertake that they will not hereafter enter into any engagements incon- 
sistent with the terms” of the Covenant. Should the Secretariat proceed 
with the registration of an instrument the terms of which are inconsistent 
with the provisions of the Covenant? This question has been raised on 
several occasions,’ but the obvious practical difficulty of pronouncing on the 
contents and legal effects of instruments has discouraged any attempt to 
give larger effect to registration. A more far-reaching suggestion has 
recently been made by M. Cornejo (Peru), in a proposal to add to Article 18 
the following new paragraph: 

The Secretariat of the League of Nations may not register any treaty 
of peace imposed by force as a consequence of a war undertaken in viola- 
tion of the Pact of Paris. The League of Nations shall consider as null 


and void any stipulations which it may contain, and shall render every 
assistance in restoring the status quo destroyed by force. 


This proposal, which was laid before the Council of the League of Nations 
on January 14, 1930, came before the Committee for the Amendment of the 


6 The British Government protested against the registration of the ‘“‘treaty’’ of December 
6, 1921, between Great Britain and the “Ireland.” 27 League of Nations Treaty Series, 
p. 449. 

7 See Manley O. Hudson, ‘‘The Registration and Publication of Treaties,” this JouRNAL, 
Vol. 19, p. 278; Jean Ray, Commentaire du Pacte de la Société des Nations, p. 555. 

8 League of Nations Official Journal, 1930, p. 78. 
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Covenant of the League of Nations in order to bring it into harmony with 
the Pact of Paris, on March 4, 1930,° but it was rejected by the committee. 
M. Cornejo renewed his insistence on this amendment at a meeting of the 
C mmittee on Arbitration and Security, on May 9, 1930, when its considera- 
tion was postponed. Perhaps it would be more difficult to say whether a 
State had violated the Pact of Paris than whether an engagement were in- 
consistent with the terms of the Covenant. It would seem to be ques- 
tionable, also, whether the advantage of publicity achieved by registration 
would not be jeopardized by attaching any conditions to the performance of 
this formal act by the Secretariat. As Viscount Cecil of Chelwood explained 
to the Committee for the Amendment of the Covenant, Article 18 ‘‘ was 
inserted in order to secure publicity for international engagements, and was 
never intended to be used to censor, modify or supervise them.” 1° 

The requirement of registration may become in time an important prin- 
ciple of universal law; but time is needed for the experience of this decade 
to be continued. Meanwhile, it is to be hoped that no change will be made 
in Article 18 which might result in weakening the acceptance of the principle 
and fortunately the assembly of the League of Nations seems to share this 
opinion." 

Mantey O. Hupson 


INTER-AMERICAN COMMISSION OF WOMEN 


The Sixth of the Conferences of the American States adopted a Resolution 
of even date with that creating the Inter-American Institute of Intellectual 
Coéperation. It brought into being not an Institute but an Institution, 
under the modest caption of “Inter-American Commission of Women.” 
The Resolution in question is perhaps shorter than a résumé and therefore 
it follows in full: 

The Sixth International Conference of American States resolves: 

That an Inter-American Commission of Women be constituted to 
take charge of the preparation of juridical information and data of any 
other kind which may be deemed advisable to enable the Seventh In- 
ternational Conference of American States to take up the consideration 
of the civil and political equality of women in the continent. 

Said Commission shall be composed of seven women from various 
countries of America appointed by the Pan American Union, this 
number to be increased by the Commission itself until every Republic 
in America has a representative on the Commission. 


Short as it is and recent as its creation, it has an ancestry which is also 
becomingly short. 

For the past few years there has been a feeling in enlightened quarters of 
the world that the subjection of women—the phrase is John Stuart Mill’s— 

* Minutes of the Committee, League of Nations Document, C. 160. M. 69. 1930. V., p. 81. 


1° League of Nations Document, C. 160. M. 69. 1930. V., p. 84. 
4 Journal of the Eleventh Assembly, 1930, p. 383. 
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is not in the interest even of the men, who now enjoy equality of political 
rights in the civilized nations of the world. Without dwelling upon the 
ways and means in which men have obtained equality and the extent to 
which women are treading in their footsteps, it is sufficient to say that here 
and there in the United States women had obtained the inestimable right to 
suffrage. This was a very slow process, and even if successful there was no 
guaranty that what had been given by a state might not be withdrawn by 
that community. An amendment to the Constitution was proposed and 
eventually carried as the nineteenth of the series, by the terms of which 
suffrage was extended to all of the women of the United States upon terms of 
equality with men. 

Why should that not be done elsewhere which has been done in the United 
States? Is it necessary to go through the same process in all countries, or is 
it not possible, through the treaty-making power and an international 
agreement, to have accorded to the women of each country equal rights with 
those of the men? If the matter were looked at solely as a political question 
for each country to solve, there might well be objections to its being dis- 
cussed through diplomatic channels, or to have it form the content of a 
treaty between some Powers, which might agree to it, with a right on the 
part of others to adhere until it should become a universal and international 
statute. 

In the spring of 1923, the Fifth of the Pan American Conferences met in 
Santiago de Chile and, through the initiative of Mr. Maximo De Soto Hall, 
of Guatemala, a series of resolutions was introduced, the aim and purpose 
of which were to accord to women, through the intervention of the Con- 
ference of the American Republics, equal rights with the men in all the 
American Republics. 

The question had found no place in the program, but, upon the unanimous 
approval of the Committee on New Business, it was resolved to include Mr. 
De Soto Hall’s proposition in the labors of the Conference. It was 
adopted in the committee, and on the 26th day of April the proposition was 
reported to the Conference, taken into consideration and debated, and 
unanimously and enthusiastically adopted as a resolution of the Conference 
by a rising vote of the delegates. 

In the observations of Mr. Manuel Rivas Vicufia, reporter of the project, 
it was stated that the subject was of an international nature, and therefore 
within the competence of the members of the Pan American Union. A 
Resolution was adopted, consisting of four propositions, and unmistakably 
pledging the Conference of the American Republics to consider the ways 
and means by which the women of the Americas might be admitted 
upon terms of equality to the legal and political rights which should be 
enjoyed by the men of their respective countries. 


The Resolution is in form and effect: 
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The Fifth International Conference of American States, 


RESOLVES: 

1. To recommend that the Governing Board of the Pan American 
Union include in the program of future Conferences, the study of the 
means of abolishing the constitutional and legal incapacities of women, 
for the purpose of securing, in due course, and, by means of the develop- 
ment of adequate capacities to assume the consequent responsibilities, 
the same civil and political rights for women that are today enjoyed by 
men. 

2. In order to attain this purpose it recommends that the American 
Governments promote the moral, intellectual and physical education 
of women. 

3. To recommend to the Governments of the Continent, the revision 
of their civil legislation for the purpose of modifying the provisions that 
do not correspond to the present cultural condition of American 
women, and which keep them in an unjustified inequality of rights 
because of sex. 

4. To recommend that the American Republics prepare a memoir 
on the position of women as determined by their Constituticns and laws, 
and on the development of feminine culture and education in their 
respective countries, in order that the same may be communicated to 
the Governments, and to the Governing Board of the Pan American 
Union, to serve as a basis for investigation. 

5. To recommend to the Governments that women be included on 
the Delegations, in order that they may be able to participate in the 
work of future Conferences. 


It was the beginning of a new era. 

An international resolution needs to be nursed; otherwise it dies of its 
own inanition. This resolution, however, was fortunately kept alive and 
was placed upon the program of the Sixth of the Conferences, scheduled to 
meet in Habana in 1928. It did, indeed, figure in the program. A group 
of American women, with Mrs. Jane Norman Smith as Chairman of the 
Council, and Miss Doris Stevens as Chairman of the Committee on Inter- 
national Action, both of the National Woman’s Party of the United States 
of America, had gone to Habana to see that the matter should not be 
overlooked. These and other representatives of women were given an op- 
portunity to address the Conference in a special plenary and extraordinary 
session on the afternoon of February 7, 1928. A draft proposal of an equal 
rights treaty was put before the Conference for consideration. Also the 
women asked that a commission of women be created to make recommenda- 
tions to the next Conference, concerning their status. 

At the conclusion of the session, Dr. Bustamante, President of the Con- 
ference, gracefully and graciously said he was sure that the women had, in 
their addresses, shown themselves to merit the rights which they claimed. 

In consequence, in the plenary session of February 18th, a resolution was 
unanimously adopted for the creation of an Inter-American Commission of 
Women—to be composed of a woman from each of the twenty-one American 
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Republics—to present to the Governing Board of the Pan American 
Union a report upon the status of women in each of the American Republics, 
to be transmitted, in turn, for consideration and, it is to be hoped, the favor- 
able action of the Seventh of the American Conferences, which is to be held 
in Montevideo within five years from the adjournment of its predecessor. 

To those to whom inequality in the treatment of others does not seem to 
be vital, the success of the women in the Sixth Pan American Conference 
will appear a very small matter. The liberation of a few million slaves in 
the United States was considered sufficient to proclaim as a benefactor of 
his kind Abraham Lincoln, who caused it to be done as a military measure. 
And without in the slightest degree seeking to minimize the noble action 
of our martyred President, how much greater a service must be the emanci- 
pation of one-half of the human race! It is impossible to state in advance the 
benefits which must accrue not only to the freed and enfranchised women, 
but to the men as well, with whom they will hereafter be able to vie, on a 
plane of equality, in making of this old world a better and happier place, 
with conscience as the test of right, and morality a part of its laws. 

In view of the fact that the Fifth of the American Conferences had, after 
due consideration, held that the question of equal rights for women in all of 
the American Republics was an international question, and in view of the 
fact that the Inter-American Commission of Women was created at the 
Sixth American Conference, to study and report to the Seventh American 
Conference, are we not justified in believing that a treaty can, and therefore 
may, be negotiated by the American Republics, by which the women of the 
Americas would be admitted in each to enjoy the equal rights of men? In 
view of the actions of these two Conferences, it is a simple matter—indeed 
it is the duty of those who favor the emancipation of women—to maintain 
not merely the possibility, but the advisability, of such a treaty. It is safe 
to predict that the American Institute of International Law will, at its next 
meeting, consider this question and propose, it is hoped, the draft of a 
treaty to the Governing Board of the Pan American Union. For, in so 
doing, it would act in accordance with the request of the Conferences of 
American States that it prepare and submit propositions of an international 
character for the Seventh Pan American Conference. 

To date fifteen members of the Inter-American Commission of Women 
have been appointed by their respective governments, pursuant to a Resolu- 
tion of the Governing Board of the Pan American Union. 

The Commission, as an integral part of Pan-Americanism, has its head- 
quarters in the Pan American Union, where it has made unexpected progress 
in the work entrusted to it. It has received a signal honor, in that it is 
treated as an educational institution by the Government of the United 
States, and upon an equality with recognized seats of learning of the Ameri- 
can continent, by an invitation of the Cuban Government to participate in 
the celebration of the two hundredth anniversary of the founding of the 
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University of Habana. This invitation it accepted, beginning its sessions 
on the 17th of February and continuing until the 24th of February, 1930. 

It met in the University of Habana. At its opening session, a repre- 
sentative of the Cuban Government welcomed its members, and at the 
closing meeting felicitated them upon the results of their labors. 

At Habana the first conference adopted the report and recommendation 
of its Nationality Committee. It organized and divided among its members 
its future work. 

The Conference unanimously recommended the adoption of the following 
treaty: 

The contracting parties agree that from the going into effect of this 


treaty, there shall be no distinction based on sex in their law and 
practice relating to nationality. 


The Commission, under the direction of its chairman, Miss Doris Stevens, 
has already gone far to justify its creation by a report on the Nationality 
and the Status of Women, containing the laws of the various nations of the 
world relating to the status of women in the matter of nationality, prepared 
by a committee of which Miss Paul is the chairman. This work, in an ad- 
vanced state of preparation, was laid before the official Congress of Rectors, 
Deans and Educators, meeting at the same time in Habana, in the same 
University of Habana, and, like the Commission, itself the creation of the 
Sixth Pan American Conference. 

The afternoon of the 22d of February, was put by the Congress at the 
disposal of the Commission, at which time reports were made to the Congress, 
as they would have been to a Conference of the American Republics had it 
been in session. On that occasion, the undersigned, as Chairman of the 
American Delegation to the Congress, made a statement regarding the value 
of the volume on nationality: 


. . . Here upon the table lies a volume, unique in the world, in which 
this subject is treated. The member of the Inter-American Commis- 
sion from Nicaragua, who spoke of this masterpiece, is entirely too 
modest. It is not only a contribution; it is a unique contribution. 

To assure accuracy in details, the collaboration of the Department of 
State of the United States was sought and the American Government 
placed at the disposition of the women its foreign service —embassies, 
legations and consulates—in order to obtain from the foreign govern- 
ments concerned the materials necessary, to complete and insure 
accuracy in the texts of their laws and of their interpretation. In this 
way, every document contained in the volume, shortly to make its 
appearance, so that it may be placed at the disposal of delegates to 
The Hague [Conference for the Codification of International Law], is 
verified—and as I have said guaranteed—not only by the foreign 
service of the United States of America, but by the embassies and 
legations of the foreign countries represented in Washington. 

Mr. President, I have examined the various texts; I have compared 
them from time to time with the originals, and, mirabile dictu, the 
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documents contained in the treatises prepared by our masculine experts 
are full of incredible errors, which have been corrected by feminine 
industry and exactitude. 

When laws and practices were of a country whose language does not 
pass current in the outer world, the women have had photostat copies 
made, in order to reproduce perfectly and exactly the texts, which are 
accompanied in every case with translations. 

It is therefore a book which is bound to be of great usefulness, not 
only to internationalists of the world at large, but also to the general 
public scattered throughout the four quarters of the globe. 


It is a difficult task in which the Commission is engaged. It is the first 
time that the women of the hemisphere have been entrusted with a juridical 
mission. Old laws affecting the status of women have heretofore been 
drafted and written by men. The new laws for women are now being 
drafted and written by women. They will still be finally accepted or re- 
jected by men. 

They will, however, reflect the collaboration of men and women. They 
will be moulded by both men and women. This is indeed the civilized 
essence of all human relationships. 

JAMES Brown Scortr 


INTELLECTUAL COOPERATION 


It is perhaps too early for an article on the Inter-American Institute of 
Intellectual Codperation. However, its present situation more than 
justifies a word of comment. The Americas are to work out their imminent 
destiny through coéperation, and in the domain of the spirit the discovery 
of America will be more adequately justified than by ‘‘the wealth of Ormus 
and of Ind,”’ or its untold and undisclosed natural resources. 

It is only the will that is lacking to make of coédperation an accomplished 
fact, and the question is not whether the coéperation may be in the political, 
in the commercial or in the financial world, because coéperation in one or 
the other, and indeed in all ways, is desirable. In what department can we 
best codperate or, as that may well be the result of experience, in which one 
of the many fields shall we begin? In this, as in other matters, the way to 
coéperation is to codperate. Perhaps we can best determine the field of 
coéperation by the process of elimination. 

Codéperation in things political is the way of the world and is highly 
desirable; but it is hard for nations to coéperate when the political situation 
is unequal. We know from Europe that, without equality, codperation is 
difficult there, and we have reason to believe that, as it exists in the nature of 
things, it would be difficult elsewhere. 

In the financial world, codperation exists. It must exist, for money flows 
everywhere. Unfortunately, it is needed everywhere, and nowhere more 
than in the discovery and placing at the disposal of the world its natural 
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resources. But money is dangerous. We do not need to go to the New 
Testament for an example. Has not the poet of our race advised us: 


Neither a borrower nor a lender be: 
For loan oft loses both itself and friend, 
And borrowing dulls the edge of husbandry. 


If this is true in the ordinary relations of life, will it not be truer in those 
of the nations, which are larger and more compelling? There seems to be 
fear of imperialism lurking in the golden dollar. 

But what of the intellectual domain? It is everywhere that intellect is 
to be found, and we do not need to discover it; it is within us all, and it only 
needs to be mobilized. There, there is universality; there, there is equality. 
Culture cannot be bought in the market place nor the things of the spirit 
passed over the counter. The spirit is inborn, although it is threatened by 
the weeds of the spirit, or, as Wordsworth would put it, ‘“‘the world is too 
much with us.”’ Nevertheless, the world is a good framework, if it be not 
the whole picture. 

Therefore it was, and in full knowledge of these things, that the Sixth 
Conference of the American States adopted a Resolution on the 18th of 
February, 1928, creating an Inter-American Institute of Intellectual Co- 
operation. It also directed the Governing Board of the Pan American 
Union to call a conference within two years, and to submit a draft of an 
organization to a Congress to be called for the purpose of endowing the 
newly created Institute with a definitive statute and organization. 

A preliminary statute was drafted, and within two years the Congress 
was called to meet in Habana. It assembled on the 20th of February, 1930, 
in the University of Habana, and three days later it adjourned with a defini- 
tive statute to its credit. According to the statute, the Inter-American 
Institute is composed of two branches: the first is a series of National 
Councils, to be organized through the Ministries of Public Instruction in 
the twenty-one American Republics. Each of these National Councils is 
to send a delegate to the permanent seat of the Institute, and this body is 
to be its Governing Board, under the name and title of ‘Central Council,” 
or, in the language of the statute, the ‘‘Inter-American Central Council of 
Intellectual Coéperation.”’ 

What is the nature and what is the rédle of the Central Council—the 
Governing Board and the clearing house? Its purpose is to keep in touch 
with the National Councils, to receive reports and to transmit them to the 
National Councils, and of its own initiative to submit to the various Councils 
matters which the central organization feels should be studied by all, or by 
Councils with a special interest. 

So far, so good; but what of the Governing Board of the Pan American 
Union? It is the representative of the American Republics in the intervals 
between their Conferences, and, as the Institute is a creation of the Con- 
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ferences, it is as natural, as it was to be expected, that the Governing Board 
should sustain the relation of the American Conference to the Institute. 
Hence it is that the Central Council submits to the Governing Board the 
projects which it has received from the National Councils, with its recom- 
mendations, together with plans, projects and undertakings of its own. 
Thus through the coéperation of the three, intellectual life is to be stimulated 
and the things of the spirit mobilized, not merely in behalf of one or the other 
country but of the continent. 

With these words of introduction, a few provisions are taken from the 
statute in regard to the National Councils and the Central Council. 


First, the functions of the National Council: 


1. (a) To formulate proposals as to problems of intellectual life that 
need study, or projects that may be undertaken coéperatively, and 
transmit these to the Inter-American Central Council; (b) to ascertain 
the opinion of national elements on such problems or projects as may be 
submitted to them by the Inter-American Central Council, forming for 
the purpose any necessary committees. 

2. (a) To collect information relative to the institutions of education, 
science, arts, and letters of their respective countries and the facilities 
afforded to foreign professors, students and research workers, and 
furnish it to the Inter-American Central Council; (b) to receive and dis- 
seminate similar information regarding other countries; (c) to promote 
actively the interchange of professors, students, research workers, special 
investigators, and cultural missions between the American republics. 

3. To promote in their respective countries the study of such sub- 
jects as shall give an understanding of the development and culture of 
the other nations of America. 

4. To endeavor to secure the adherence of their respective countries 
to international agreements and programs of intellectual coéperation. 

5. To encourage national institutions and associations to enter into 
close relations with similar organizations in other American Republics, 
especially in accordance with any program of international action that 
may be worked out by the Inter-American Institute. 4 

6. To coéperate in carrying out such projects as may be committed : 
to the Inter-American Institute by future international conferences of ; 
American States. 

7. In general, to act as a liaison between the intellectual elements of 
their respective countries and those of the other American Republics. 


Second, the functions of the Central Council: 


1. (a) To study proposals received from the national councils as to 
problems of intellectual life that need consideration or projects that 
may be undertaken codperatively, and communicate these to the 
Governing Board of the Pan American Union with recommendations; 
(b) to transmit to the national councils any project that may be ap- 
proved by the governing board. 

2. To obtain and disseminate information relative to institutions of 
education, science, arts, and letters in the American Republics, in 
order to encourage closer relations between them. 
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3. To appoint, in codperation with the national councils, inter- 
American committees for the purpose of conducting special investiga- 
tions, and to keep in touch with inter-American institutions or com- 
missions of a cultural or scientific character, and with the International 
Institute of Intellectual Codperation of the League of Nations. 

4. To collaborate, by the aid of the national councils, with the 
organizing committees of the Pan American Scientific Congresses in 
the preparation of their programs, in order that these may serve as a 
forum for the discussion of intellectual problems, and to organize, in 
connection with the scientific or other congresses, special meetings of 
accredited delegates of the national councils for the discussion of the 
work of the Inter-American Institute. 

5. In general, to serve as a coérdinating center for the work of the 
National Councils for Intellectual Coéperation. 


It is to be hoped that the National Council for the United States will be 
shortly created, as well as the National Councils of the other American 
countries; that the Central Council of the Institute will be housed at 
Habana in the Palace of the American Institute of International Law, when 
that noble building shall be completed; and that, in the meantime, the 
Inter-American Institute of Intellectual Coéperation shall prepare itself 
for the future, to the noble end that the intellect of the Americas may have 
a home and a center from which the Intellectual Institute may, as a candle, 
cast its beneficent and enlightening beams. 

JAMES Brown Scotr 
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SHALL A STATE WHICH GOES TO WAR IN VIOLATION OF THE KELLOGG-BRIAND 
PACT HAVE A BELLIGERENT’S RIGHTS IN RESPECT OF NEUTRALS? 


In former times when a war broke out between two or more States it 
created certain legal relations between the belligerent Powers and the Powers 
which remained neutral. There were questions of belligerent men-of-war 
remaining in neutral ports and receiving supplies of fuel and provisions, the 
visitation by belligerents on the high seas of neutral merchantmen, the duty 
of the latter to respect a blockade, and the rules regarding contraband, etc. 
Each of the belligerent parties had the same rights and duties in respect to 
neutrals. The war gave rise to the same legal effects in respect of neutrals 
even if it had been begun in obvious violation of the law of nations. In 
short, neutrals were bound to treat both belligerents impartially as though 
the course of each was equally just. Ever since the time of Hugo Grotius, a 
distinction in theory at least has been made between a just and an unjust 
war (bellum justum et bellum injustum) ; but neither by treaty nor by interna- 
tional usage had any rules been laid down as to when a war was just and when 
unjust, and the distinction had no legal or practical significance. Even in 
the case where the war might undoubtedly have been considered as a war of 
aggression on the part of one of the States, the aggressor had the same right 
as the attacked State to demand of neutrals that they should respect his 
rights as a belligerent. The right to go to war was considered as belonging 
to all sovereign States. War was recognized by the law of nations as an 
ultima ratio for the settlement of international disputes. 

After the World War, this question entered into a new phase. By solemn 
agreements now entered into, a great number of States have pledged them- 
selves to settle by peaceful means, disputes which may arise among them. 
The feelings of solidarity between States have grown stronger. It is now 
recognized by all that war is a calamity, not only for the States which are 
directly involved, but for all other States as well, and that the State which 
goes to war is guilty of a crime against humanity as a whole. The goal 
must be that disputes between States shall be decided not by force, but by 
judicial means. If international justice were strong enough, there would be 
no more wars, and consequently the question of neutrality would no longer 
exist. But have we reached this goal as yet? 

The Covenant of the League of Nations, the declared object of which is 
“to promote international codperation and to achieve international peace 
and security,” points to other means than war for the solution of contro- 
versies between States. According to Art. 12, the members of the League 
agree that if there should arise between them any dispute likely to lead to a 
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rupture, they will submit the matter either to arbitration or judicial settle- 
ment or to inquiry by the Council, and they agree in no case to resort to war 
until three months after the award by arbitrators, the judicial decision or the 
report by the Council. In any case under this article the award of the ar- 
bitrators or the judicial decision shall be made within a reasonable time, and 
the report of the Council shall be made within six months after the submis- 
sion of the dispute. 

If the matter is submitted to arbitration, the members agree, according to 
Art. 13, that they will carry out in full good faith any award or decision that 
muy be rendered, and that they will not resort to war against a member of 
the League which complies therewith. In the event of any failure to carry 
out such an award, the Council shall propose what steps should be taken to 
give effect thereto. 

if the matter is not submitted to arbitration, or judicial settlement, the 
members of the League agree that they will submit the matter to the Coun- 
cil. If a report by the Council is unanimously agreed to by the members 
thereof other than the representatives of one or more of the parties to the 
dispute, the members of the League agree that they will not go to war with 
any party to the dispute which complies with the recommendations of the 
report. If the Council fails to reach a report which is unanimously agreed 
to by the members thereof other than the representatives of one or more of 
the parties to the dispute, the members of the League reserve to themselves 
the right to take such action as they shall consider necessary for the main- 
tenance of right and justice (Art. 15). 

According to the Covenant of the League of Nations, it is thus not for- 
bidden to go to war when only the State in question follows the procedure 
and observes the delays prescribed by the Covenant. It is possible there- 
fore that a war may break out even between States which are members of the 
League. 

This is different according to the treaty concluded at Paris on the 27th 
August, 1928 (the Kellogg-Briand Pact), which condemns resort to war. 
This Pact contains the following rules: 


Art. 1. The high contracting parties solemnly declare in the names of 
their respective peoples that they condemn recourse to war for the solu- 
tion of international controversies and renounce it as an instrument of 
national policy in their relations with one another; and 

Art. 2. The high contracting parties agree that the settlement or 
solution of all disputes or conflicts of whatever nature or of whatever 
origin they may be, which may arise between them, shall never be sought 
except by pacific means. 


This treaty has met with general recognition. On the 8th March, 1930, 
57 States had acceded to it, of which 48 were members of the League of Na- 
tions and nine non-members. On the other hand, six States, members of the 
League, had not as yet acceded to the Pact on the said date. The General 
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Act regarding the Pacific Settlement of International Disputes, signed at 
Geneva on the 26th September, 1928, will also be of great significance if it is 
ratified by a great number of States. Only a small number of States, how- 
ever, have acceded to it as a whole. Both the Covenant of the League of 
Nations and the Kellogg-Briand Pact, as also the General Act just referred 
to are important steps in the right direction towards the settling of all in- 
ternational controversies by peaceful means instead of by the means of war. 
But do they offer absolute security against war? 

The maintenance by the Powers of armed forces both by land and by sea, 
and the difficulties which are met with as regards the question of taking 
effective steps for the reduction of armaments, seem to indicate that one 
does not rely on the disappearance of war. It is no doubt true what the 
British Prime Minister said in his opening speech to the Naval Conference in 
London in January, 1930: ‘‘No one can say that an absolute security for 
peace and justice has yet been found.’”’ Even if all nations became a party 
to a treaty by which they pledged themselves not to go to war, what guaran- 
tees would we have that one or the other of them would not break the pledge? 
Just as no law can prevent the commission of crime in the community, so no 
treaty as such, is an absolute hindrance to a State willing to break its word. 
If a State in violation of such a treaty goes to war, the attacked party should 
not be denied the right to defend itself. In the same way as in States where it 
is forbidden to take the law into one’s own hands it is permissible for an as- 
saulted man to defend himself even with arms, in international relations it 
must be permissible for an attacked State to defend itself. 

In the event of a war breaking out, what would the relations, under these 
treaties, be between the belligerents and those Powers who were not in- 
volved in the war? In examining this question, decisive importance must 
be attached to the fact as to whether one of the States by going to war has 
violated an obligation assumed by treaty or not. In the event of a member 
of the League of Nations going to war without violating the Covenant, 7.e., 
if it has followed the procedure and observed the delays prescribed in the 
Articles 12, 13, and 15 of the Covenant, it must be permissible for the other 
States not involved in the conflict to remain neutral. It is otherwise, how- 
ever, if a State goes to war in disregard of the provisions of the Covenant. 
In this connection Article 16 of the Covenant contains the following pro- 
vision: 

Should any member of the League resort to war in disregard of its 
covenants under Arts. 12, 13 or 15 it shall 7pso facto be deemed to have 
committed an act of war against all other members of the League, which 
hereby undertake immediately to subject it to the severance of all trade 
or financial relations, the prohibition of all intercourse between their 
nationals and the nationals of the covenant-breaking State and the 
prevention of all financial, commercial or personal intercourse between 


the nationals of the covenant-breaking State and the nationals of any 
State whether a member of the League or not. 
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In such an event, the other members of the League may not remain neu- 
tral. Even if they do not join in the use of military power, they must at 
least take part in the economic boycott of the covenant-breaking State. 

No similar provision has been introduced in the Kellogg-Briand Pact as re- 
gards those who may go to war in disregard of this Pact. But shall a State 
which goes to war in disregard of this Pact be granted belligerent rights in re- 
spect of the neutrals who are not involved in the war? Shall such a State be 
allowed to disturb the peaceful commerce of the other States, to visit neutral 
merchantmen, to capture them and leave it to its own prize courts to decide 
whether the conditions of legitimate capture prevail?! As regards these ques- 
tions, it must be taken into account that a State which begins a war in disre- 
gard of the Kellogg-Briand Pact has thereby committed an infraction of the 
law not only in respect of its adversary, but against all the other contracting 
States. The pact-breaking State should be considered as having committed a 
delinquency against humanity, and it should not by its violation of law be 
entitled to the rights of a belligerent. Other States should not be obliged to 
tolerate that their peaceful commerce and navigation be interfered with by 
the pact-breaking State visiting and capturing their merchant ships; and if 
any interference occurs, they should have an absolute right to compensation. 

If a war breaks out between States which have pledged themselves by treaty 
to settle disputes only by pacific means, it may be difficult to decide which of 
them is the aggressor. By the Kellogg-Briand Pact no authority has been 
set up to decide when an infraction of the Pact has taken place. In the 
event of a violation of Art. 16 of the Covenant of the League of Nations, a 
decision by the Council as to whether a war has been begun in disregard of 
the Covenant will be of great importance. By the Locarno Treaty between 
Belgium, France, Germany, Great Britain, and Italy, of the 16th October, 
1925, it is left with the Council of the League of Nations to ascertain whether 
an infraction of the treaty has been committed. In the Assembly of the 
League of Nations in 1929 the question was raised of introducing amend- 
ments in the Covenant of the League in order to bring the Covenant and the 
Kellogg-Briand Pact into harmony. As already mentioned, the Covenant 
does not exclude war in certain cases, whereas the Kellogg-Briand Pact con- 
demns it in an absolute way. This question is being studied by a committee 
which is to submit its proposals to the next Assembly. It is important that 
the international rules as to the rights of belligerents in respect of neutrals 
and the rules as to the freedom of commerce and navigation of neutrals in 

1 See J. W. Garner: “The Freedom of the Seas” in this JouRNAL, 1929 (Vol. 23), p. 362 et 
seq. (especially p. 367). Professor Garner refers to a suggestion of Sir John Fischer Williams 
“that a distinction should be recognized between the rights of neutrals in what he denom- 
mates ‘public’ wars, that is, wars carried on by or under the authority of a collective group 
of States, for example, the League of Nations, against an aggressor, or for the protection of 
international covenants, and their rights during the existence of ‘private’ wars, that is, 
wars begun and waged by individual States on their own account and for the advancement 
of purely national interests.” 
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time of war should be clearly defined in an international treaty. It must be 
firmly laid down that no rights as a belligerent belongs to a State which has 
begun war in violation of its duties according to the Covenant of the League 
of Nations or the Kellogg-Briand Pact of August 27, 1928. 

In this connection I venture to add that it ought not to be left to the bel- 
ligerent Powers to decide by prize courts set up by themselves whether cap- 
tures made by their own men-of-war are to be upheld as justifiable, or 
whether compensation is to be granted for the capture of neutral vessels. 
It is not fair that a belligerent Power shall give final judgment in its own 
case. It would be a great safeguard for neutrals if the question were tried 
by impartial judges who are not concerned in the case. The convention 
adopted by the Hague Conference of 1907 relative to the establishment of an 
International Prize Court, to which an appeal could be brought against the 
judgments given by national prize courts, was, as is well known, not ratified. 
But since a Permanent Court of International Justice has been established at 
The Hague, this court ought to have jurisdiction also to judge the lawfulness 
of the capture by a belligerent Power of neutral vessels. It is of the greatest 
importance that the British Government has declared that the question rela- 
tive to prizes will not exclude Great Britain’s acceptance of the ‘‘ Optional 
Clause,’ and that, therefore, such questions may also, after having been 
tried by national prize courts, be brought before the Permanent Court ac- 
cording to Art. 36 of the Statute.2 All States should be willing to accept 
such an interpretation of this article. It would greatly contribute to the 
promotion of justice in the settlement of disputes between belligerents and 
neutrals. 

THORVALD Boye, 
Judge of the Supreme Court of Norway 


THE INTERNATIONAL LIGHTHOUSE AT CAPE SPARTEL 


In the early 19th century the North African coasts were not noted for their 
hospitality to mariners. By the middle of the century, however, the fear- 
some Salé rovers and Barbary corsairs had become little more than a half 
forgotten legend, and the principal dangers of the approach to the Medi- 
terranean were those of a natural character. These, however, were not to 
be despised, since the strong currents, the high cliffs, and the scarcity of 
natural harbors, especially along the Atlantic coast, made the region a very 
dangerous one for navigation. We find the situation so bad that the Ameri- 
can consul at Tangier recommended to his government in 1849 that a war 
vessel cruise along the Atlantic coast as far as Cape Blanco, and also upon 
the Riff coast, every month or two to afford protection or relief to any of 
the merchant vessels or citizens who might be driven on these dangerous 

2 See Memorandum on the Signature by His Majesty’s Government in the United King- 


dom of the Optional Clause of the Statute of the Permanent Court of International Justice, 
British White Papers, Miscellaneous No. 12, 1929. 
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coasts.!_ As if to give point to his apprehensions, on November 27, 1858, the 
American bark Jehu of 300 tons was caught in the breakers about 114 miles 
south of Cape Spartel and driven on the beach a total wreck. 

As early as 1852 the representatives of the Powers at Tangier had con- 
sidered the feasibility of joint action with reference to the construction of a 
lighthouse on Cape Spartel. There is reason to believe that this preliminary 
step was taken because of the fact that on the 17th of April, 1852, the British 
bark Calpe had been wrecked seven miles south of Cape Spartel. In a 
despatch to his government dated April 27, 1852, Sir John Drummond Hay 
pointed out that during the past years seven vessels had been wrecked on 
this coast owing to the very strong current and the lack of light. He 
strongly recommended to his government the construction of a lighthouse. 
At this time, however, he found that the British Government was not friendly 
to the idea.2 In a communication from the French chargé d'affaires to the 
American consul towards the end of August, 1852, the question was again 
broached, and the American representative in his despatch to his govern- 
ment declared that there was no question about “the wants of commerce 
requiring such work, for the strong current which sets into the Mediter- 
ranean drains towards the African shore and frequently proves disastrous to 
vessels entering or leaving the straits. . . . Cape Spartel is about eight miles 
from Tangier and from 30 to 33 from Gibraltar. Vessels entering Gibraltar 
from the Mediterranean or leaving Gibraltar for the Atlantic coast can be 
seen from Cape Spartel with the naked eye.’”’* Although the British Gov- 
ernment was not yet prepared to move in the matter, a few years later, when 
it was found that the French and Spanish Governments were determined to 
act, the British chargé informed his American colleague that Her Majesty’s 
Government would most certainly coéperate with France in the erection of 
the lighthouse “‘if for no other purpose than to prevent the latter Power hav- 
ing the exclusive jurisdiction of a work occupying such a commanding posi- 
tion and so near Gibraltar.” * 

On November 11, 1860, the world was startled by the news of a terrible 
shipwreck a few miles south of the Pillars of Hercules in which a Brazilian 
corvette went on the rocks with the loss of 24 officers and a hundred seamen, 


1 Archives of the American Legation, Tangier, Consular Despatches, 1848-1861, p. 35. 

? Archives of the British Legation, Tangier, Foreign Office Letter Book. April 24, May 
18, 1852. 

3 Archives of the American Legation, Tangier, Consular Despatches, 1848-1861, p. 97. 
In a despatch to his government dated June 23, 1861, Sir John Drummond Hay noted the 
fact that the Shereefian Government had already accepted the services of a French engineer 
to superintend the construction of a lighthouse. In the same despatch he declared, “I 
warned Barzah against admitting the right of any foreign government to assume the sole 
control of the lighthouse. He assured me that the lighthouse would be built solely at the 
expense of the Moorish Government, but that the French engineer would be allowed to fix 
the site and form of the buildings.” Archives of the British Legation, Tangier, Foreign 
Office Letter Book, June 23, 1861. 
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and it can hardly be doubted that it was this disaster which brought quick 
action on the part of the Spanish and French Governments. The first public 
information that a lighthouse was to be constructed on Cape Spartel was 
furnished by Article 43 of the Spanish-Moroccan Treaty of Commerce, 
signed in Madrid, November 20, 1861, which read as follows: 


Experience having shewn that the lack of a light on the Northern 
coasts of Africa exposes navigation and commerce to great risks and 
losses, and His Shereefian Majesty desirous of contributing as far as 
possible to the security and development of the aforesaid commerce and 
navigation pledges himself to construct a lighthouse on Cape Spartel 
and to take charge of its lighting and upkeep.‘ 


The same year construction on the lighthouse was begun by the Moorish 
Government under the direction of a French engineer, M. L. Jacquet. The 
lighthouse was completed in the spring of 1864, and the important position 
of the light, especially for signalling purposes in the time of war, actuated 
the foreign governments represented at Morocco, particularly France, 
Great Britain, and Spain, to notify the Sultan that arrangements must be 
entered into which would give a satisfactory guarantee as to the permanent 
neutrality of the lighthouse. The Sultan was perfectly willing to accept 
such an arrangement, providing these foreign governments who were so 
much interested in the lighthouse were willing to take charge of it and main- 
tain it.® 

Negotiations were forthwith begun for a treaty providing for the upkeep 
and maintenance of the Cape Spartel Lighthouse by the ten Powers rep- 
resented in Morocco. At first the Sultan demanded the right to levy light- 
house dues on all ships visiting his port in addition to the annual sum de- 
manded from the Powers for the upkeep of the light, but he was assured that 
the Powers would never consent to such a system of double taxation. The 
other question raised was the method to be used for fixing the quotas of 
payments, whether they should be proportional to the amount of trade or an 
equal sum to be paid by each Power. The latter system was adopted and 
the annual quota was fixed at 1,500 franes ($285.00) for each Power. On 
May 31, 1865, ten Powers, Austria, Belgium, France, Great Britain, Italy, 
The Netherlands, Portugal, Spain, Sweden and Norway, and the United 
States signed a treaty with Morocco providing that, since the Government of 
Morocco had at that time no vessels either of war or commerce, the direction, 
administration, and expenses of the lighthouse at Cape Spartel should be 
borne equally by the signatory Powers. This delegation of powers was not 
to encroach on the proprietary or sovereign rights of the Sultan. The 
Powers further bound themselves to respect the neutrality of the lighthouse 


‘ Joaquin Veléz Villanueva, Recopilacién Legislativa en la Zona de Influencia de Espafia en 
Marruecos, en la de Ténger y en la de Francia (Madrid, 1917), p. 23. 

5 Archives of the British Legation, Tangier, Foreign Office Letter Book, March 23, 1867. 

® Archives of the American Legation, Tangier, Consular Despatches, 1861-1870, p. 78. 
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even in the case of war between them or between one of them and the Empire 
of Morocco. The convention was signed for a period of ten years, with annual 
extensions until denounced by one of the signatory Powers, and is still in force.’ 

The lighthouse was illuminated for the first time on October 15, 1864, in 
accordance with a vote of approval by all the foreign representatives, except 
that of the United States, who had demanded a sixty days’ notice to notify 
mariners as a measure of precaution. The control was vested in the diplo- 
matic corps at Tangier, and on July 11, 1865, the réglements were established 
which have controlled the meetings of the International Commission of 
Cape Spartel up to the present time.* In accordance with these rules, the 
presidency was vested in a member of the diplomatic corps and rotated 
annually in alphabetical progression. The president could call a meeting 
whenever special conditions warranted or routine business compelled. 

On the whole, the problems faced were largely technical and non-political 
and perhaps for that reason the codperation was most satisfactory. It was 
to the interest of all that this lighthouse, protecting one of the world’s most 
important trade routes, should be kept to the highest degree of efficiency, 
and the representatives of the Powers were only too willing to work to this 
common end. In accordance with an accord arrived at in 1892, the service 
was improved by the installation of a semaphore by Lloyds, and in 1905 by 
a fog signal. When on December 9, 1911, the wreck of the S.S. Delhi of the 
P. and O. again focussed the world’s attention upon this part of the globe, 
the International Commission decided to appoint a technical commission 
to investigate the lighthouse and to recommend all possible improvements to 
the service. An international technical commission was appointed con- 
sisting of lighthouse experts from Germany, Great Britain, Spain, France, 
Holland, and Italy. The commission visited Tangier and made an extensive 
report dated April 5, 1914.9 The report showed how the beacon had al- 
ready been increased from 6,000 to 20,000 candle-power and found the light so 
important to navigation that they recommended its increase to 320,000 
candle power.!° To meet the cost of these extensive improvements an in- 
crease in the annual quotas of the governments, now raised to 13," from 
1,500 to 1,800 francs was recommended. The outbreak of the war post- 
poned all such improvements. 

It might be noted in passing that, although Article III of the treaty of 
1865 specified that the lighthouse should be perpetually neutralized, upon 
the outbreak of the war the French authorities took over the technical 


7W. M. Malloy, Treaties, Conventions, Etc., between the United States and Other 
Powers (Washington, 1910), Vol. I, p. 1217. 

* Phare de Cap Spartel, Conseil d’ Administration, pp. 34-35. The archives rotate with the 
presidency of the International Commission and are at present found in the British Legation. 

* Rapport de la Commission Technique Internationale du Phare du Cap Spartel (Tanger, 
1914). 10 Ibid. 

4 Germany, Russia, and the separation of Norway and Sweden made the extra three. 
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direction of the lighthouse, dispossessing the lighthouse keeper, Herr Gum- 
pert, an Austrian subject, whose family had tended the light ever since its 
establishment.” Considering the fact that this action was taken without 
either the knowledge or consent of the International Commission, it might 
be regarded as a violation of the guarantee of neutrality, but, inasmuch as 
the allied and friendly neutral Powers could have dictated the commission’s 
policy, the question raised is a purely theoretical one. 

At the close of the war, the commission found itself in a serious financial 
predicament owing to the failure of Russia, Germany, and Austria-Hungary 
to pay their quotas. Since even with such payments there would have been 
a deficit, the suggestion was made that each of the ten remaining Powers 
party to the convention pay their share of the deficit and henceforth, be- 
ginning in 1919, the annual quota should be 1,500 Spanish pesetas, then at a 
premium, instead of 1,500 francs. However, with Germany, Austria, and 
Russia out, and with the increased cost of living, this was but a temporary 
expedient. In 1922 the annual quota was raised to 2,000 pesetas,'® and the 
Moroccan Government, having paid the arrears of the German and Austrian 
Governments, agreed to hold itself responsible henceforth for these quotas. 
It would appear that Germany missed an excellent opportunity here for test- 
ing out the post-war treaty arrangements by her failure to insist upon 
paying her annual quota and thus remaining upon the Cape Spartel Com- 
mission. It needs no flair of diplomatic prescience to understand the willing- 
ness of the Moroccan Government, or in this case should we say Protectorate, 
to assume the arrears and subsequent payments of the German and Austrian 
Governments. In fact, it is at this point that we note certain interesting 
political developments which were closely connected with the future powers 
and even existence of the International Commission. In the convention of 
1923 for the international administration of Tangier we find Cape Spartel 
included in the international zone and the following provision regarding the 
lighthouse: 


Article 53. The contracting governments recognize that the She- 
reefian Government retains its property rights in the Cape Spartel 
Lighthouse, the Convention of March 31, 1865 remaining provisionally 
in force. 


The word “provisionally”’ had a rather sinister significance for the con- 
tinued existence of the convention, which had established an international 
organization successful in carrying out its duties for more than half a century. 

In February, 1926, the International Commission received a communica- 
tion from the Mendoub, the Sultan’s representative at Tangier, notifying 


12 The budget of the commission during the war period indicates that the lighthouse keeper’s 
salary was paid to Herr Gumpert, even though an exile in Spain, the French Government 
apparently holding itself responsible for the salary of his successor. At the close of the war, 
the commission reinstated Herr Gumpert, who retained the post till his death in 1927. 

18 In 1927 the quota was raised to 2,250 pesetas, and in 1929 to 4,500 pesetas. 
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the commission that the Shereefian Government, proprietor of the light- 
house, intended to proceed immediately to its modernization, and that, once 
modernized, the service of upkeep and superintendence of the lighthouse be 
confided directly to the State Engineer for the Zone of Tangier. This func- 
tionary would present his reports and all explanations both to the Interna- 
tional Commission and to the Shereefian Government and would be de- 
pendent upon the latter as far as repairs and future improvements of the 
lighthouse were concerned. Although the proposal was both reasonable and 
logical, it modified to an important degree the powers conferred upon the 
commission by Article 1V of the treaty of 1865. Inasmuch as neither Italy 
nor the United States had subscribed to the Tangier Convention, and the Con- 
vention of 1865 required unanimous consent for its modification, the change 
in policy was an important one. Considering that the Spartel lighthouse 
dominated one of the most important maritime highways of the world, and 
that the Moroccan Government was under the protection of France, even 
Great Britain, principal co-author of the Tangier Statute, might be expected to 
pause. 

No immediate consideration was given to the proposed change in juris- 
diction, but the plan of modernization prepared by M. de Rouville, Chief 
of French Service of Lighthouses and Buoys, based upon the recommenda- 
tions of 1914, was submitted to the Powers and, with slight modifications, 
approved by them.'* Perhaps the outstanding difference between the present 
proposals for the modernization of the light and those of 1914 lay in the 
fact that, where formerly the Powers were expected to share in the expenses, 
the present proposal presumed that all cost would be borne by the Shereefian 
Government. Inasmuch as the Maghzen was apparently desirous of greater 
freedom in the control of the administration of the lighthouse, the willing- 
ness to support the costs was the logical basis of a change in policy in this 
direction. When at the meeting of December 29, 1926, the question was 
raised regarding the part to be taken by the General Direction of Public 
Works of the Shereefian Government for making the improvements to the 
light at Cape Spartel, the International Commission agreed to accept the 
codperation of the Maghzen Government, with the understanding first, that 
the technical and administrative operations in question should be carried out 
by the Maghzen functionaries in the name of the International Commission 
and in accordance with the conditions prescribed by it, and second, that the 
codperation on the present occasion did not imply a permanent delegation to 
the Maghzen of any measure of the commission’s authority or functions." 
These reservations, which were introduced by the representative of Italy 
and which were similar to those formerly laid down by the United States, 


M4 Archives de la Commission Internationale du Phare du Cap Spartel. Lettre de M. 
Rouville datée du 31 Mars 1928 & Monsieur le Président de la Commission. 

% Archives de la Commission Internationale du Phare de Cap Spartel, Procts verbaux de la 
séance du 29 décembre, 1926. 
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were adopted by the commission. This action seemed to indicate that until 
the convention of 1865 should be denounced, the International Commission 
intended to retain full power of direction over the Cape Spartel Lighthouse. 

An interesting question was raised in 1929 in regard to the judicial position 
of the International Commission both in public and private international 
law. An opinion was sought from M. Marchegiano, the judicial counselor 
of the International Zone, who, after a careful study, found that the Cape 
Spartel Commission possessed a judicial position and personality analogous 
to the European Commission of the Danube River, and the Straits Com- 
mission set up by the abortive Treaty of Sévres of 1920. The treaty of 
May 31, 1865, he pointed out, granted to the commission ‘‘the essential 
elements considered by jurists necessary for the existence of an autonomous 
international organism having a personality established and independent of 
the States which composed it.”” Then raising the question as to whether the 
Tangier Statute of 1923 modified the juristical position of the commission, 
since the lighthouse stood in the zone placed under the jurisdiction of the 
International Administration, he found that it did not, for the commission, 
drawing its powers from an international treaty, was not obliged to recognize 
a jurisdiction derived from a subsequent international convention to which 
all of the Powers represented on the commission had not acceded. There- 
fore, since both the Cape Spartel Commission and the International Ad- 
ministration were equally mandatories of the Sultan for the administration 
of a part of the Shereefian territory, any disputes between the two could only 
be settled by an international arbitral tribunal acceptable to both. 

Thus for 65 years we have in the International Commission of Cape Spartel 
an international administrative organization functioning steadily and suc- 
cessfully in a joint codperative enterprise. Although its problems were 
largely of a technical nature and therefore less likely to cause disagreement, 
even when political problems arose, the commission met them with a spirit 
of reasonable compromise. The Cape Spartel Light under its International 
Commission has been aptly compared to a beacon pointing the way to an ul- 
timate successful internationalization of Tangier. GrauaM H. Stuart 


Tue HeEtnricu AUGUSTIN 


A CONSIDERATION OF THE ATTITUDE OF SWEDEN IN REGARD TO THE TER- 
RITORIALITY OF BAYS 


In the memorandum of Sweden submitted as a part of the Bases of Dis- 
cussion for the Codification of International Law ! mention is made of the case 
under consideration as having given the sanction of the Swedish Supreme 
Court to the policy of the government as there outlined with respect to the 
territoriality of bays. Inasmuch as this is a case of recent date, and of at 


1See League of Nations publications, Vol. II, Territorial Waters (II C. 74. M.39. 1929. 
V), pp. 187-192. 


| 


CURRENT NOTES 777 


least equal importance with those which are frequently cited to illustrate 
the practice of Sweden? as to territorial waters, it should perhaps merit 
more attention than has been given to it by American writers in the field of 
international law. This will be even more apparent when it is realized that 
in the consideration of the case before the Swedish courts, opinions were 
written by such Swedish authorities as former Foreign Ministers Lofgren 
and Undén, Baron Staél von Holstein, and Dr. Torsten Gihl, and the German 
jurist Dr. Walter Schiicking.‘ 

The case involved the seizure of the German trawler Heinrich Augustin 
1.4 distance minutes outside of the line drawn from Halland’s Vaderé light- 
house to the Tylé lighthouse at the entrance to Laholm Bay, January 19, 
1925. The vessel was alleged to have been fishing within Swedish territorial 
waters and was brought into the port of Halmstad by the Swedish gunboat 
Svensksund. There were some 5,000 kilograms of fish and two trawls 
sequestered, and the officers in command were summoned to appear in the 
magistrate’s court to answer for illegal trawling within Swedish fishing 
waters. The question dealt with the right of foreigners to fish at a place 
which, according to the complainant, is Swedish outer territorial waters, but 
according to the defendant is open sea. This involved a consideration of 
territorial waters, particularly the territoriality of bays and the Swedish 
position on this controversial subject. 

Laholm Bay ° forms a gulf which can be marked off by a line between Lylé 
lighthouse and Héghallsudde, at which place the mouth is a little over ten 
miles. However, the base-line mentioned above seems to be traditional, 
and besides it is the policy of Sweden to consider islands situated at the en- 
trance of a bay as forming a part of the configuration of the bay and to take 
the same as the basis for calculating the extent of the territorial waters. 
This has long been recognized by Swedish law and was sanctioned by the 
Supreme Court of Sweden, November 14, 1927, in the case under review. 

The highest court of Sweden in its decision merely sustained that of the Géta 
Court of Appeal at Jénképing, which in turn, except for a minor point as to 
the fine imposed, had affirmed the decision of the court of first instance at 

*Such as Grisbadarna (this JouRNAL, Vol. 4 (1910), p. 226), The Elida (this JourRNAL, 
Vol. 10 (1916), p. 916), The Trave, and The Maja. 

* Dr. Philip C. Jessup in his work, The Law of Territorial Waters and Maritime Jurisdic- 
tion (1927), pp. 413-424, discusses this case and cites the advisory opinion by Mr. Lofgren, 
but inasmuch as the additional opinions and the final decision had not been rendered in 
time to be incorporated in his treatment, the writer has thought it advisable to write this 
summary of the same. 

‘ All of these, and the complete record of the case, are contained in the publication of the 
Swedish Foreign Office, Till Frdgan om Gransen fér Sveriges Territorialvatten (On the Question 
of the Limit of Swedish Territorial Waters). For a brief review of this see this JouRNAL, 
Vol. 22 (1928), p. 717. 

* Laholm Bay is situated just north of Skelder Bay off the straits between Sweden and 


Denmark. The exact place of the apprehension of the German vessel was lat. N. 56° 32’, 
long. E. 12° 33’. 
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Halmstad where the action was instituted. It was before the latter 
tribunal that the advisory opinion of Léfgren, which is cited by Jessup, was 
rendered. 

Mr. Lofgren, recently Minister for Foreign Affairs and then legal expert 
and adviser to the Foreign Office, in his memorandum ° stated that Sweden 
has long claimed as within her jurisdiction a limit of one geographical mile 
or four nautical miles calculated from the line of low water. To support this 
he cites numerous decrees since the latter half of the 18th century, various 
statements to foreign Powers, Swedish protests against violations of this 
limit during the World War, the memorandum of Franz v. Liszt in The 
Elida, ete. He also states that in general the outer limits of territorial 
waters will be parallel with the outline of the coast. However, as, for 
instance, in the fishery decree of May 5, 1871, the territorial waters are 
regarded as extending not only from the mainland, but from the shores of 
islands, small islands and ridges which are not constantly submerged.’ Cen- 
tury old tradition also, according to international law, he said, permits bays 
and gulfs of more than usually accepted width to be included in the marginal 
jurisdictional area. Just how wide this may be is not determined. Mr. 
Léfgren discusses the six, ten, twelve, and even sixteen and twenty-mile 
limits which have sometimes been upheld in the practice of States. He also 
speaks of the cannon-shot and range of visibility theories. His own theory 
of the extent of the jurisdiction of Sweden is a twelve-mile limit, which he 
derives through rather ingenious reasoning. The double three-mile zone 
when applied to bays gives a territorial jurisdiction of six nautical miles. 
In the case of Sweden, which supports the four-mile limit, this would be 
eight miles. But in addition to this, Léfgren would add, as once outlined 
by Judge John Bassett Moore,® the four miles which is ordinarily added to 
the double three miles to give the ten-mile limit, and which would give 
Sweden a limit of twelve miles. Léfgren asserted that during the World 
War, Sweden insisted ® that Laholm Bay and Skalderviken were Swedish 
territorial waters, whether the base line at the opening of the bays were 
drawn at ten or twelve miles in length. The base line from Halland’s 
Vader6é lighthouse to the Tyl6 lighthouse is traditional, and the outer ter- 
ritorial waters must be counted four miles therefrom. 

Baron Staél von Holstein,!° supporting the defendant, in his rejoinder to 


6 Till Frdgan om Grdansen for Sveriges Territorialvatten, pp. 11-19. This will hereinafter 
be cited just as Till Frdgan. See Jessup for a translation of this opinion. 

7 See, for instance, the note of the Swedish Minister to the United States to Secretary of 
State Bryan, March 5, 1915: “Four nautical miles (7,420 metres) from the coast or from the 
farthest outlying islets or skerries which are not continually washed by the sea.” Naval War 
College, International Law Documents, International Agreements (1919), p. 153. 

813 Annuaire de l'Institut de Droit Internationale, p. 146. 

® As in the Trave and the Maja. 

10 Till Frdgan, pp. 20-27. See also his articles, to which he refers in his brief, in 6 Revue 
de droit internationale (1924), and 13 Zeitschrift fiir Vélkerrecht (1925). 
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Léfgren’s brief, held that the original Swedish limit of territorial waters 
was three and not four miles, and that the present Swedish affirmation of the 
four-mile limit dates from the Norwegian rule of 1869. Furthermore, the 
sanction of international law is lacking for this expansion of the limit, but 
until Swedish law is changed to accord with international practice the court 
was bound to apply the Royal Proclamation of 1871 which established the 
rule in effect. Von Holstein makes much of the fact that the Berlin Ober- 
prisengericht in The Elida refused to uphold the contention of Professor 
Liszt which Léfgren used as support for his argument. Von Holstein 
argued that Sweden practically accepted a ten-mile limit during the war, and 
the base line should be drawn accordingly, between the points where the bay 
ceases to have the characteristic formations of a bay, which in the case 
of Laholm would be considerably within the points insisted upon by the 
complainant. He contended that no “one hundred years” tradition can 
be applied to Laholm Bay, as the first time that the Halland’s Vaderé-Tyl6 
line was adopted was in the Swedish convention with Denmark in 1899. 
Hence the seizure of the German trawler did not take place within Swedish 
territorial waters where such seizure is authorized. 

To these arguments Mr. Lofgren replied." In the first place, he stated 
that Swedish law is positive as to the extent of the waters in which fishing is 
exclusively reserved for Swedish citizens, and that that constitutes a region 
of one geographical mile from the coast or off the coast-lying islands. Hence 
whether or not this was in accord with accepted international practice was 
not in point, as it was wholly within the power of Sweden to determine, 
within reasonable limits, its own marginal jurisdiction. He argued that 
the Swedish law of May 5, 1871, which is the act cited, did not establish the 
manner in which the four-mile limit should be calculated at Laholm. How- 
ever, this indentation is included in the bays and gulfs of less width whose 
outer territorial waters are determined by a limit of four miles from the line 
connecting the outermost points of land on both sides of the bay. In 
Laholm Bay these points consist of the Halland’s Vaderé lighthouse-Tylé 
lighthouse line as sanctioned in the convention with Denmark of 1899; but 
this convention was not a new departure, having been based upon long- 
established practice. Furthermore, he continued, the Swedish Government 
did not at any time during the war, as intimated by Holstein, retreat from 
its position and accept a ten-mile limit. In the case of the Maja, which was 
captured in Laholm Bay, Sweden firmly insisted upon the status of this bay 
as internal territorial waters. 

After a full consideration of the above arguments, the court rendered its 
decision as follows:” 

The exposition of both sides has not given any definite guidance for 


deciding how the limit of Swedish territorial waters at Laholm Bay was 
determined in former days according to the Swedish law. 


1 May 22, 1925. Till Frdgan, pp. 29-34. 12 Tbhid., pp. 35-36. 
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However, in the convention between Sweden and Denmark, July 14, 
1899, regarding fishing rights in the waters of these countries, the con- 
tracting parties proceeded on the basis that unless agreement was made 
to the contrary the fishing privileges in the whole Bay of Laholm should 
be reserved for Swedish citizens to a distance of one geographical mile 
outside of a straight line drawn from Halland’s Vaderé lighthouse to 
Tyl6 lighthouse. By the convention a special concession was made to 
Danish fishermen who were to be permitted to fish 14 geographical mile 
within the outer limit. The fact that Denmark, who is Sweden’s closest 
neighbor in regard to the fishing waters in question and at the time of 
the convention was undoubtedly more than any other foreign Power 
interested in keeping Laholm Bay open for fishing, accepted the above 
stipulations, without doubt gives strong support to the assumption that 
the Swedish Crown even before the convention maintained the concep- 
tion in regard to the extension of Swedish territorial waters which was 
embodied in the convention. 

Furthermore, inasmuch as it has not been proven that the Crown at 
any later date has failed to uphold the same view, it may be considered 
as clearly demonstrated that the Crown for a considerable period has 
treated as Swedish fishing waters the whole Bay of Laholm within a 
line drawn between Halland’s Vaderé lighthouse and Tylé lighthouse 
and in addition a region situated within one geographical mile outside 
of this boundary. 

Under such circumstances and inasmuch as the Crown must be con- 
sidered as having the power to determine as it has the extent of Swedish 
fishing waters, the region in question must be considered as Swedish 
waters, and as it is indisputable that the defendant on the 19th of 
January, 1925, with his ship was trawling within said region, and that 
the ship was apprehended within the same region, 

The Magistrate’s Court finds the defendant guilty. .. . 


As has already been stated, the decision of the court of first instance was 
at once appealed to the Géta Court of Appeal at Jénképing. Baron von 
Holstein made a series of ‘‘ critical observations” ™ to the effect that the deci- 
sion was faulty both as to premises and conclusions, that the lower court had 
no jurisdiction over the case, that the Swedish four-mile limit was not ac- 
cepted by the nations of the world before the war, and during that period 
was opposed with such vehemence that the Swedish Government was forced 
to see the necessity of no longer maintaining the same, and that the ten-mile 
limit, which has found acceptance in international and more recent Swedish 
practice, should be drawn within Laholm Bay between the points Langnis 
and Héghalla, and the territorial limit calculated from this line. 

To this the prosecutor, G. Falk, replied * that the question of a three or 
four-mile limit needed no further discussion, as according to the rule of 1871 
one geographical mile from the coast or farthest outlying skerries constituted 
Swedish territorial waters, and that the legal advisers of the Foreign Office 
had clearly shown that the Islands Halland’s Vaderé and Tylé should be 
included in the configuration of Laholm Bay. 


8 Till Frdgan, pp. 38-46. 4 Tbid., pp. 47-50. 
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The Court of Appeal upheld the reasoning and decision of the lower court, 
except as to a minor point of law involving part of the imposed fine." 

Further appeal was then taken to the Swedish Supreme Court (Kungl. 
Maj:t). Before this body, after having reviewed the history of the case up 
to date, Dr. Walter Schiicking wrote an opinion regarding the determination 
of the territorial waters of Sweden in Laholm Bay.'® Schiicking went into 
the principle of territoriality of bays as the kernel of the case, asking the 
questions whether the seizure of the Heinrich Augustin did or did not take 
place within the territorial waters of Sweden, and whether the Bay of Laholm, 
as determined by the line drawn between the above mentioned islands, could 
be considered as inner territorial waters. In the first place, the German 
jurist outlined certain limitations which are imposed by international law 
in regard to the territoriality of bays. After outlining the different theories 
held by States as to the width of the mouth of bays, he stated that the prin- 
ciple of “historical bay’’ could not be invoked by Sweden in the case at hand. 
The convention of 1899 was too recent to permit that, and although Germany, 
upon Sweden’s protest in 1917, gave up the Maja, she did not do so without 
definitely stating that she did not agree with the Swedish contention.'’ 
He contended that the line Tylé-Vaderé cannot be used as the base for de- 
termining the territorial waters, because by so doing a bay of more than ten, 
even more than twelve, miles is made territorial waters without any his- 
torical tradition for the same; this line connects not two points within the 
bay, but two islands, and inner territorial waters must be determined by a 
line within the bay. From the limitations which are imposed by interna- 
tional law upon the territoriality of bays it follows, he said, that the place 
where the steamer was seized cannot be considered as a part of the terri- 
torial waters of Sweden. As to Laholm Bay, there exists only the precedent 
of the 1899 convention. This was an agreement between Sweden and Den- 
mark and its provisions have no binding effect upon Germany. He concluded 
that, in case the highest court of Sweden should sustain the previous con- 
tentions, Germany would have the right to have the case further considered 
through such international machinery as might be available. 

Mr. Schiicking’s arguments were answered in an opinion by Professor 
Undén, former Minister for Foreign Affairs, and expert in international law.'8 
He states that Schiicking endeavored to show that international law provides 
a settled rule in regard to which bays may be classed as internal territorial 
waters. This rule, according to the German jurist, includes only bays whose 
mouths do not exceed ten miles in width. Wider bays can only be classed 
as internal territorial waters in case they are historically such. This Schiick- 
ing supports by the rule of The Hague tribunal in the Newfoundland Fish- 
eries Case, by ‘‘a strong tendency among latest authorities in international 


% Till Frdgan, pp. 53-54. 16 Tbid., pp. 56-76. 
" Ibid., p. 70. Cf. The Elida, this Journat, Vol. 10 (1916), pp. 916-921. 
18 January 25, 1927. Till Frdgan, pp. 77-92. 
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law to accept the ten-mile limit as the generally accepted norm,” and by a 
statement that this limit is not completely foreign to Sweden. Undén then 
quotes a number of recent writers in international law to refute Schiicking’s 
argument that they support his thesis.‘® On the contrary, he says, these 
citations serve to demonstrate that several States have included as internal 
territorial waters very wide bays on the ground that they have vital interests 
in maintaining such a position. Finally, he concludes, the rules for the 
determination of coastal waters outside of Laholm Bay, according to Swedish 
law, are not in conflict with international law. 

Dr. Undén’s refutation of Schiicking is continued by Dr. Torsten Gihl, 
expert and archivist in the Foreign Office.2° Gihl begins by attacking the 
German writer’s interpretation of the North Atlantic Fisheries Case, saying 
that the decision of the tribunal in that case really established the following 
points: 


1. The method which is applied for the calculation of territorial 
waters in general (in that case the three-mile limit) is not applicable to 
bays. 

2. Neither can the rules as to ten or twelve-mile limits as the greatest 
width for territorial bays, as in certain later international agreements, be 
considered as constituting universally accepted rules of international 
law. 

3. Conventions, laws and long-established usage are, to be sure, good 
grounds for declaring a bay territorial; but on the other hand, the 
absence of such facts should not mean that a bay should be regarded as 
subject to the three-mile limit or (to continue the line of reasoning of 
the court), the ten or twelve-mile limits. 


Dr. Drago in a dissenting opinion would have the court apply the ten-mile 
rule, but, as stated by Dr. James Brown Scott,”! this is res inter alios acta so 
far as the United States is concerned; and Gihl contends that the same is also 
true in this case so far as Sweden is concerned. Gihl then attacks each one 
of the other points presented by Schiicking. He cites the case of the Fager- 
ness * to the effect that ‘‘there is, apart from conventions, no authority for 
fixing the limit at ten miles.”” The range of vision rule and the cannon-shot 
theory, he states, are both applicable to Laholm Bay, and the latter is the 


18 He cites Lawrence (French ed.), p. 146; Strupp, 2d ed., p. 75; Hall, 7th ed., p. 162; 
Vorwerk in Wérterbuch des Vélkerrechts, Vol. I, p. 107; Hyde, Vol. I, p. 258; Oppenheim, 
3d ed., Vol. I, p. 342; Rivier, Vol. I, p. 154; Von Ullmann, Vélkerrecht, p. 294; Pitt-Cobbett, 
4th ed. (Bellot), p. 147; Cecil Hurst in Brit. Yearbook of Int. Law, 1922-1923, p. 54; West- 
lake, 2d ed., p. 191; Fauchille, Vol. I, pt. 2, p. 386. 

20 Till Frdgan, pp. 92-119. 

21 Cites Scott’s commentary on the Newfoundland Fisheries arbitration as found in 
Schiicking, Das Werk von Haag. 

22 The decision in the Newfoundland Fisheries Case is printed in this Journat, Vol. 4 
(1910), p. 948, and the dissenting opinion at p. 988. 

28 Law Reports, Probate Division (1926), p. 185. 
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principle which Schiicking himself presents as the most general international 
practice in his memorandum to the League of Nations Committee on Codifi- 
cation. Gihl continues that, inasmuch as there is no generally accepted rule 
of international law giving a maximum measure for the line which in bays 
constitutes the boundary between inner and outer territorial waters, it 
follows that it is the right of each State within reasonable limits, to say which 
of its bays are to be considered as territorial, a right which is more strongly 
grounded in regard to bays than in questions concerning territorial waters 
on the whole.” 

Finally, Dr. Gih] outlines the position of Swedish law on the question of 
determining the territoriality of bays, with particular reference to the Bay 
of Laholm, and reaches the conclusion that the outer territorial waters in 
this case can be considered as extending the usual distance, one geographical 
mile, measured from the line drawn from Halland’s Vaderé lighthouse to 
Tyl6é lighthouse. The use of this line and the method for its calculation 
he claims is not incongruous. It simply means that the territorial waters, 
instead of following closely all the sinuosities of the coastline, follow the main 
general direction of the coast, and the base line is determined by binding 
together the outermost points on the coast, whether these be on the main- 
land or on islands. This, he says, is often the case in both Swedish and 
Norwegian practice, and, through the works of Kleen and Aubert, it is 
familiar not only to Scandinavia but also to authorities on international law 
in other countries. Fulton, for instance,” refers to the same fully, and even 
says that from the point of view of fishing rights this practice is advantageous 
to the North Sea Convention agreements. The same practice is followed for 
the Baie des Chaleurs, the boundary of which is determined by a line drawn 
between the lighthouse on Birch Point on the Island of Miscou and the light- 
house at Macquereau Point; for the Bay of Mira where the line is drawn 
between the lighthouse on the eastern point of Scatari Island and Cape 
Morien; and for St. Mary’s Bay where Long Island and Bryer Island are 
part of the coastline of the bay. These illustrations were all emphasized by 
the Hague tribunal. Hence, he concludes, the delimitation of Sweden’s 
territorial waters at Laholm Bay has the support not only of Swedish positive 
law, but is also in full accord with established international practice. 

As stated at the outset, the Supreme Court of Sweden sustained the deci- 
sion of the lower courts. In part the decision read:* 


On the grounds established at the magistrate’s court, the place 
where the apprehension of the trawler took place must be considered 
as being within Swedish territorial waters. . . . 

Eric Cyrit BELLQUIST 


* Till Frdgan, p. 110. % The Sovereignty of the Sea, p. 669 et seq. 
% Till Frdgan, pp. 120-121. 
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ERRATUM 


The author of the article upon The Hague Conference on the Codification 
of International Law, printed in the January, 1930, issue of the JouRNAL, 
regrets that in the list of governments replying to the questionnaire of the 
League of Nations, the Commonwealth of Australia was inadvertently 
omitted. 


FRANK HOYT Woop, 1864-1930 


Frank Hoyt Wood (Ph.D., Leipzig, 1900), Professor of History, 1902-1916, 
and since 1916 James Sherman memorial Professor of Political Science at 
Hamilton College, died on August 22, 1930, at Babylon, L.I. Dr. Wood was 
one of the most ardent supporters of the science of international law and all 
efforts toward the peaceful settlement of international disputes. His pri- 
mary interest was in teaching rather than in research, and his influence was 
very widespread because of the popularity of his courses in international law 
and international relations. These he considered as opportunities to in- 
crease the ranks of those who strive to look at international relations from a 
world viewpoint. As a regular attendant at the meetings of the Teachers 
of International Law, he stressed the need of teaching the principles of in- 
ternational conduct outside the technical law courses. Widely read in the 
literature of his chosen field, he had travelled in the Orient and in the Near 
East, as well as in Europe, in order the better to grasp the manifold problems 
which faced nations in their relations with one another. His colleagues and 
friends in the American Society of International Law will read with sorrow of 
this passing of a fellow student. 

Wa H. C. Laves 
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Abbreviations: B. J. J. J., Bulletin de L’Institut Intermédaire International; B. J. N., 
Bulletin of international news; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional 
Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; Ez. 
Agr. Ser., U. S. Executive Agreement Series; F. P. A. J. S., Foreign Policy Association 
Information Service; G. B. Treaty Series, Great Britain, Treaty Series; 7. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M.S., League of Nations Monthly Summary; L. N.O.J., 
League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly Bulletin; 
L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; 
Press releases, U. S. State Dept. press release; 7. J. B., Treaty Information Builetin, U. 8. 
State Department; U.S. C. R., U. 8S. Commerce reports. 


January, 1930 
16 Bo.ttvia—DeENnMARK. Signed most-favored-nation commercial treaty in La Paz. 
U.S.C. R., May 26, 19380, p. 527. 


February, 1930 

17 CuINEsE Courts IN SHANGHAI. Agreement signed at Nanking between Great Brit- 
ain, Brazil, Netherlands, Norway, the United States and China relating to the Chi- 
nese courts in the International settlement at Shanghai, with relative exchange of 
notes and declaration. Text: G. B. Treaty Series, no. 20 (1930), Cmd. 3563. 

25to Mar.29 Danzia. Correspondence between Danzig and Secretary General of League 
of Nations regarding participation of Danzig in international treaties and 
agreements. Text: L. N.O.J., May, 1930, p. 470. 

March, 1930 

7to May5 Great Brirain—NetHEerRLANps. Exchanged notes on recognition of certifi- 

cates of airworthiness. G. B. Treaty Series, no. 26 (1930), Cmd. 3618. 

10 Grrmany—Haiti. Signed most-favored-nation commercial treaty. U.S.C. R., 
June 23, 1930, p. 766. 

15 Avustria—GREAT Britain. Signed agreement in regard to liquidation of Austrian 
properties, with exchange of notes. Gt. Brit. Foreign office. Austria, no. 1, 1930, 
Cmd. 3555. 

April, 1980 

5 Spain—Unitep States. Exchanged notes regarding exemption from double in- 

come tax of profits accruing from shipping. 7. J. B., May, 1930, p. 10. 

10  Greece—Po.anp. Signed most-favored-nation commercial treaty at Warsaw. 
U.S.C. R., June 23, 1930, p. 767. 


12 France—Haiti. Signed commercial convention at Port-au-Prince. U.S.C. R., 
July 14, 1930, p. 114. 


12. Mexico—Panama. Exchanged ratifications of convention and protocol of June 
9, 1928, on consular duties, rights, immunities, etc. P.A.U., Aug., 1930, p. 849. 
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28 to June5 Potanp—Rvssta. Exchanged notes respecting situation created by attempt 
to blow up building occupied by the Russian diplomatic mission in Poland. Texts: 
Soviet Union R., July—Aug., 1930, p. 112. 

29 Cuite—PeErv. Signed agreement governing establishment of police for international 
boundary line. P. A. U., July, 1930, p. 727. 

May, 1930 

5-15 Rartway Coneress. International railway congress held in Madrid. N.Y. Times, 
May 6 and 16, 1930, pp. 16 and 11. 

6 AFGHANISTAN—GREAT Britain. Exchanged notes regarding treaty relations. 
Text: G. B. Treaty Series, no. 23 (1930), Cmd. 3592. 

7 FINLAND—PortTuGAL. Most-favored-nation commercial agreement signed at Lis- 
bon March 8, 1930, came into force. U.S.C. R., June 23, 1930, p. 766. 

8 GrerMANy—GrEaT Britain. Exchanged ratifications of agreement in regard to 
liquidation of German properties, London, Dec. 28, 1929. Text: G. B. Treaty 
Series, no. 21 (1930), Cmd. 3580. 

9 Be.tarum—Persia. Signed most-favored-nation commercial treaty. U.S.C. R., 
June 23, 1930, p. 766. 

9 GERMANY—GREAT Britain. Exchanged notes for mutual amnesty on termination 
of occupation of German territory. Text: G. B. Treaty Series, no. 25 (1930), 
Cmd. 3605. 

12to June7 Butts or Excuaneae. International conference met in Geneva and adopted 
several acts relating to bills of exchange and promissory notes. L. N. M. S., 
May-June, 1930, pp. 86 and 116. Texts: L. N. O. J., Sept., 1930, p. 985. 

12 GerMany—IrisH Free Stats. Signed mutual most-favored-nation commercial 
treaty. U.S.C. R., June 23, 1930, p. 767. 

14 BuLGaria—CzecHosLovakia. Signed treaty of friendship, non-aggression, codpera- 
tion and arbitration at Prague. B. J. N., May 22, 1930, p. 13. 

14 EstoniA—FINLAND. Exchanged ratifications of annex to commercial agreement 
of Oct. 29, 1921, signed Mar. 16, 1930. U.S.C. R., Aug. 11, 1930, p. 368. 

16 Cuina—France. Signed treaty at Nanking governing trade between France and 
Indo-China. B.J. N., May 22, 1930. C.S. Monitor, July 25, 1930, p.1. Text: 
Europe, Sept. 6, 1930, p. 1296. 

17 EvROPEAN FEepERATION. Aristide Briand’s memorandum was submitted to 26 gov- 
ernments on May 17, with request for replies before July 15. Text: N. Y. Times, 
May 18, 1930, p. 30. Int. conciliation, Special bulletin, June, 1930. G. B. Misc. 
Ser., no. 10, 1930, Cmd. 3595. Replies received from most of the countries wel- 
comed the principle, and many agreed to attend conference at Geneva on Septem- 
ber 8. B. J. N., July 31 to Aug. 14, 1930. C.S. Monitor, Aug. 25, 1930, p. 1. 
Nation (N. Y.), July 30, 1930, p. 112. Times (London), July 15, 1930, p. 14. 

17 REPARATION Commission. Ended its labors in Paris as Young Plan came into force. 
Cash and investments representing balance standing to creditor Powers turned 
over to Bank for International Settlements by S. P. Gilbert, Agent General. 
N. Y. Times, May 18, 1930, p. 27. 

19 France—GeErMaANny. Agreement on liquidation of private claims, signed Dec. 31, 
1929, came into force with the Young Plan. B.J. N., May 22, 1930, p. 21. 

19 Norway—Unirep States. Supreme Court of the United States delivered opinion 
on construction of treaty of amity and commerce of 1783 with Sweden. Treaty 
held not to permit conveyance of land in violation of State restriction; not to 
release citizens of foreign country from reasonable obligations. Text: U.S. Daily, 
May 22, 1930, p. 8; this JouRNAL, infra, p. 795. 


20 


20 
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BANK FOR INTERNATIONAL SETTLEMENTS. Opened its doors at Basel for the business 
authorized by its statutes. Shares in the bank were offered for public subscrip- 
tion. On July 5, issued its first balance sheet. B.J.N., May 22 and July 17, 1930. 


Cuinese Eastern CoNFERENCE. Opened in Moscow. Pacific Affairs, 
June, 1930, p. 675. 


20 to July 7 .Loap Line ConFERENCE. International conference on load lines convened in 


21 


21 


22 


22 


22 


23 


24 


24 


24 


26 


London on May 20. U.S. delegates: T. J. B., May, 1930, p. 13. N.Y. Times, 
May 30, 1930, p.8. On July 7, 27 countries, including the United States, signed 
convention. Wash. Post, July 8, 1930, p.2. Times (London), July 8, 1930, p. 16. 


GrERMAN ReparRATIONsS. Final report of 8. P. Gilbert published, covering execution 
of Dawes Plan during the fifth annuity year and the transition period up to May 17, 
when the New Plan formally entered into force. Times (London), June 16, 1930, 
p. 13. N.Y. Times, June 16, 1930, p. 1. 


WIRELESS STATION FOR LEAGuE. Agreement for establishing of wireless station for 
League of Nations signed by Secretary General and representative of the Swiss 
Government. B.J.N., June 5, 1930, p. 20. 


Great Britain—Rvssia. Signed temporary fisheries agreement at London. Text: 
G. B. Treaty Series, no. 22 (1930), Cmd. 3583. 


PERMANENT Court OF INTERNATIONAL JusTIcE. Committee of jurists, studying 
procedure for conferring upon the court jurisdiction as a court of appeal from in- 
ternational arbitral tribunals, concluded its work, and adopted three proposals: 
(1) States should insert in arbitration treaties clauses providing for jurisdiction of 
the Permanent court, (2) Adoption of special protocol making court competent to 
decide on validity of arbitral awards, (3) Should be duty of States to bring a case 
before the court should an award be disputed. B. J. N., June 5, 1930, p. 22. 
L. N. M.S., May, 1930, p. 110. 


Syria. French High Commissioner promulgated the new constitution in Paris and 
in Damascus. Times (London), May 23, 1930, p. 15. F. P. A. N. B., May 30, 
1930. B. I. N., June 5, 1930, p. 23. 


Be.tarom—France. Signed convention for establishment of an air line, linking 
France and Belgium with Central Africa and the Congo. B.J.N., June 5, 1930. 


Eeypt—Unirep States. Temporary commercial agreement arranged by exchange 
of notes. U.S.C. R., June 9, 1930, p. 655. T. 7. B., May, 1930, p. 9. 


EXTRATERRITORIALITY IN CuinA. American consuls in various cities of China is- 
sued to American citizens in China a statement by Washington State Department 
that American Government considers rights of Americans in China unaltered by 
Nanking declaration of Dec. 28, 1929. N.Y. Times, May 25, 1930, p. 3. 


Youne Pian Bonps. Conference on conditions of issue of Young Plan bonds de- 
cided that issue should be called ‘‘The International Five and a half per cent loan 
of the German government.” B.J.N., June 5, 1930, p.22. Six agreements were 
signed on June 10 by representatives of nine nations, for issuance of the $300,000,- 
000 loan on June 12, including a general omnibus contract covering whole arrange- 
ment, a general bond agreement, and other documents. N. Y. Times, June 11, 
1930, p. 11. 


Canapa—UniTep States. Signed convention for protection of sockeye salmon 
fisheries of Fraser River system, and for establishment of International Fisheries 
Commission of six members. U.S. Daily, May 27, 1930, p. 2. Press releases, 
May 31, 1930. Text: Cong. Rec., June 19, 1930, p. 11656. 
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27 CuiLtE—Unirep States. Signed convention for prevention of smuggling of intoxi- 
cating liquor. U.S. Daily, May 28, 1930, p. 3. Press releases, May 31, 1930, 
p. 270. 

27 GrrMANY—TorRKEY. Signed most-favored-nation commercial treaty at Ankara. 
U.S.C. R., July 28, 1930, p. 242. 

27 to July 27 Pa.estine. Statement with regard to British policy in Palestine issued in 
London on May 27. Times (London), May 28, 1930, p. 15. Cmd. 3582. On 
June 26, the Wailing Wall Commission held its first public session in Jerusalem. 
Times (London), June 27, 1930, p. 13. Official report of Arab delegation to Lon- 
don, read in Jerusalem on July 27, stated that Britain had promised the Arabs in 
Palestine certain administrative changes. N.Y. Times, July 28, 1930, p. 5. 

28 NETHERLANDS—YuUGOSLAVIA. Signed treaty of commerce and navigation in Bel- 
grade. B.J.N., June 5, 1930, p. 25. 

28 Persta—Norway. Signed treaty of friendship, commerce and navigation in Paris. 
B. I. N., June 5, 1930, p. 22. 

30 MaritTIME CoNFERENCE. 25th annual meeting of the Baltic and International Mari- 
time Conference opened in Copenhagen. Times (London), May 31, 1930, p. 11. 

31 DreNMARK—TvURKEY. Signed most-favored-nation treaty of commerce and naviga- 
tion at Ankara. U.S.C. R., Aug. 11, 1930, p. 368. 


June, 1930 
1 JAPAN—LITHUANIA. Signed most-favored-nation trade agreement. U. S. Daily, 
June 3, 1930, p. 10. 
2 Deap Sea Satts Concession. Documents relating to Dead Sea salts concession 
signed Jan. 1, 1930, made public. B. J. N., June 5, 1930, p. 21. Cmd. 3326. 


2 Emparco on Arms. State Department announced that exportation of arms to 
China will continue to be governed by the President’s proclamation of Mar. 4, 
1922. Press notice, June 2, 1930. 


3 to July 10 League or Nations PERMANENT Manpates Commission. Met in ex- 
traordinary session on June 3 to consider British document on Palestine. Times 
(London), June 4, 1930, p.15. On July 10 it made its report to the League finding 
British mandatory power unsuccessful. N.Y. Times, July 11, 1930, p. 9. 


5-23 German Dest SerrtemMent. On June 5, President Hoover approved H. R. 10480, 
an act to authorize the settlement of the indebtedness of the German Reich to the 
United States on account of the awards of the Mixed Claims Commission (U. 8. 
and Germany) and the costs of the United States army of occupation. Public 
no. 307—7 1st Cong., 2d sess. On June 23, the Secretary of the Treasury announced 
the signing of the agreement authorized by act of Congress approved June 5, 1930. 
Summary: U.S. Daily, June 24, 1930, p.1. Text of agreement: Cong. Rec., May 
22, 1930, p. 9747. 

5 Great Brirarin—Unirep Srates. Exchanged notes regarding interpretation of 
Article 19 of the London Naval Treaty, 1930. G. B. Misc. Ser. no. 11 (1930), 
Cmd. 3597. 

6 GERMANY—PoLAND. Findings of Polish-German Joint Commission on frontier 
affray at Neuhofen published. B.J. N., June 19, 1930, p. 14. 


7 to July 21 Lonpon Navat Treaty. Exchange of notes completed on June 7 between 
the United States, Great Britain and Japan relative to Article 19 of the treaty. 
Texts: Press releases, June 7, 1930, p. 281. Cmd. 3597. T.J. B., June, 1930, p. 3. 
Statement of President Hoover and radio speech of Secretary of State Stimson of 
June 12, 1930, made public on June 14. Text: Press releases, June 14, 1930. On 
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10 


10 


10 


12 


14 


14 
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June 23, treaty was reported to Senate without reservation by Foreign Relations 
Committee. U.S. Daily, June 24, 1930, p.1. On July 7, President Hoover sent 
message to special session of the Senate, expressing his views on the treaty. Text: 
Cong. Rec., July 7, 1930, p. 2. On July 21, the Senate consented to ratification of 
treaty, with reservation made to resolution of ratification. Text: Cong. Rec., July 
21, 1930, p. 390. 

Mrxep Criarmms Commission (United States and Mexico). Appointment announced 
of Dr. Horacio Alfaro of Panama as presiding commissioner of General and Special 
Claims Commissions. Press releases, June 7, 1930, p. 285. 


Rumania. Prince Carol was proclaimed King Carol II by National Assembly. 
B. I. N., June 19, 1930, p. 17. 


GrEECE—ToRKEY. Signed treaty of friendship at Istanbul. Greece will pay in- 
demnity in connection with property settlements and exchange of population. 
N. Y. Times, June 11, 1930, p. 13. Times (London), June 11, 1930,'p.14. N.Y. 

Times, June 29, 1930, IIT, 3. 


InpIAN Statutory Commission. Sir John Simon’s report published in three vol- 
umes, Cmd. 3568, 3569, 3572. Provides for a round-table conference on India in 
the fall of 1930. Nation (London), June 28, 1930, p. 398-399. 


INTERNATIONAL LABOR CONFERENCE. 14th conference opened in Geneva with 51 
States represented. B.J.N., June 19, 1930, p.16. Hurope, July 19, 1930, p. 1092. 
On June 28 adopted project of convention concerning forced labor. Text: Europe, 
Aug. 2, 1930, p. 1165. 


Rio GRANDE Compact. Agreement between Colorado, New Mexico and Texas, 
signed Feb. 12, 1929, approved by Congress. Text: Cong. Rec., June 10, 1930, p. 
10850. Boundary line to be changed. N.Y. Times, July 20, 1930, III, 8. 

SMUGGLING QuEsTIon. Letter of Department of State dated Feb. 25, 1930, made 
public, replying to letter from League of Nations dated Oct. 12, 1929, requesting 
views of American Government on the question of smuggling. Text: U.S. Daily, 
June 13, 1930, p. 4. Press releases, June 14, 1930, p. 299. 7. JZ. B., June 30, 
1930, p. 12. 

Caina—Great Britain. Correspondence on extraterritoriality dated Sept. 6 and 
Nov. 1, 1929, made public in London. C.S. Monitor, June 14, 1930, p. 1. 

Narcotic Bureau. Porter bill (H. R. 11143) creating a Bureau of Narcotics under 
Treasury Department, replacing the Federal Narcotics Board, signed by President 
Hoover. U.S. Daily, June 16, 1930, p. 3. Pub. Res.—no. 96—71st Congress. 


16 to July 31 Permanent Court or INTERNATIONAL JusTIcE. Opened 18th ordinary 


17 


18 
18 


18 


19 


session on June 16 to consider Greco-Bulgarian question. L. N. M. S., June, 
1930, p. 125. On July 31, gave advisory opinion as to interpretation of Greco- 
Bulgarian Convention signed Nov. 27, 1919, concerning position of emigrants. 
B. I. N., Aug. 14, 1930, p. 23. Summary: LZ. VN. M. S., July, 1930, p. 139. 
TarirF Act. Hawley-Smoot Tariff Act signed by President Hoover. U.S. Daily, 
June 18, 1930, p.1. Public no. 361—71st Cong., 2d sess. 
Eeypt—Perrsia. Signed treaty of commerce. B. J. N., July 3, 1930. 


Estonra—UnirTep States. Exchanged ratifications of treaties of arbitration and 
conciliation signed Aug. 27, 1929. U.S. Treaty Series, no. 816-817. 

GrerMaNy—Rvomania. Signed provisional most-favored-nation commercial agree- 
ment. U.S.C. R., July 7, 1930, p. 53. 

East Arnica. Memorandum on native policy in East Africa and conclusions reached 


by the British Government in regard to closer union in East Africa, issued as 
White papers. Cmd. 3573-3574. C. S. Monitor, June 20, 1930, p. 1. 
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GrEECE—UNITED States. Signed general treaty of arbitration and a treaty of con- 
ciliation in Washington. U.S. Daily, June 20, 1930, p.2. T. J. B., June, 1930, 
p. 1. 

Haque AGREEMENTS. Memorandum on receipts of United Kingdom under Hague 
agreements, and text of Trust Agreement between creditor governments and Bank 
for International Settlements, made public. (Cmd. 3598.) Ttmes (London), 
June 20, 1930, p. 15. 

PoLaND—UNITED States. Signed convention for prevention of smuggling intoxi- 
cating liquors into the United States. Press notice, June 19, 1930. T. J. B., 
June, 1930, p. 6. 

DENMARK—LITHUANIA. Signed most-favored-nation treaty of commerce and navi- 
gation at Kovno. U.S.C. R., Aug. 11, 1930, p. 368. 

GERMANY—UNITED States. Signed agreements to carry out provisions of treaty 
by which all accounts held against Germany by the United States will be fully 
discharged. Wash. Post, June 24, 1930, p. 7. U.S. Daily, June 24, 1930, p. 1. 

PoLanp—RvumanliA. Signed treaty of trade and navigation to replace treaty of 
1921. B.J.N., July 3, 1930, p. 24. 

BELGIUM—SWITZERLAND. Exchanged ratifications of most-favored-nation com- 
mercial agreement, signed Aug. 26, 1929. U.S.C. R., Sept. 1, 1930, p. 560. 

Cutna—Eeypt. Signed treaty of amity and commerce. B. J. N., July 3, 1930. 


Cuina—Unirep Srartes. Signed arbitration treaty in Washington. U. S. Daily, 
June 28, 1930, p.2. 7. J. B., June, 1930, p. 1. 

CZECHOSLOVAKIA—RvuMANIA. Signed most-favored-nation treaty containing spe- 
cial customs agreement. Times (London), June 28, 1930, p. 11. 

PERMANENT Court OF ARBITRATION. Lord Sankey and Prof. A. P. Higgins con- 
firmed as British members for six years. Times (London), June 28, 1930, p. 12. 

CHANNEL TUNNEL. House of Commons rejected plan after Premier MacDonald 
gave reasons for opposition. C. S. Monitor, July 1, 1930, p.1. N. Y. Times, 
July 1, 1930, p. 9. 

EvrRopeaNn Customs Union. Representative supporters of the scheme of a customs 
union from fourteen countries met in Paris. B. J. N., July 3, 1930, p. 27. 

Great Britarn—IraQ. Signed treaty under which Iraq will come into complete 
independence on entering League of Nations in 1932. N. Y. Times, July 2, 1930, 
p. 1. Summary: Times (London), July 2, 1930, p. 14. B. J. N., July 3, 1930, 
Cmd. 3627. 

RHINELAND OccupPaTION. Evacuation completed and proclamation issued by Presi- 
dent Hindenburg. N. Y. Times, July 1, 1930, p. 1. Times (London), July 1, 
1930, p. 16. 


July, 1930 


1 


Passports. State Department announced that President Hoover had signed a bill 
reducing fee from nine to five dollars. Press releases, July 5, 1930, p. 4. 

Harraw Cram. Settlement announced of claim of Charles J. Harrah, American 
citizen, against Cuban Government, by payment of $350,000. Text: U.S. Daily, 
July 5, 1930, p. 14. Press releases, July 5, 1930, p. 5. 

MatrtessE Dispute. On July 2, the Constitution of Malta of April 14, 1921, was sus- 
pended by the British Government, following negotiations with the Vatican over 
differences existing between Church and State in Malta. B. J. N., July 17, 1930. 
Correspondence with Holy See: Gt. Brit. Foreign office, Holy See no. 1 (1930), 
Cmd. 3588; Vatican White Book of June, 1930. 
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3 CiT1zENsHIP OF MarrieED WomEN. Act to amend the law relative to citizenship 
and naturalization of married women approved by the President. Public no. 
508—71st Cong. 

10 Latvia—UNnITED Srates. Exchanged ratifications of treaties of arbitration and 
conciliation of Jan. 14, 1980. U.S. Treaty Series, no. 818-819. 

12 CuiLeE—Perv. Mixed Boundary Commission announced agreement over boundary 
line. C.S. Monitor, July 15, 1930, p. 5. 

12 GERMANY—UNITED Srates. Signed extradition treaty. N. Y. Times, July 13, 
1930, p. 17. 

13 CONFERENCE ON FRONTIERS OF IRAK AND TRANSJORDANIA. Opened in Paris. 
B. I. N., July 17, 1930, p. 21. 

14 I’m Atonge. Appointment announced of Judge Lyman P. Duff, Canadian arbitrator. 
N. Y. Times, July 15, 1930, p. 12. Press releases, July 19, 1930, p. 32. 

14 Russian CLAIMS AND COUNTERCLAIMS. Members of joint committee announced by 
British Foreign Secretary. B. J. N., July 17, 1930, p. 24. 

16 GuaTEMALA—Honpuras. Signed agreement to arbitrate their boundary dispute. 
Text: U. S. Daily, July 18, 1930, p. 3. Press releases, July 19, 1930. 

16 INTERPARLIAMENTARY UNION. Opened 26th conference in Royal Gallery of the 
House of Lords. N. Y. Times, July 17, 1930, p. 22. 

17 NETHERLANDS—UNITED Srates. Exchanged ratifications of treaty of arbitration, 
signed Jan. 13, 1930. U.S. Treaty Series, no. 820. 

23 Boutivia—Paraauay. Restoration of status quo, disturbed in December, 1928, by 
dispute over Chaco territory, officially accomplished by exchange of Forts Bou- 
queron and Vanguardia. C.S. Monitor, July 25, 1930, p.1. N. Y. Times, July 
25, 1930, p. 5. 

24 Cusa—UniTep Srares. Signed parcel post agreement at Post Office Department, 
effective Sept. 1, 1930. U.S. Daily, July 25, 1930, p. 1. 

24 Suure.tpt Cuiam. Arbitrator rendered an award in favor of the United States in 
claim of the United States, in behalf of P. W. Shufeldt against Guatemala. Press 
notice, Aug. 20, 1930. 

25 Mexican Dest. Announcement made that agreement for settlement of the $500,- 
000,000 debt of the Mexican Government and the Mexican National Railways, had 
been reached by international commission of bankers and the Mexican Minister 
of Finance. N.Y. Times, July 26, 1930, p.1. B. J. N., July 31, 1930, p. 25. 

29 Persta—Turkey. Exchanged ratifications of treaty of friendship and security, 
signed Apr. 22, 1926. B. J. N., July 31, 1930, p. 25. 

August, 1930 

1-5 INTERNATIONAL MARITIME CommiTTEE. Held session in Antwerp. N. Y. Times, 
Aug. 6, 1930, p. 9. 

2 FRaNCE—Po.Lanpb. Signed commercial aviation convention in Warsaw, to remain 
in force for ten years. B. J. N., Aug. 14, 1930. 

2 Iraty—Russia. Signed trade agreement favoring mutual eee of products. 
B. I. N., Aug. 14, 1930. 

4 Rumanta—Yugostavia. Signed temporary commercial agreement at Bucharest. 
B. I. N., Aug. 14, 1930. 

6 Great Brirain—Rvumania. Signed trade agreement permitting denunciation by 


Rumania on twelve months’ notice under certain conditions. C. S. Monitor, 
Aug. 6, 1930, p. 1. Summary: Times (London), Aug. 7, 1930, p. 9. 
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9 Huncary—Portuaau. Most-favored-nation commercial treaty, signed Nov. 14, 
1929, came into force. U.S.C. R., Sept. 1, 1930, p. 560. 

11 Huneary—Rvumania. Draft of commercial treaty initialed at Budapest. B.J.N., 
Aug. 14, 1930. N.Y. Times, Aug. 12, 1930, p. 7. 

13 GENERAL Ciarms Commission (United States and Mexico). Held first meeting of 
present session in Mexico City. Press notice, Aug. 14, 1930. 


INTERNATIONAL CONVENTIONS 


AERIAL NaviGaTION. Paris, Oct. 13, 1919. Protocol of Amendments. Paris, June 15, 
1929. 
Ratification: Irish Free State. T. J. B., June, 1930, p. 10. 


Autens Status. Havana, Feb. 20, 1928. 

Ratification deposited: United States. May 21, 1930. U.S. Treaty Series, no. 815. 
ARBITRATION CLausEs. Geneva, Sept. 24, 1923. 

Signature: Peru. May 15, 1930. L.N.0O.J., July, 1930. 
Arms Trarric. Geneva, June 17, 1925. 


Accessions: South Africa, Australia, New Zealand. 
Ratifications: British Empire, Canada, Denmark, India, Sweden. L. N.O.J., July, 1930. 


Arms Trarric. Protocol on Chemical Warfare. Geneva, June 17, 1925. 


Ratifications deposited: 
Great Britain (for United Kingdom, India, Canada). G. B. Treaty Series, no. 24 (1930). 


Sweden, Denmark. 7. J. B., June, 1930, p. 5. 
CHINESE Courts IN SHANGHAI. Nanking, Feb. 17, 1930. 
Text and signatures: G. B. Treaty Series, no. 20 (1930), Cmd. 3563. 
Crviz War. Havana, Feb. 20, 1928. 
Ratification deposited: United States. May 21, 1930. U.S. Treaty Series, no. 814. 
CouUNTERFEITING CurRRENCY. Geneva, Apr. 20, 1929. 
Ratifications deposited: 
Spain. T. J. B., May, 1930, p. 11. 
Bulgaria. 7. J. B., June, 1930, p. 13. 
COUNTERFEITING CURRENCY AND ANNEX. Geneva, Apr. 20, 1929. 
Ratifications: Bulgaria and Spain. L. N.O.J., July, 1930. 


Customs Tarirrs PusiicaTIon. Brussels, July 5, 1890. 
Adhesions: 
Union of South Africa. 7. J. B., Apr., 1930, p. 10. 
Turkey. T./. B., May, 1930, p. 10. 
Albania. T. J. B., June, 1930, p. 12. 
Dretomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Nicaragua. T. J. B., June, 1930, p. 6. 
EasTERN EUROPEAN REPARATIONS. Paris, Apr. 28, 1930. 
Ratifications: 
Great Britain. May 28, 1930. 
Rumania. May 21, 1930. 
Yugoslavia. May 28, 1930. B.J. N., June 5, 1930. 


Economic STATISTICS AND Protocot. Geneva, Dec. 14, 1928. 


Ratifications: Great Britain and Northern Ireland, South Africa. L. N.O.J., July, 1930. 


Emigrants TRANSIT Carp. Geneva, June 14, 1929. 
Signature: Germany. May 12, 1930. L.N.O.J., July, 1930. 
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EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 1, 1921. 
Ratification: Greece. L. N.O.J., July, 1930. 


ForEeIGN ARBITRAL AWARDS. Geneva, Sept. 26, 1927. 
Signature: Peru. May 15, 1930. L. N.O.J., July, 1930. 
Accessions: Belgian Congo and Ruanda-Urundi. L. N.O. J., July, 1930. 


FREEDOM OF TRANSIT. Barcelona, Apr. 20, 1921. 
Ratification: Yugoslavia. May 7, 1930. L.N.O.J., July, 1930. 


GENERAL Act For Paciric SETTLEMENT OF INTERNATIONAL Disputes. Geneva, Sept. 
26, 1928. 
Accessions: 
Denmark. April 14, 1930. LZ. N.0O.J., May, 1930. 
Norway. L.N.O.J., July, 1930. 
Ratification: France. B. JI. N., June 19, 1930, p. 13. 
Ratification deposited: Netherlands. Aug. 11, 1930. B.J. N., Aug. 14, 1930. 


LEAGUE OF Nations CovENANT. Amendments. Geneva, Oct. 15, 1921. 
Signature: (Amendments to Art. 16 and 26), Peru. L. N.O. J., July, 1930. 


Liquor TrRaFFic IN Arrica. Saint Germain-en-Laye, Sept. 10, 1919. 
Ratification deposited: Italy. May 21,1930. T. J. B., June, 1930, p. 8. 


MEASUREMENT OF VESSELS. Paris, Nov. 27, 1925. 
Ratifications: 
Poland. June 16, 1930. 
Yugoslavia. May 7, 1930. L.N.O.J., July, 1930. 


Mintmuum WaGeE-Frxina Macuinery. Geneva, June 16, 1928. 
Ratifications: 
China and Irish Free State. J. L. O. B., June 30, 1930. 
Spain. L. N.O.J., May, 1930. 


NATIONALITY. Protocol on Double Nationality. The Hague, Apr. 12, 1930. 
Text and signatures: L. N. O. J., July, 1930, this JourNAu, July, 1930, Suppl. 


NATIONALITY. Protocol on Military Obligations. The Hague, Apr. 12, 1930. 
Text: L. N. O. J., July, 1930, p. 861, this Journat, July, 1930, Suppl. 


NATIONALITY. Protocol on Statelessness and Special Protocol. The Hague, Apr. 12, 1930. 
Text: L. N. O. J., July, 1930, pp. 871 and 881, this Journat, July, 1930, Suppl. 


NATIONALITY CONVENTION. Geneva, Apr. 12, 1930. 
Text and signatures: L. N. O. J., July, 1930, p. 846, this Journa, July, 1930, Suppl. 


Navat Treaty. London, Apr. 22, 1930. 
Ratifications: 
United States. July 22, 1930. U.S. Daily, July 23, 1930, p. 1. 
Great Britain. July 31,1930. N.Y. Times, Aug. 1, 1930, p. 1. 


OsscENE PusiicaTions. Geneva, Sept. 12, 1923. 
Ratification: Denmark. May 6, 1930. ZL. N.O.J., July, 1930. 


Orrum ConvENTION. Geneva, Feb. 19, 1925. 
Ratification: Denmark. Apr. 23, 1930. L. N.O.J., July, 1930. 


Orrum Convention. Protocol. Geneva, Feb. 19, 1925. 
Accession: Spain. April 19, 1930. ZL. N.O.J., July, 1930. 


Pan AMERICAN UNION. Havana, Feb. 20, 1928. 
Ratification deposited: Guatemala. Apr. 30, 1930. T. J. B., May, 1930, p. 6. 
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PERMANENT CouRT OF INTERNATIONAL JusTICE. Optional Clause. 
Signature: Yugoslavia. T. J. B., June, 1930, p. 2. 
Ratifications deposited: 
Siam. T.J. B., June, 1930, p. 2. 
Irish Free State. L. N. M.S., July, 1930, p. 141. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Ratifications: 
South Africa, Austria, Great Britain and Northern Ireland, India, Denmark, Sweden 
and Norway. L. N.O.J., May, 1930, p. 352. 
New Zealand, Poland, Portugal, Siam. L. N.O.J., July, 1930. 
Canada, Spain, and Switzerland. L. N.M.S., July, 1930, p. 141. 
Ratification deposited: Netherlands. B. J. N., Aug. 14, 1930. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Ratifications: 
South Africa, Austria, Belgium, India, Great Britain and Northern Ireland, Denmark, 
Sweden, Norway. L.N.O.J., May, 1930, p. 351. 
New Zealand, Poland, Portugal, Siam. L. N.O.J., July, 1930. 
Canada, Spain, and Switzerland. L. N. M. S., July, 1930, p. 141. 
Ratification deposited: Netherlands. Aug. 11, 1930. B. J. N., Aug. 14, 1930. 
PostaL CONVENTION AND Protocot. Mexico City, Nov. 9, 1926. 
Ratification deposited: Haiti. Nov. 28, 1929. T.J. B., May, 1930, p. 14. 
PRIVATE INTERNATIONAL Law. Havana, Feb. 13, 1928. 
Ratification deposited: Honduras. T. J. B., May, 1930, p. 2. 
Rapio TELEGRAPH CONVENTION. London, July 5, 1912. 
Ratification deposited: Liberia. T. J. B., June, 1930, p. 13. 
Raitways Récme. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Yugoslavia. May 7, 1930. L. N.O.J., July, 1930. 
REPARATION AGREEMENTS. The Hague, Jan. 20, 1930. 
Text: G. B. Misc. Ser., no. 4 (1930), Cmd. 3484. This JourNnat, Suppl. 
Ratifications: Rumania, Yugoslavia. B. J. N., June 5, 1930. 
Rieut To A FuaG or States Havina No Sea Coast. Barcelona, Apr. 20, 1921. 
Ratification: Yugoslavia. May 7, 1930. L.N.O.J., July, 1930. 
SLaveRY CONVENTION. Geneva, Sept. 25, 1926. 
Ratification: Liberia. May 17, 1930. ZL. N. O.J., July, 1930. 
SPITZBERGEN. Paris, Feb. 9, 1920. 
Adhesion: 
Estonia. Apr. 7, 1930. 7. J. B., May, 1930, p. 6. 
Albania. T.J. B., June, 1930, p. 6. 
Stave Geneva, Sept. 30, 1921. 
Ratifications: Syria and the Lebanon. June 2, 1930. L. N.O.J., July, 1930. 
WoRKMEN’S COMPENSATION FOR ACCIDENTS (Equality of Treatment), Geneva, June 5, 
1925. 


Ratification: Estonia. J. L. O. B., June 30, 1930, p. 39. 
M. AuiceE MarrHEews 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


SUPREME COURT OF THE UNITED STATES 


Marti TOLLEFSEN TODOK AND KNUTE C. ENGEN, PETITIONERS 
v. 


Union STaTE BANK oF HARVARD, NEBRASKA, A CORPORATION; LERoy A. 
MEGRUE, et al. 


May 19, 1930 


Construction of Art. 6 of the treaty of April 3, 1783, between the United States and 
Sweden, now in force with Norway. 

The words ‘‘goods and effects”’ is a translation of the French expression “‘fonds et biens.’’ 
The French word ‘‘bien’’ has a wider significance than the English word ‘‘goods”’ and 
embraces real property. 

A Scabasead established by a native of Norway in Nebraska under the State law which 
prohibits the conveyance of the property unless the instrument of conveyance is executed 
and acknowledged by both husband and wife, cannct be conveyed by the husband alone, his 
wife still living in Norway, notwithstanding the provisions of the article of the treaty in 
question giving the subjects of the contracting parties in the respective states the right freely 
to dispose of their goods and effects. 

While treaties, in safeguarding important rights in the interest of reciprocal beneficial 
relations, may by their express terms afford a measure of protection to aliens which citizens 
of one or bot of the parties may not be able to demand against their own government, the 
general purpose of treaties of amity and commerce is to avoid injurious discrimination in 
either country against the citizens of the other. 

It is not to be supposed that the treaty intended to secure the right of disposition in any 
manner whatever regardless of nsananaite regulations in accordance with the property law 
of the country of location, bearing upon aliens and citizens alike. 

The treaty did not invalidate the provisions of the Nebraska statute as applied to the 
present case in relation to the disposition of the land considered as homestead property. 


Mr. Chief Justice Hughes delivered the opinion of the court. 

Christian Knudson, a native and citizen of Norway, came to this country 
in 1868 and settled in Nebraska in 1878. He was never naturalized. He 
established a homestead on 160 acres of land in Hamilton County, Nebraska, 
and resided there until he died intestate in August, 1923. His father and 
mother made their home with him until their death, and his son Knute C. 
Engen, who came to Nebraska in 1893, also lived with him fora time. The 
wife of Knudson remained in Norway. In July, 1923, Knudson executed 
deeds of the homestead to his nieces and their husbands, and these grantees 
conveyed the property to the Union State Bank of Harvard, Nebraska. 

This suit was brought by the son of Knudson, Knute C. Engen, in the 
District Court of Hamilton County to cancel the conveyances of the land 
upon the ground that they were obtained by fraud. The widow of Knudson, 
Mari Tollefsen Todok, who had not joined in the deeds, was made a de- 
fendant. By her cross petition she attacked the conveyances, alleging that 
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the property constituted a homestead in which she had an undivided one- 
half interest. The other defendants answered her cross petition, and inher 
reply she set up the right to take the real estate of her deceased husband by 
virtue of the treaty of amity and commerce between the United States and 
Norway. 

The District Court determined that no fraud had been practiced in ob- 
taining the deeds from Knudson, but that these, and the later conveyances 
dependent upon them, were void upon the ground that the land was home- 
stead property the title to which remained in Knudson until his death and 
then descended to his widow and his son. The Supreme Court of the State 
sustained the decision of the District Court with respect to the issue of 
fraud, but reversed the judgment upon the ground that, under the treaty 
with Norway, Knudson was entitled to convey the property and that his 
grantees took title under his deeds. Engen v. Union State Bank, 223 N. W. 
664. This court granted a writ of certiorari, 280 U. 8.—. 

We are not called upon to decide as to the validity under the homestead 
law of Nebraska of a deed of the homestead by the husband when the wife is 
an alien who has never come to this country and made the homestead her 
home. We accept the decision of the Supreme Court of the State that, aside 
from the effect of the treaty, Knudson’s conveyances were void under the 
law of the State. That court, referring to the statutes of Nebraska as to 
homestead property, and their application to the present case, said (223 
N. W. p. 667): 


For, if we consider the provisions of section 2819 and section 2832, 
Comp. St. 1922, as applicable to the subject of the present action, it 
necessarily follows that certain property within the purview of the 
treaty before us ‘“‘can not be conveyed . .. unless the instrument 
by which it is conveyed . . . is executed and acknowledged by both 
husband and wife,’”’ and also that such property (homestead) ‘“‘vests 
on the death of the person from whose property it was selected, in the 
survivor, for life, and afterwards in decedent’s heirs forever, subject 
to the power of the decedent to dispose of the same, except the life 
estate of the survivor, by will.” 

The statutory provisions referred to thus assume the nature of 
limitations, qualifications, or modifications of the treaty itself, and, 
if valid, would necessarily change its true construction. Each of these 
provisions of the legislative enactment must therefore be considered 
to be pro tanto inconsistent with the terms of the controlling treaty 
properly construed. The conclusion follows that, to the extent incon- 
sistent with the terms of the treaty, the statutory provisions are 
inoperative. The unquestioned rule of construction requires that the 
provisions of the treaty must be liberally construed and given full 
force and effect ‘anything in the Constitution or laws of any state to 
the contrary, notwithstanding.” Therefore, the legal effect of the 
conveyances executed by Christian Knudson must be determined 
wholly by the powers conferred on him by treaty, and not by the 
inconsistent limitations and restrictions prescribed in the Nebraska 
homestead act. 


| 
| 


JUDICIAL DECISIONS 797 


The only question before us is as to the construction of the treaty. The 
provision invoked is Article 6 of the treaty with Sweden of April 3, 1783 
(8 Stat. 60, 64), revived by the treaty with Sweden and Norway of September 
4, 1816 (8 Stat. 232, 240) which was replaced by the treaty with Sweden and 
Norway of July 4, 1827 (8 Stat. 346, 354) now in force with Norway (Sen. 
Doc., 61st Cong., 2d sess., No. 357, vol. 48 (2 Malloy), p. 1300). This 
article is as follows: 


The subjects of the contracting parties in the respective States may 
freely dispose of their goods and effects, either by testament, donation 
or otherwise, in favor of such persons as they think proper; and their 
heirs in whatever place they shall reside, shall receive the succession 
even ab intestato, either in person or by their attorney, without having 
occasion to take out letters of naturalization. These inheritances, 
as well as the capitals and effects which the subjects of the two parties, 
in changing their dwelling, shall be desirous of removing from the place 
of their abode, shall be exempted from all duty called ‘‘droit de detrac- 
tion”’ on the part of the government of the two States respectively. 

But it is at the same time agreed, that nothing contained in this article 
shall in any manner derogate from the ordinances published in Sweden 
against emigrations, or which may hereafter be published, which shall 
remain in full force and vigor. The United States on their part, or 
any of them, shall be at liberty to make, respecting this matter, such 
laws as they think proper. 


It was at one time supposed that the phrase “goods and effects” in this 
article did not cover real property, a construction which was due in some 
measure to the view that the treaties of the United States could not affect the 
operation of the laws of the several States of the Union with respect to the 
inheritance of land. Opinion of Attorney General Wirt, July 30, 1819, 
1 Op. A. G. 275. This view of the treaty-making power of the United States 
isnot tenable. Hauenstein v. Lynham, 100 U.S. 483, 489; Geofroy v. Riggs, 
133 U.S. 258, 266, 267; Sullivan v. Kidd, 254 U. S. 433; Neilson v. Johnson, 
279 U.S. 47. The text of the treaty of 1783 with Sweden was in French 
only, and the French text is therefore controlling. The phrase ‘‘goods and 
effects” is a translation of the French expression ‘“‘fonds et biens.”” The 
French word “‘biens”’ has a wider significance than the English word ‘‘goods”’ 
(used by the American translator) and embraces real property. Story 
observed upon this point: ‘The term ‘biens’, in the sense of the civilians and 
continental jurists, comprehends not merely goods and chattels as in the 
common law, but real estate.”” Conflict of Laws, chap. 1, sec. 13, note. 
In a note addressed by the Swedish Minister at Washington to the Depart- 
ment of State under date of December 12, 1910, in reponse to an inquiry by 
the Secretary of State of the United States, the Swedish Minister stated his 
understanding that the authorities in Sweden had always held that the words 
“goods and effects” in Article 6 of the treaty of 1783 include real estate. 
This view has been taken in judicial decisions in this country. Adams »v. 
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Akerlund, 168 Ill. 632; Erickson v. Carlson, 95 Neb. 182. We think that 
it is the correct construction of the article of the treaty, applying the funda- 
mental principle that treaties should receive a liberal interpretation to give 
effect to their apparent purpose. Geofroy v. Riggs, supra; Tucker v. Alex- 
androff, 183 U. 8. 424, 437; Jordan v. Tashiro, 278 U. 8. 123, 128; Neilson 
v. Johnson, supra. 

The question remains whether the treaty operates to override the law of 
the State as to the disposition of homestead property. If so, it would appear 
to place an alien owner of a homestead in Nebraska on a better footing than 
that of a citizen of the State. This conclusion seems to us to be repugnant 
to the purpose of the treaty. While treaties, in safeguarding important 
rights in the interest of reciprocal beneficial relations, may by their express 
terms afford a measure of protection to aliens which citizens of one or both 
of the parties may not be able to demand against their own government, the 
general purpose of treaties of amity and commerce is to avoid injurious 
discrimination in either country against the citizens of the other. Compare 
Frederickson v. Lauenstein, 23 How. 445, 447; Geofroy v. Riggs, supra; 
Maiorano v. Baltimore & Ohio R. R. Co., 213 U. S. 268; Patsone v. Pennsyl- 
vania, 232 U. 8. 138; Petersen v. Iowa, 245 U. S. 170; Duus v. Brown, 245 
U.S. 176; Sullivan v. Kidd, supra. This purpose is indicated in the recital 
of the treaty of 1783 with Sweden that the high contracting parties thought 
that they could not better accomplish the end they had in view ‘‘than by 
taking for a basis of their arrangements the mutual interest and advantage 
of both nations, thereby avoiding all those burthensome preferences, which 
are usually sources of debate, embarrassment and discontent.” 

It is not to be supposed that the treaty intended to secure the right of 
disposition in any manner whatever regardless of reasonable regulations in 
accordance with the property law of the country of location, bearing upon 
aliens and citizens alike. For example, conveyances of land would still be 
subject to non-discriminatory provisions as to form or recording. Nor can 
the right to “‘dispose,”’ secured by the treaty, be deemed to give a wholly 
unrestricted right to the alien to acquire property, without regard to reason- 
able requirements relating to particular kinds of property and imposed upon 
both aliens and citizens without discrimination. 

It is true that the policy of Nebraska with respect to the selection of home- 
steads was established after the treaty in question was made. (General 
Laws, Nebraska, 1879, pp. 57, et seq.) But we find no ground for the con- 
clusion that in establishing this reasonable policy Nebraska took any action 
which was inconsistent with the provisions of the treaty. The citizens of 
Norway and Sweden who settled in Nebraska had no reason to complain of 
that policy and had obtained no right to ignore it. The homestead property 
under the law of Nebraska has a special quality. It is exempt from judg- 
ment liens and from executions or forced sale, except as specially provided 
(Nebraska, Comp. St. 1922, sec. 2816). The acquisition of the homestead 
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with these incidents depends upon the bona fide intention to make it a home. 
Hair v. Davenport, 74 Neb. 117. It is because of this quality that it enjoys 
special privileges, and that it cannot be conveyed or encumbered unless the 
instrument is executed and acknowledged by both husband and wife. 

When Knudson selected the homestead, he sought the advantages of the 
provisions of the local law as to homesteads, and he could not properly 
obtain the benefits of these provisions without accepting the property with 
the quality which the law attached to it. If he had not been entitled to 
establish the homestead, and thus his acquisition lay outside of the home- 
stead law, it would be clear that the statutory provision against disposition 
of the homestead would have no application and there would have been no 
occasion for the Supreme Court of the State to cite the provisions of the 
treaty in order to strike down the prohibition against conveying the property. 
We are unable to see that anything in the treaty, which was continued in 
force with Norway, gave Knudson the right to establish a homestead and 
then hold it free from the restrictions which governed it as a homestead, 
restrictions which operated upon every citizen of Nebraska who owned a 
homestead. 

Our conclusion is that the treaty did not invalidate the provisions of the 
Nebraska statute as applied to the present case in relation to the disposition 
of the land considered as homestead property. 

The judgment is reversed and the cause is remanded for further pro- 
ceedings not inconsistent with this opinion. 

It is so ordered. 


DECISION OF THE ARBITRATOR 


In claim by 
THE UNITED STATES OF AMERICA 
on behalf of P. W. Shufeldt 
against 
THE REPUBLIC OF GUATEMALA! 


_ International courts are not as strict as municipal courts and cannot be bound by munic- 
ipal rules in the admission of evidence. The value of any evidence produced is for the 
international tribunal to decide under all the circumstances of the case. 


1 In an exchange of notes of November 2, 1929, between the American Minister to Guate- 
mala and the Minister for Foreign Affairs of Guatemala, it was agreed that the Governments 
of the United States and Guatemala should submit to Sir Herbert Sisnett, Chief Justice of 
British Honduras, as sole Arbitrator, the claim of P. W. Shufeldt, a citizen of the United 
States, against Guatemala for damages and injuries caused to him by the cancellation by 
the Government of Guatemala of a contract by which the Government had previously 
granted to predecessors of Mr. Shufeldt the right to extract chicle for a period of years in a 
defined area in Guatemala. The proceedings were formally opened February 1, 1930. The 
Arbitrator, on July 24, 1930, rendered an award, in which he held ‘that the Government of 
Guatemala should in justice pay to the Government of the United States $225,468.38, for 
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The Guatemalan Government contended that the contract of February 4, 1922, was not 
submitted to the Legislative Assembly for approval, but was deliberately and wilfully with- 
held from that body. The Arbitrator finds on the facts that the contract was submitted to 
the Legislative Assembly and that that body was fully cognizant thereof. 

Where a contract has been made by the Executive and duly reported to the Assembly and 
— and where a document is laid before the Assembly in accordance with law and no 
objection taken to it, it must be taken to be approved. The Executive must have known 
whether or not he had the power to contract, and the publication of the contract is certainly 
not in accord with his trying to do something he was not legally entitled to do. 

The Government of Guatemala having recognized the validity of the contract for six years 
and received all the benefits to which they are entitled under the contract, and allowed the 
cessionary to go on spending money on the concession, is precluded from now denying its 
validity; and, according to the principles of international law, would be so precluded even if 
the approval of the Legislature had not been given to the contract. 

It is perfectly competent for the Government to enact any decree and for any reasons they 
see fit; but where such a decree, based even on the best of grounds, works injustice to an alien 
subject, the Government ought to make compensation for the injury inflicted, and cannot 
invoke any municipal law to justify their refusal to do so. The grounds of disapproval 
given in the decree are inherent in the contract and are not due to any breach of its terms. 

The fact that the concession was held under assignment from the original Guatemalan 
grantees by a partnership formed under the laws of Guatemala makes no difference in the 
opinion of the Arbitrator, as it is not the rights of the partnership that are in question, but 
the personal interest of the claimant in the partnership. If the reason for the provision in 
the contract requiring the formation of a company was to prevent the possibility of the 
original grantee’s rights falling into the hands of an alien with the subsequent risk of an inter- 
national claim, then the Guatemalan Government was trying to do what it could not do in 
the eyes of international law. International law will not be bound by municipal law or by 
anything but natural justice, and will look behind thelegal person to the real interests involved. 

All the rights conferred under the contract to the concessionaires were vested in the 
claimant, and he was the only sufferer by the decree terminating the concession and in effect 
confiscating all his rights and interests therein. The word “‘right”’ in the protocol of arbitra- 
tion can only mean an equitable right of which international law takes cognizance. It 
cannot mean legal right enforceable only in keeping with Guatemalan law, for if that was so 
this case never would have been referred to an international tribunal which does not admin- 
ister municipal law. 

It is a settled principle of international law that a sovereign cannot be permitted to set up 
one of his own municipal laws as a bar to a claim by a foreign sovereign for a wrong done to 
the latter’s subject. 


The questions submitted by the protocol of arbitration, dated 2nd 
November, 1929 (and referred to in the record as marked 1), for the decision 
of the Arbitrator are: 

1. Has P. W. Shufeldt, a citizen of the United States, as cessionary of the 
rights of Victor M. Morales I and Francisco Najera Andrade, the right to 
claim a pecuniary indemnification for damages and injuries which may have 
been caused to him by the promulgation of the Legislative Decree of the 
Assembly of Guatemala No. 1544, by which it disapproved the contract of 
February 4, 1922 for the extraction of a minimum of 75,000 quintales of 
chicle in a defined area in the Department of Peten, the cession of Najera and 
Morales in favor of Shufeldt having been made by contract of 11th Feb- 
ruary, 1922? 
the account of P. W. Shufeldt.’”’ Mr. Richard W. Flournoy, junior, Assistant Solicitor, 
Department of State, acted as Counsel for this Government, and Mr. Charles F. Wilson, a 
lawyer of Washington, D. C., as Associate Counsel. They were assisted by Mr. John 
Maktos of the Office of the Solicitor. The Guatemalan Government was represented by 
Sefior Licenciado don Octavio Aguilar, a lawyer of Guatemala, who was assisted by Mr. 


Ellis of the firm of Franco and Ellis, of Belize. (State Dept. press release, Aug. 20, 1930.) 
Text of decision supplied by Department of State. 
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2. In case the Arbitrator declares that Shufeldt does have the right to 
have an indemnification paid to him by the Government of Guatemala, what 
sum should the Government of Guatemala in justice pay to the Government 
of the United States for the account of Shufeldt? 

Two questions only have been referred for Arbitration, and I shall en- 
deavor to confine myself to them only and the points raised by the United 
States Government and the Guatemala Government bearing on these ques- 
tions. Where any point raised is not dealt with, it must be taken that I did 
not consider it necessary or material or of sufficient importance. 

I fully appreciate the honor which has been done me by the United States 
and Guatemala Governments in appointing me Arbitrator in this case, and I 
have given all the evidence put before me and all the points raised my most 
careful consideration with the hope of arriving at a just, fair and impartial 
decision. 

I do not propose to review all the cases quoted but will give my decision on 
any point in accordance with what I consider to be the law based on recog- 
nized authority. 

On the question of evidence over which there was some argument, I may 
point out that in considering the cases quoted on both sides it is clear that 
international courts are by no means as strict as municipal courts and cannot 
be bound by municipal rules in the receipt and admission of evidence. The 
evidential value of any evidence produced is for the international tribunal to 
decide under all the circumstances of the case. 

The evidence acted upon in this case conforms with paragraph 8 of the 
protocol of arbitration and is such as brings moral conviction to my mind. 

The foundation of this claim is the contract dated the 4th of February, 
1922, made between David Privaral B., as Secretary of Agriculture in the 
name of and in representation of the Government of the Republic of Guate- 
mala, and Messrs. Francisco Najera A. and Victor M. Morales I. 

The provisions of this contract are shortly and where material as follows: 

1. Permission was granted to Najera and Morales to extract chicle in a 
section of the public lands situate in the Department of Peten in Guatemala. 

2. The period of the concession was ten years from the date it was signed, 
which period could be extended for five years more by mutual agreement. 

3. Najera and Morales bound themselves to extract and export a mini- 
mum quantity of 75,000 quintales of chicle during the ten year term of 
contract. 

4. Najera and Morales bound themselves to export 1,000 quintales of 
chicle as a minimum during the first year contract in force, 5,000 in the 
second year and 8,500 in the next following years. 

5. Five dollars American gold was to be paid to Guatemala Government 
for every quintal of chicle exported, a quintal to be considered as 46 kilos net. 
This payment was to include the extraction and export duties, the municipal 
taxes and whatever taxes may be imposed in the future. 
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6. Payments to be made to the Government, to be made to National 
Treasury at Guatemala City or any other place designated by the Govern- 
ment of Guatemala. 

7. One year from date of signing contract Najera and Morales obligated 
themselves to form a company under existing laws of Guatemala, the same 
period being allowed for beginning the work of the installation of the 
business. 

8. The rights granted to Najera and Morales by the Government of 
Guatemala under contract were: 

(a) To introduce free of import duty machinery, implements and tools 
needed for the extraction and export of chicle. 

(b) To make free use of the natural resources of contracted zone, etc. 

(c) To use rivers, lakes, ete., for conveyance of their products. 

(d) To introduce laborers and employees of other nationalities, except 
negro and yellow races. 

(e) To make plantations of grain within the area ceded for exploitation, 
but in such case to pay Government of Guatemala $2,000 annually and in 
advance as rental duties for the area contracted. 

9. Najera and Morales bind themselves: 

(a) To deposit in National Treasury $5,000 American gold within 15 days 
from the date contract approved as guarantee of the obligations assumed. 

(b) To prevent fraudulent exploitation of forests within area. 

(c) Within five years to demark and clean limits of area. 

(d) To give preference of employment to Guatemalan citizens. 

(e) To render monthly statement to authorities, etc. 

10. The rights ceded by this contract will be cancelled: 

(a) For failure to deposit at the proper time the $5,000, which deposit 
Najera and Morales bind themselves to make in accordance with clause 9 
paragraph (a) of contract. 

(b) For failure to extract and fabricate the annual amounts of chicle 
referred to in clause 3. 

(c) For infraction of the privileges granted to introduce implements, etc., 
exempted from duties. 

11. The employees, station masters, chicle inspectors designated by Na- 
jera and Morales by agreement with the authorities of the Department shall 
have the character of auxiliary authorities for the purpose of preventing and 
prosecuting fraudulent exploitation and for maintaining order in the con- 
tracted zone and prosecuting offenders. 

12. Exemption from military service, etc. 

13. Najera and Morales obligate themselves to maintain in good condition 
the natural products of the zone as are not in a condition to be exploited and 
that they shall effect the extraction of rosin in such a manner that it shall not 
harm or destroy the life of the trees. 
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14. This chicle negotiation is subjected to the supervision of the respective 
authorities and to the laws and fiscal by-laws now in force. 

15. At expiration of contract or any extension of same, the construction 
and improvements constructed in the area contracted, such as dwellings, 
warehouses, roads, telegraph, telephone and railroad lines, railroads, tram- 
ways, artesian wells, or any other constructions whatever will pass over to 
the benefit or possession of the Government. 

16. It is expressly agreed between both contracting parties that on enter- 
ing the fifth year that the contract is in force, they will proceed to make an 
inventory of all the improvements, constructions, implements, working ma- 
terial, etc., which the company may have introduced into the area for the 
business undertaken and that this inventory will serve as a basis for the 
delivery of the improvements specified in preceding paragraph upon the 
expiration of the contract or extension of same. This inventory may be 
repeated or amplified as many times as the Government may deem advisable. 

17. It is also agreed upon that in case of any question arising from failure 
of fulfilment or misinterpretation of any of the clauses of this contract the 
subject will not be taken by any means to the courts of justice nor shall the 
case be referred to diplomatic channels, but that any question which may 
arise will be submitted to two arbitrators, appointed one by each party, and 
in case of disagreement between both arbitrators they will appoint a third 
arbitrator whose action or finding on the subject will be deemed final or just 
without appeal. 

18. The Government may dispose of the sum of $5,000 deposited as 
guarantee of this contract as per clause 9 (a), which amount in case of revoca- 
tion or cancellation of the contract cannot be claimed or refunded to them. 
This $5,000 American gold shall be repaid by export duties which correspond 
to the last lots upon which duties should be paid to the customs. 

19. This contract only grants the right to Najera and Morales to extract 
and export the chicle from this area and the uses and services which have 
been mentioned, but the Government expressly reserves to itself the right of 
absolute dominion and possession of the section or area mentioned; therefore 
the above mentioned gentlemen cannot withhold its delivery upon expira- 
tion of the contract or extension of the same, or upon declaration of the 
cancellation of the rights under the contract for the reasons specified in 
same. 

This contract was approved of by the President of the Republic of Guate- 
mala on the same day it was signed, and the contract with the President’s 
approval was published in El Guatemalteco, the official newspaper of the 
Government of Guatemala, in its issue of the 18th February, 1922 (see 
Annex 2 of United States Case). 

On the 11th February, 1922, the $5,000 American gold was paid into Na- 
tional Treasury as provided for in paragraph 9 (a) of the contract, and a 
receipt given therefor signed by the National Treasurer, E. Hernandez, and 
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sealed with the seal of the National Treasury (see Annex 1A and 1B of 
United States Case). 

On the 1st March, 1922, in the Acting President’s message to the National 
Legislative Assembly at the opening of its ordinary sessions, it is stated that 
“the respective Secretaries of State will give you a detailed account in their 
‘Memorial’ which they will present to you of each and every account of the 
work which has been accomplished by their respective offices during the year 
just passed’”’ (see Annex 8, United States Case). 

In El Guatemalteco of the 15 April, 1922 (Annex 11 of United States Case), 
in the report of the proceedings of the National Assembly of 14th March, 
1922, it appears that the Minister of Agriculture presented, with accompany- 
ing documents, a report or memorial of the work verified by that Department 
during the past fiscal year. This report and accompanying documents were 
referred to the National Assembly’s Commission on Agriculture, who in 
reporting thereon submitted the following resolution: ‘‘Point. The Legisla- 
tive Assembly is now informed of the work consigned in the memorial ren- 
dered by the Secretary of State in the Department of Agriculture for the year 
1922.”” On the 25th April, 1922, the report of the Commission of Agricul- 
ture was approved (see Annex 12, United States Case). 

This memorial is required to be submitted to the National Assembly by 
Article 75 of Constitution of Guatemala, and must, in the absence of proof to 
the contrary, be presumed to have contained copies of all the contracts made, 
including the one in question, or some reference to them. 

The Legislative session closed on 29th May, 1922, and in June was printed 
and published at the National Printing Office of the Republic a document 
purporting to be ‘‘the Memorial of the Minister of Agriculture presented to 
the National Legislative Assembly at its ordinary sessions of 1922’’ and 
bearing in print the official seal or stamp of Guatemala. This forms Annex 
10 of the United States Case and is put in by them as the Memorial of the 
Minister of Agriculture, and this document contains a copy of the contract 
and other mention thereof. 

The Guatemala Government contend that this document is not the 
Memorial of the Minister of Agriculture and that the memorial contained no 
mention of the contract and that the contract was never submitted to the 
Legislative Assembly, but would appear to have been deliberately and 
wilfully withheld from them. 

This would seem to be a charge against the then Government of Guate- 
mala, but I do not see how it can discredit Shufeldt, unless he was in league 
with the Guatemala Government against his own interests, and then one 
would be as bad as the other. I place no value on this statement. 

The Guatemala Government put in a photostat copy of a typewritten 
document, Exhibit 25, which they contend is the Memorial of the Minister of 
Agriculture and which contains no mention of the contract. They also put 
in as Exhibit 27 a similar document to Annex 10 of United States Case, ap- 
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parently to show that as it had not been printed till June it could not have 
been the ‘“‘ printed memorial’’ which the United States Government stated 
was laid before the Legislature which closed in May. The United States 
Government did state in their case that the printed memorial was laid before 
the Legislature, but this was clearly a mistake as will be seen later; the 
memorial must have been laid in type and printed after. No further use 
was made of this Exhibit 27 by the Guatemala Government. 

This document, Exhibit 25, is word for word the same as the first and 
signed portion of Annex 10, but without the accompanying documents con- 
tained in Annex 10. Ona perusal of this Exhibit 25 it is quite clear that it is 
not the whole memorial, in fact Exhibit 25 would seem to be only the Minis- 
ter of Agriculture’s report on the memorial of his Department, for he says on 
page 9 of Exhibit 25 (Translation): ‘‘The Memorial of the General Board 
accompanying this report will give you an idea of what that important office 
has done towards the development of their programme.” It is clear there- 
fore that there were other documents submitted with the report and together 
forming what is called the Memorial, and this is borne out by references in 
this report, Exhibit 25, to other parts of memorial which are not included in 
Exhibit 25 but are in Annex 10 of the United States Case and Exhibit 27 of 
the Guatemala Government Reply, e.g., on page 17 of the translation of 
Exhibit 25 the Minister of Agriculture says, if these matters do not appear to 
you as deserving of your attention, ‘‘I beg to request your glancing at the 
initiative exposed at the end of this Memorial, Appendix ‘A’.” Appendix 
A is included in Annex 10 and Exhibit 27. Again on page 20 of Exhibit 25 
he says ‘‘ The statistical tables shown in another part of this memorial are a 
part and give an idea of the work done by that important dependency of the 
ministry.” 

On page 21 of the translation of Exhibit 25 he states ‘In order to bring 
that idea into practice I have dared to formulate a complementary project 
to our immigration law of 1909 which [is] marked with the letter B in the 
appendix to this memorial” (contained in United States Annex 10, page 175, 
and in Guatemala Exhibit 27). 

On page 22 he says ‘‘ These ideas receive a more ample development in the 
initiative I permit myself to submit in the appendix of the memorial marked 
with the letter C, which deals with the repopulation of the forest, and to 
which J request your benevolent attention” (United States Annex 10, page 
182, and Guatemala Exhibit 27). 

All these references are found in the printed copy of the memorial, United 
States Annex 10 and Guatemala Exhibit 27, but not in Guatemala Exhibit 
25 which the Guatemala Government claim to be the memorial. 

The Guatemala Government in further support of their contention that 
the contract was not submitted to Assembly and no mention was made of the 
contract in the memorial, contend that the report, Exhibit 29 of the Guate- 
mala Government, of the Agricultural Commission of the Assembly on the 
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memorial does not mention the contract. This report however does mention 
certain contracts which they say are not included in the memorial. Had the 
contract of the 4th February, 1922, not been included it must be presumed 
that it would have been mentioned. As a matter of fact the contract is 
given in full with the President’s approval just as published in El Guate- 
malteco, at pages 145-149 of Annex 10 and is also mentioned in the list of 
Executive Orders (Acuerdos) on page 167 as having been approved; that the 
Commission considered this list is clear from the following passage therein at 
bottom of page 3 of the translation of the report: ‘‘Of the lecture of the 
resolutions passed during the year we make a résumé, etc.” 


In further support of this contention the Government of Guatemala sub- 
mitted a certificate from Raf. Castellanos A and Ramon Calderon, Secre- 
taries of the Legislative Assembly of Guatemala, dated 18th February,1930, 
to the effect that in the tert of the memorial presented by the Ministry of 
Agriculture in the year 1922 to the Legislative Assembly, relative to the 
work undertaken by said Ministry from March 15, 1921, to March 15, 1922, 
no mention was made to the contract ‘‘celebrated on February 4th, 1922, 
between Ministry of Agriculture and Messrs. Francisco Najera Andrade and 
Victor M. Morales I.” 

What is the exact meaning of the word ¢ezt in this certificate I am not pre- 
pared to say. In view of the fact that the Guatemala Government contend 
that the report portion of the memorial is the memorial, it may mean text 
of the report part of the memorial only or the text of the part other than the 
report or the whole memorial. It is too indefinite for me to act on in any 
case, particularly in face of evidence before recited and other evidence which 
I have not cited. 

In the face of the facts already related, Exhibit 25 of the Guatemala Gov- 
ernment is certainly not the whole memorial, and those facts and others to be 
mentioned later lead me irresistibly to the conclusion that the contract was 
submitted to the Legislative Assembly in the memorial and that that body 
were fully cognizant thereof, and I so find. 


I will now consider the question of the legality of the contract, apart from 
the question of its submission to the Legislative Assembly. 

Where a contract has been made by the Executive and duly reported to 
the Assembly and approved, and where a document is laid before the As- 
sembly in accordance with the law and no objection taken, it must be taken 
to be approved; it is difficult to see what more is wanted to make it legal, and 
the fact of my having found that the contract was submitted to the Legis- 
lative Assembly settles most of the grounds of illegality urged by the Guate- 
mala Government, and it is not really necessary for me to discuss further the 
legality of the contract. I will however discuss the points on which the 
Guatemala Government contend the contract is illegal, and they are eight in 
number, as given in their case, page 16. 
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(a) The Minister for Agriculture had no authority to make same (Guate- 
mala Case, page 16). 

(b) The President had no authority to approve of the same. 

I will deal with these two together. 

In support of these contentions, the Guatemala Government tender a 
certificate from Raf. Castellanos A and Ramon Calderon, Secretaries of the 
Legislative Assembly of Guatemala, to the effect that in the month of 
February, 1922, the Executive Power was not authorized by the Assembly 
to celebrate contracts as prescribed in paragraph 6th of Article 54 of the 
Constitution, which gives among the attributes of the Assembly the power to 
authorize the Executive to make contracts, and to approve or disapprove of 
contracts made under such authority, and in Exhibit 6 of the Guatemala 
Case Mr. J. A. Mandujano, a Guatemalan lawyer, gives it as his opinion 
that the Government was not authorized by Congress to enter into any 
contract under the provisions of Article 54, paragraph 6. 

The American Government, however, refer me to Article 650 of Chapter 6 
of Title XIII of the Fiseal Code of Guatemala, which is to the following 
effect: 


The authorization to exploit national forests will be conceded by 
means of contracts which will be celebrated with the Executive or by 
leases which will be celebrated with the Jefe Politico. 


As to this the Guatemala Government contend that the contract is one of 
lease and therefore not within Article 650. This would imply that if the 
contract is one of exploitation and not of lease Article 650 would apply. 
The question of lease will be dealt with later. 

The United States Government also submitted that under Decree No. 12 
of the Legislature dated the 20th December, 1921, the Executive Power was 
authorized to make such contract. This decree is published in El Guate- 
malteco, Vol. C, No. 83, of the 24th December, 1921, and is as follows: 


Article 1. The Executive Power is amply empowered to enact all 
dispositions in respect to regulating the economic condition of the 
state. 


Article 2. Executive Power shall report to the Assembly during 
its ordinary sessions of 1922 such acts as he may dictate. 


The Guatemala Government contend that this does not empower the Exec- 
utive to make contracts, and in support of this rely on the opinion of J. A. 
Mandujano and Marcial Salas, Guatemalan lawyers, to this effect: 


The Legislative Decree No. 12, second series, of December 20, 1921, 
did not confer powers to the Executive to celebrate contracts; said 
faculties can only be granted by the Assembly under a clear and 
categorical form. 
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The Guatemala Government in their reply, section 81, say: 


In order to further show that Decree No. 12 . . . does not grant 
any power to the Executive to execute contracts, the Republic exhibits 
Decrees 1199, 1312 and 1500 made subsequently thereto, by which 
it will be seen that the Legislative Assembly granted the Executive 
the power to execute contracts specifically. A comparison of these 
last mentioned decrees with the former (Annex 7) will be conclusive 
on this point. 


These three Decrees 1199, 1312 and 1500—Exhibits 43, 44 and 45 of 
Guatemala—were passed by the Assembly on the 27th May, 1922, 5th 
May, 1924, and 3rd May, 1927, all after the contract had been made, and 
could not in justice be allowed to affect acts done and rights acquired under a 
previous decree of the Assembly. I can see no grounds for doubting that the 
Executive had the power to contract. The President must have known 
whether he had the power to contract or not, and the publication of the 
contract is certainly not in accord with his trying to get away with something 
he was not legally entitled to. 

(ec) The period of duration thereof was contrary to the laws of the Republic 
of Guatemala. 

(d) The lease or rental of the territory in question without previous public 
auction was contrary to law. 

In support of these contentions the Guatemala Government refers to the 
opinion of Mr. J. A. Mandujano, a Guatemalan lawyer (Exhibit 6, section 
11), who says: 

In consequence of Articles 1439, 1440, 1443, 1444, 1447, 1459 of the 
Fiscal Code, and 1645 and 1668 of the Civil Code, no property belonging 
to the Republic can be sold or rented if the sales are not submitted to 
public auction, and even in those cases the maximum period of rental 
cannot exceed 5 years. 


The contract in question is not one of sale or rental of Guatemalan prop- 
erty and this is clear from a perusal thereof, particularly section 19; it merely 
gives the right to extract chicle, with certain privileges in connection there- 
with, among which is the one to make plantings of grain which if exercised 
was to be paid for by annual payments. 

This privilege in my opinion cannot change the whole character of the 
contract from a concession to extract chicle to that of a lease of the land; this 
would be a case of the lesser containing the greater; nor can the use of the 
terms “tenant,” “‘lease,”’ “lessee,” etc., in documents or papers unconnected 
with the contract as referred to in certain parts of the case. 

The protacol refers to Shufeldt as cessionary and I cannot but presume 
that the Governments who signed the protocol carefully weighed the signifi- 
cance of the terms they used. 

(e) ‘‘The duties payable thereunder were less than those required to be 
collected by the said laws.” 


JUDICIAL DECISIONS 809 


The contract having been approved by the Assembly, any variations in the 
rate of duty then in existence would be made good even if the Executive had 
no previous authority to make such change. It is not therefore necessary for 
me to comment further on the matter, but the Guatemala Government in 
support of their contention do not refer me to the law on the subject but 
submit (1) the opinion of Mr. J. A. Mandujano, as follows: 


According to the Customs House Tariff, which is a law of Guatemala, 
[upon] the exportation of each quintal of chicle is imposed a tax of $7.00 
American gold, be it the product of public or private lands. These 
exportation duties were in force on the 4th February, 1922, and only 
Congress has power, as per Article 54 of the Constitution, to modify 
or abrogate them. 


and (2) a certificate from F. Fuentes Dias, Under-Secretary of State in the 
Department of Finance and Public Credit, to the effect that the export duty 
on chicle in February, 1922, was seven dollars per quintal. Supposing how- 
ever that these two statements be correct from a general point of view, they 
do not show that the tax may not be altered under certain special circum- 
stances. 

Article 54 of the Constitution, referred to in Mr. Mandujano’s opinion, 
provides in section 12 for the giving by the Legislative Assembly to the 
Executive extraordinary power when demanded by necessity or the interest 
of the state; and in El Guatemalteco of the 17th January, 1922, it is reported 
that at the eighteenth session of the Assembly on 2nd January, 1922, as 
follows: 


After being read, the report of the Combined Committee on Legisla- 
tion and Finance was put to a discussion for once only and that point 
of the resolution which read as follows was approved: 

By virtue of the decree issued by the Assembly during the present 
extraordinary session under date of the 20th of last month (Decree 
No. 12, second series), the Executive is fully empowered to legislate 
upon fiscal matters included in the economic adjustment, and in 
consequence the Department of the Treasury and Public Credit may 
enact whatever tax law it may deem adequate, or modify the one now 
in force (Decree 1153) as it sees fit, and to enact any other laws on the 
economic order which in its judgment may promote the well known 
interests of the State. 


It would seem therefore that the Executive had full powers to reduce the tax, 
as was done in the contract, if considered advisable. 

In this connection I will mention that in a bulletin issued by the Director 
General of Customs, purporting to be printed at the Government Printing 
Office and bearing the official stamp or seal of the Department, put in by 
the United States as Annex 8 to their reply, I see that ‘“‘Chicle pays—7 cents 
American Gold per Ib. (Order of October 31, 1914) and pays by contract— 
5 cents American Gold per pound (Vol. 101, Nos. 30, 31 and 56 of El Guate- 
malteco). The Guatemala Government objects to this annex as not being 
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certified, not official and incomplete,’’ but make use of it as evidence for 
themselves: page 5 of their final argument. I cannot avoid the conclusion 
that the Executive had the power to do what they did. I may point out that 
in a volume of the laws of Guatemala entitled ‘‘Recompilation of the laws 
of the Republic of Guatemala, 1921-1922,” published at the Government 
Printing Office in 1927 and bearing the official stamp or arms, I find copy of 
a contract made between the Minister of Forests, on instructions of the 
President, with the Chicle Development Company, for the extraction of 
chicle, approved by the President on the 2nd February, 1922. In this 
contract the duty payable on chicle is five dollars per quintal. The contract 
in this case is also contained in this same volume. This would point to the 
fact that the contract was deemed and treated as legal up to the time of this 
publication. 

(f) The authority to import free of duty purported to be given under 
clause 8 of the said agreement was contrary to the said law. 

In view of the powers of the Executive as shown above it is hardly neces- 
sary to discuss this point. 

(g) The authority to constitute the employees of P. W. Shufeldt & Com- 
pany to be Government officials purported to be given in clause 11 of the 
said agreement is contrary to law. 

Clause 11 of the contract as I read it cannot be held to confer authority on 
the concessionaires to constitute their employees Government officials; it 
only provides that the employees by agreement with the authorities shall 
have the character of auxiliary authorities. The Government authorities 
must sanction the assumption of any such character and there is no general 
power given to concessionaires to sanction the assumption of such character 
without the approval of the authorities. The Guatemala Government refer 
me to the opinion of Mr. J. A. Mandujano (Exhibit 6 translation) who says 
“The appointment of any person having official] authority corresponds to the 
Government of the Republic, but the authority to effect these appointments 
cannot be delegated or bestowed on any person,”’ but why or on what author- 
ity he does not say. 

(h) The said agreement was not submitted for nor received the approval 
of the National Assembly. 

This point has already been dealt with. 

I will now deal with events subsequent to the making of the contract and 
giving rise to Shufeldt’s interest in the contract and to the present pro- 
ceedings. 

On the 11th February, 1922, or about seven days after the making of the 
contract, the concessionaires assigned all their rights and obligations without 
reservation whatever to Shufeldt on the following terms: (1) Shufeldtto pay 
on the day of assignment $5,000 American gold and continue to pay during 
life of contract $5,000 yearly on same date “‘of this instrument being drawn,” 
and in addition three dollars American gold for each hundredweight of chicle 
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extracted; (2) Shufeldt to make all payments the concessionaires are under 
the contract bound to pay to the Government (United States Annex to 
Case, No. 3). 

On Ist July, 1922, Najera and Morales notified the Minister of Agriculture 
of the transfer to Shufeldt and asked that Shufeldt be considered as con- 
cessionaire under contract and that the authorities in Peten be so informed. 

On the 7th July, 1922, Shufeldt also reported the transfer and made a 
similar request, and on the 10th July the Minister of Agriculture instructed 
that Shufeldt be so recognized. 

On 25th April, 1922, Deputy Franco, in a motion in the National As- 
sembly, proposed the following decree: 


Considering that the Constitutive Law of the Republic empowers 
the Executive to grant concessions fora term of 10 years to those 
introducing or establishing new industries in the Republic; that without 
character of novelty some persons under pretended contracts with the 
Government have succeeded in obtaining true monopolies for the 
exploitation of well known industries in the country and that with it 
not only are the collective rights hurt, but it violates the dispositions 
in Article 20 of the Constitution of the Republic. 

Therefore, the National Legislative Assembly decrees— 

Article 1. Under no circumstances or whatsoever pretense nor in 
any form may concessions be granted for the introduction or exploita- 
tion of industries already known in the country. 

Article 2. The concessions granted prior to the decree are declared 
null with no value or effect and in fact lapsed even though in its granting 
the form employed was that of a contract. 


The motion was referred to the Commission of Legislation and Con- 
stitutional Points, who reported against it, saying as to Article 2, that the 
decree ‘‘would establish a disposition of retroactive effects contrary to the 
general principles of right,’”’ and on the 17th April, 1923, Mr. Franco’s 
motion was rejected. 

During the debate on this motion it was proposed that a special study be 
made of all the contracts made during the year, but this was rejected. The 
present contract was clearly one of the contracts made during the con- 
stitutional year in which the motion was made, it had been published in the 
gazette before the motion was made and also purported to have been laid 
before the Assembly in the usual way, in the Minister of Agriculture’s 
memorial. If therefore further evidence of approval of the contract was 
needed, here we have it. In negativing the resolution we also have approval 
or sanction of the monopoly which it is contended the contract created, and 
which was one of the grounds of disapproval stated in the proposed decree 
submitted by the Commission on Agriculture to the Legislative Assembly in 
their report which led to passing of the decree disapproving of contract on 
the 22nd May, 1928, but not mentioned in the decree as eventually passed. 

On the 16th January, 1923, in accordance with the provisions of section 7 
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of the contract, Shufeldt and one Don Clodoveo Berges entered into partner- 
ship for the purpose of exploiting and exporting chicle from Department of 
Peten in complete conformity with the requirements of the contract, on the 
following terms, so far as material to this case: 

1. The name of the firm will be P. W. Shufeldt & Co., and the partner 
Shufeldt shall have exclusive use of it; (2) society to exist ten years, Mr. 
Berges to have right to withdraw from the company at any time, in which 
case he shall have the right to collect his capital with six per cent; (3) the 
partner Shufeldt contributes as capital the concession of which he is grantee; 
(4) the partner Berges will contribute the sum of $25,000 American gold and 
is obligated to put the same sum in the funds of the company as soon as the 
business demands it; (5) the partner Berges has no right to share in profits 
until his contribution is made; (6) in case the sum of $25,000 gold as con- 
tribution of partner Berges is not handed over within thirty days after a 
demand made in writing this deed of partnership will be non-existent. 

Mr. Berges never paid up the $25,000 and died in 1924, having no claim 
whatever on the partnership. On 29th March, 1928, Shufeldt entered into 
partnership with David Davidson on similar terms to previous partnership, 
except that Shufeldt contributed as capital the right of exploiting and 
extracting chicle, but will remain the only owner of the concession. In the 
articles of incorporation is recited the death of Berges without his having 
contributed his $25,000. Davidson has never contributed his $25,000, and 
he therefore has no claim or interest whatsoever in the partnership or con- 
cession (Annex 11 to United States Reply). The question raised on this 
partnership will be dealt with later. 

On 24th April, 1923, a petition by the Peteneros was presented to the 
Legislative Assembly, asking for a revision of the contracts with the Chicle 
Development Co., with Najera and Morales and with attorney Leonardo 
Lara, and stating that the Najero and Morales contract had been transferred 
to Shufeldt. This petition was referred to the Agriculture Commission, and 
the Minister of Agriculture forwarded to the Legislative Assembly certified 
copies of those contracts on the 30th April, 1923, about one year after the 
signing of the contract in question (See Exhibit 7 of Guatemala Govern- 
ment). This petition, judging from Exhibit 7, is still with the Commission 
on Agriculture; but here is further evidence of the contract being brought to 
the notice of the Legislature. From these facts the Legislature knew of the 
contract in April 1923, and did nothing for about five years. It was no 
doubt difficult to do anything in face of their previous action, but it was up 
to the Legislative Assembly to move, and do their duty (if any), and on what 
grounds it is stated that influence was brought to bear on the Commission 
on behalf of parties interested I fail to see. 

Certainly Shufeldt would not seem to have tried to use any influence with 
Assembly, as he wrote to the President on the subject of this petition and the 
President replied assuring him that he need have no fear that the procedure 
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of the aforementioned persons (the petitioners) will injure the legitimately 
acquired rights. Being thus assured by the head of the Government, why 
should Shufeldt try to influence the Commission? Had Shufeldt addressed 
the Assembly, as the Guatemala Government in section 35 of their answer 
seem to think he ought to have, there might have been more reason for 
thinking he was trying to influence the Assembly. 

The contract continued in force up to the 22nd May, 1928, when Decree 
No. 1544 was passed by the Legislative Assembly disapproving the contract. 
During all these six years Shufeldt had been carrying out his contract, ex- 
pending money on it and paying what the contract called for to the Govern- 
ment. Relying on the good faith of the Government he expended large 
sums in providing the necessary appliances, roads, &c., for facilitating and 
expediting the extraction and export of chicle in the hope of recouping his 
expenditure by the time the contract expired (see Annex 14A of United 
States Case, page 189). 

During these six years the Government—and in speaking of the Govern- 
ment I mean the Executive, who must be presumed to be acting in accordance 
with law, and whose acts those dealing with the Government are justified in 
treating as acts of the Government—recognized and treated the contract 
as a legal contract, as for instance— 

(1) The Government received the five dollars a quintal on all the chicle 
exported and gave receipts therefor, and the $2,000 a year in respect of 
plantings in the area. 

(2) On 28th February, 1928, the President wrote to Shufeldt about ceding 
“part of the land which you have contracted’ (see Annex No. 28, United 
States Case). 

(3) On the 2nd May, 1927, the Minister of Agriculture wrote to Shufeldt, 
acknowledging receipt of ‘‘a copy of the detailed report of the improvements 
made by you in the zone of Peten, which you are working as grantee in 
accordance with the respective contract.”’ This inventory is required by 
section 16 of the contract. 

The Guatemala Government in section 37 of their answer, point out that 
this inventory was overdue and had to be asked for. This may be so, but the 
Guatemala Government accepted the inventory without protest and took no 
action; and it was certainly not a ground on which the contract was can- 
celled, and whatever cause of complaint there may have been was waived. 

In view of my finding that the contract was laid before the Legislature and 
approved by them, it is not necessary for me to deal with the second point 
raised by the United States Case, viz., that the Guatemala Government 
having recognized the validity of the contract for six years and received all 
the benefits to which they were entitled under the contract and allowed 
Shufeldt to go on spending money on the concession, is precluded from 
denying its validity, even if the approval of the Legislature had not been 
given to it. 
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I may however state on this point that in all the circumstances I have re- 
lated and the whole case submitted to me, I have no doubt that this con- 
tention of the United States is sound and in keeping with the principles of 
international law, and I so find. 

I will now pass on to a consideration of the decree which put an end to 
the contract, and the points raised in connection therewith. 

It is not necessary for me to go into what led up to the enactment of the 
decree, or the influencing causes. Suffice it to say that as shown in the 
decree itself it was not due to any action of Shufeldt’s. On 22nd May, 1928, 
the Legislative Assembly of Guatemala passed Decree No. 1544 which is 
as follows: 


The Legislative Assembly of the Republic of Guatemala consider 
that the contract celebrated on the 4th February, 1922, by the Secretary 
of State in charge of the Ministry of Agriculture and Messrs. Francisco 
Majera Andrade and Victor M. Morales I by virtue of which these 
latter are given permission for the extraction of chicle in a zone of the 
public lands situate in the Department of Peten and defined in that 
said contract, is harmful to the national interests, in violation of 
dispositions and prohibitions defined under the laws of the Republic 
and especially those contained in Articles 653, 1458, 1459 of the Fiscal 
Code, and that it is within legislative attributions to approve or dis- 
approve contracts of the nature of that in question; 

Therefore, be it decreed 

Only Article: The contract in question is disapproved. The 
Executive should take such measures and emit such dispositions as the 
case demands, to the effect that the zone of public lands be returned to 
the power of the State. 

Passed to the Executive for publication and compliance. 


This decree was approved of by the President and published in El Guate- 
malteco of 7th July, 1928. This brought the contract summarily to an 
end, thus depriving Shufeldt of all his rights under the contract. 

The grounds on which the decree is based are three: 

(1) Harmful to national interests. 

(2) In violation of dispositions and prohibitions defined under the laws 

of the Republic and especially those contained in Articles 653, 
1458, 1459 of the Fiscal Code. 


(3) That it is within legislative attributes to approve or disapprove of 
such contracts. 


As to (1) and (3), it is perfectly competent for the Government of Guate- 
mala to enact any decree they like and for any reasons they see fit, and such 
reasons are no concern of this tribunal. But this tribunal is only concerned 
where such a decree, passed even on the best of grounds, works injustice to 
an alien subject, in which case the Government ought to make compensation 
for the injury inflicted and cannot invoke any municipal law to justify 
their refusal to do so. 
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As to (2), the provisions of the Fiscal Code referred to relate solely to 
leases of national forests and leases of national real property. Article 653 
is found in Title 6 of the Fiscal Code in the same title and chapter that 
Article 650 referred to before is found, and on a consideration of the two 
articles under same title and chapter I come to the conclusion that Article 
653 refers to leases by the Jefe Politico and not to contracts celebrated by 
the Executive for the exploitation of national forests as provided by Article 
650. Articles 1458 and 1459 deal with the alienation of national property. 

It is significant that the grounds of disapproval are inherent in the 
contract and not due to any breach of the contract. According to the 
Guatemala Government the contract was null and void ab initio and never 
had any existence, to set up a breach of the contract is to admit a legal 
contract. I will however consider the points raised. 

The Guatemala Government in section 34 of their case contend that this 
decree establishes the fact that the contract was null and void ab initio. 
I cannot agree with this contention, but as I have already found that the 
contract was a valid contract made by the Executive and approved by the 
Legislature, it is not necessary therefore to discuss this point. 

In sections 38 and 39 of their case the Guatemala Government contend 
that the contract provides for its own automatic cancellation, in the event 
of the minimum quantity of chicle specified not being exported and that 
such minimum was not exported in 1924 and 1925. In section 3 of their 
contentions at the end of their case, they contend that the said agreement 
of the 4th February, 1922, was abrogated, cancelled and avoided under the 
terms thereof, by reason of the grantee’s failing to comply therewith ‘‘as 
set out in paragraphs 39 and 40 hereof.” 

There is however no provision in the contract for automatic cancellation: 
the contract says ‘‘will be cancelled’? and contemplates a declaration of 
cancellation before actual cancellation, as section 19 of the contract says 
that the Government expressly reserves to itself the right of absolute 
dominion and possession of the section or area mentioned, therefore the 
concessionaires cannot ‘withhold its delivery upon expiration of the con- 
tract or extension of same, or upon declaration of the cancellation of the 
rights under the contract for the reasons specified.”’ 

If there was a contravention of the agreement as alleged, it is clear from 
the evidence that the Government took no steps to cancel the contract 
and did not refer the matter to arbitration under the terms of section 17 
of the contract, and that the Government continued to recognize the 
validity of the contract and receive the benefits accruing to it thereunder 
up to the time of the passing of the decree, a matter of about three years 
after the alleged breach, thereby in my opinion waiving such breach (if 
any). 

But was there a contravention? The chicle business year runs from 
about July one year to July the next year, and from Annex 64 of United 
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States Case and the receipts of the Guatemala Government referred to 
therein, which I have inspected, there was less chicle extracted in seasons 
1923-24, 1925-26, 1926-27 and 1927-28 than called for by section 4 of the 
contract, but in the seasons 1922-23 and 1924-25 enough was extracted to 
cover all deficiencies in the other years and leave a balance over and above 
the proportionate part for six years of the 75,000 quintales required for the 
whole period (ten years) of the contract. 

Again, section 3 of the contract provides for the extraction and export of 
a minimum of 75,000 quintales of chicle during the ten years of the contract, 
while section 4 gives the quantities to be exported each year, but section 10 
states that on a failure to comply with section 3, not section 4, the contract 
will be cancelled. Section 3 has been more than complied with and section 
4 would seem to be subsidiary and merely directory to section 3. 

In any case the Guatemala Government cannot set up this alleged breach 
as the cause of the cancellation in face of the provisions of the decree. 

The Guatemala Government also contend that the contract was ‘“abro- 
gated, cancelled and avoided”’ by the using of machettes for bleeding the 
trees instead of a scratcher contrary to law and fiscal regulations, and 
support this by an affidavit of one Franco J. Perez (Exhibit 14), who states 
that he was employed at Piancha de Piedra in 1925, 1926, and that during 
that period chicle was bled in the zone in question by the use of machettes. 

The contract makes no provisions for the use of machettes, but provides, 
section 13, that the rosin shall be extracted in ‘‘such a manner that it will 
not harm or destroy the life of the trees,’”’ and also that (section 14) “this 
chicle negotiation is subjected to the supervision of the respective authori- 
ties and to the laws and fiscal bylaws now in force.’”’ If therefore the law 
had been broken in this way the authorities could have proceeded under the 
law; but the Government never having taken any steps to put a stop to this 
practice, which they must have known existed, either under the law or by 
arbitration under the contract, and never having declared the contract 
cancelled therefor, and having recognized the contract all through, and thus 
making themselves particeps criminis in such breach (if any) of the law, 
cannot now in my opinion avail themselves of this contention. 

I may also point out that the use of the machette is not a ground given 
in the decree for the disapproval of the contract, nor is there any evidence 
of the trees having been in any way damaged or destroyed by such use. 

Having found that the contract was a valid contract and that there was 
no breach thereof by Shufeldt, the question arises did Shufeldt acquire any 
rights of property under the contract. 

There cannot be any doubt that property rights are created under and 
by virtue of a contract, and the Guatemala Government admit this in 
section 103 of their answer as follows: ‘The Republic of Guatemala does 
not deny that the grantee or assignee of a legal and binding contract acquires 
property rights subject to the terms and conditions of the contract.’’ There 
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is therefore no need to discuss this question further. Shufeldt did, in view 
of my findings, possess the rights of property given to him under the contract. 

The Guetemala Government however contended (in their reply, sections 
105-107) that notwithstanding that Shufeldt may have acquired rights 
under the contract in the first instance, yet by forming the company re- 
quired to be formed under the contract (section 7), and assigning to such 
company all his rights under the contract, he has divested himself of all his 
rights and vested them in the company Shufeldt & Company, and that 
Shufeldt ‘‘has no rights under the contract which he could either enforce 
by action in courts of law or by invoking the aid of the United States as an 
American citizen.” 

There was considerable argument on both sides as to whether a partner- 
ship was a juridical entity in Guatemalan law and whether the Shufeldt- 
Berges or the Shufeldt-Davidson partnership was in existence at the date of 
the decree depriving Shufeldt of the concession, but in the view I take it is 
not necessary for me to consider those questions. The Guatemala Govern- 
ment contend that the Shufeldt-Berges partnership was in existence, and 
the United States that the Shufeldt-Davidson partnership was in existence, 
but it makes no difference which was in existence, or whether any partner- 
ship was in existence, as it is not the rights of the partnership that are in 
question but the personal interest of Shufeldt in the partnership. Had 
Shufeldt not formed a partnership, the terms of the contract to that effect 
would not have been carried out, but this could not affect the present 
question; the Guatemala Government did not take any action in the matter, 
the contract was being carried out, no injury was done to the Guatemala 
Government, and if the reason for the provision as to the formation of a 
company in the contract was what is suggested in section 105 of the Guate- 
mala Government’s Reply, viz., to prevent the possibility of the grantee’s 
rights under the said contract falling into the “‘hands of an alien with the 
subsequent risk of international claim such as the one that has actually 
arisen in this present case,’ then the Guatemala Government was trying 
to do what it could not do in the eyes of international law. International 
law will not be bound by municipal law or by anything but natural justice, 
and will look behind the legal person to the real interests involved. 

The Guatemala Government, by way of showing that Clodoveo Berges 
had an interest in the partnership, states in sections 26 and 27 of their 
reply that Francisco Najera assigned to Berges for the sum of $10,000 his 
right to receive under the contract $150 per quintal for chicle exported and 
that there was due to Berges $59, 756.99 on this account, and that this more 
than covered the $25,000 capital to be brought into the partnership by 
Berges. This assignment is given as Exhibit 31 of the Guatemala Govern- 
ment’s Reply, and it is dated the 12th October, 1923. On that same day 
however and in the presence of the same parties, Berges assigned to Shufeldt 
the same rights assigned to him by Najera for the sum of $10,000. See 
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Annex No. 50 page 358 of the United States Case, and I have seen a certified 
copy of such assignment of the 12th October, 1923, furnished me by the 
United States Consul at my request. 

I am perfectly satisfied that Berges had no pecuniary interest in the 
partnership either before or after his death, nor had Davidson at the date 
of the decree, and that all the rights conferred under the contract to the 
concessionaires were vested in Shufeldt and he was the only sufferer by the 
decree terminating the concession and in effect confiscating all his rights 
and interests therein. 

Any other view with regard to this question of partnership would be 
contrary to the provisions of the protocol of arbitration, which submits 
this question: ‘‘Has P. W. Shufeldt the right to claim pecuniary indemni- 
fication . .. ?”’ What does the word “right” in this question mean? 
It can only mean an equitable right of which international law takes cog- 
nizance. It cannot mean legal right enforceable only in keeping with 
Guatemalan law, for if that was so this case never would have been referred 
to an international tribunal! which does not administer municipal law. 

If this point raised by the Guatemala Government was sound why should 
they have consented to arbritration? They referred to arbitration not the 
rights of Shufeldt & Co. but those of Shufeldt and this notwithstanding 
the provision in the contract requiring the formation of a partnership, put 
therein for the purpose of preventing such an arbitration. No international 
tribunals will allow municipal legal fictions of this sort to prevent them 
doing strict justice. 

The Guatemala Government contend further that the decree of the 22nd 
May, 1928, was the constitutional act of a sovereign State exercised by the 
National Assembly in due form according to the constitution of the Republic, 
and that such decree has the form and power of law and is not subject to 
review by any judicial authority. This may be quite true from a national 
point of view, but not from an international point of view, for “‘it is a settled 
principle of international law that a sovereign cannot be permitted to set 
up one of his own municipal laws as a bar to a claim by a foreign sovereign 
for a wrong done to the latter’s subject.”’ 

Having dealt with all the points of any importance urged for and against 
the right of Shufeldt to claim pecuniary indemnification, I come to the 
conclusion and find that he has such a right. 

I will now consider the question of damages and will, to begin with, quote 
the words of the arbitrator in the claim of R. H. May against Guatemala 
and Guatemala against May, reported in Foreign Relations of United States 
1900, page 673; 


I can not pretend to lay down the law concerning damages in clearer 
words than those of the advocate of the Guatemalan Government, 
who uses the following language in the counterclaim: 

“The law of Guatemala, says Don Jorge Munoz (to which the claimant 
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is subject in this case), establishes, like those of all civilized nations of 
the earth, that contracts produce reciprocal rights and obligations 
between the contracting parties ... ; that whoever concludes a 
contract is bound not only to fulfil it, but also to recoup or compensate 
(the other party) for damages and prejudice which result directly or 
indirectly from the nonfulfilment or infringement by default or fraud 
of the party concerned, and that such compensation includes both 
damage suffered and profits lost, Damnum emergens et lucrum cessans.”’ 

The damnum emergens is always recoverable, but the lucrum cessans must 
be the direct fruit of the contract and not too remote or speculative. 

I will deal with the profits lost first and it seems to me that this is essen- 
tially a case where such profits are the direct fruit of the contract and may 
reasonably be supposed to have been in the contemplation of both parties as 
the probable result of a breach of it. 

The contract at the date of its cancellation or abrogation had been in exist- 
ence for six years, and the extraction and exportation of chicle was carried on 
as a going business which was producing substantial profits, and there is 
nothing to show that these profits would not have continued to the expira- 
tion of the contract. The amount of profits earned during this period is 
shown by the extract from Shufeldt’s books, duly certified by his book- 
keeper, Mr. Julio Urquiola, to be one hundred and fifty six thousand four 
hundred and eighty seven dollars and forty seven cents ($156,487.47), but 
deducting $4,000 interest on mortgage on Ixlu, Mr. Shufeldt’s own property, 
which I cannot hold as properly included, the sum becomes $152,487.47, 
which gives a yearly profit of $25,415 for the six years, and this multiplied by 
four gives the profits at say $101,660 which Shufeldt would be entitled to for 
the four remaining years of the contract. The United States Government 
in their case claimed $400,000 as prospective profits, and it was urged by the 
United States Government that the improved means of transportation car- 
ried out by Shufeldt and the fact that he was free from his contract with 
Wrigley & Co. and could get a better price for his chicle, should be consid- 
ered in fixing the amount of profit; but taking into consideration Mr. 
Shufeldt’s memorial to the President of the Republic, dated the 30th May, 
1928, Annex 39 to United States Case, in which he gives details of cost of a 
quintal of chicle and price obtained showing an ‘‘apparent” (?) profit of 
$5.00, from which must be paid bagging, freight from Plancha de Piedra to 
Belize, overhead, interest on money and losses inherent to all business, and 
states that the profit is very questionable; and also that the largest profits 
made during the six years were made in the season 1924-25 before the effects 
of improved transportation had been experienced, I cannot see my way to 
extend the amount of the profits beyond those based on the profits actually 
obtained during the period of six years. 

Dealing with the damnum emergens the Guatemala Government make 
certain claims, twenty-one in number, which I will consider in the order in 
which they are given in the United States Case: 
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1. Deposit in the Guatemalan National Treasury, under section 9 (a) of 
the contract, which was in accordance with section 18 of the contract to “‘be 
repaid by export duties which correspond to the last lots upon which duties 
should be paid to the customs.”” The abrogation of the contract prevented 
Mr. Shufeldt from exporting these last lots of chiele, therefore Mr. Shufeldt 
who acquired all the concessionaire rights under the contract is entitled to 
the refund of this amount—$5,000.09. 

2. Laborers’ accounts due on account of advances, $612.92. Most of 
these are old accounts the non-payment of which cannot be ascribed to the 
cancellation of the contract. I allow one hundred and thirty seven dollars 
and fifty cents ($137.50). 

3. Chicleros’ accounts due on account of advances, $7,600.91. These are 
also old accounts the non-payment of which cannot be put down to the can- 
cellation of the contract. I allow one thousand three hundred and nine 
dollars and ninety six cents ($1,309.96). 

4, Contractors’ accounts due on account of advances, $5,391.59. This 
amount I allow. 

5. Current accounts due, $5,539.89 less $3,747.66 paid, leaving $1,792.23 
which I allow. 

6. Employees’ accounts due on account of advances, $584.59. I allow 
this amount. 

The amounts set out in numbers 2, 3,4, 5 and 6 could reasonably have been 
expected to have been repaid, had the contract continued in existence to the 
end of its period; the cancelling of the contract renders it impossible that 
they or any portion of them will now be paid. I think these items ought to 
be allowed. 

7. Cost of Finca Ixlu and improvements $28,790.37. The property was 
bought by Shufeldt as his own private property and still is his own private 
property. He states however that it was bought purely for the purposes of 
his concession and is now no use to him. I cannot see my way to allowing 
this item. 

8. Cost of mules and horses on hand, $9,976.50. 

9. Cost of work cattle (oxen) $619.10. 

10. Cost of tools and equipment, $7,978.70. 

11. Cost of boats and equipment, $4,742.90. 

12. Cost of office furniture, equipment, &c., $3,009.10. 

13. Cost of general merchandise, $8,593.24. 

All these items, 8, 9, 10, 11, 12 and 13, of expenditure were incurred on the 
strength of the contract lasting ten years at least, and now they are useless; it 
must be remembered that the concession covered a very wide area and many 
offices and large number of employees. There was recovered a sum of 
$4,430.00 on sale of equipment making the total amount of items 8, 9, 10, 11, 
12 and 13, $30,489.54, which I allow. 

14. Cost of insurance premium paid, $13,510.00, less surrender value, 
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$6,700.00, equalling $6,810.00. This was an insurance on Shufeldt’s own 
life for the purpose of liquidating, in the case of his death, any liabilities 
arising from his business, which were not covered by other assets. This 
item I cannot allow. 

15. Care of live stock, July 4th, 1928, to 3lst March, 1929, $2,013.24. 

16. General expenses 4th July to March 31, 1929, $17,058.28. 

17. Cash expenditures Belize, March 31, 1929 to 31st December, 1929, 
$4,512.81. 

18. Cash expenditures Belize, March 31, 1929, to November 6, 1929, 
$1,377.02. 

These are all expenses incurred in consequence of the cancellation of the 
contract, in closing down the business. They are not impugned in them- 
selves by the Guatemala Government but are stated to be included in dam- 
ages given in the case of Shufeldt versus Wrigley decided in March, 1928. 
There is however no sufficient evidence to satisfy me on that point and I 
therefore allow them—$24,961.35. 

19. Loss of salary and living expenses March 31, 1929 to date of award, 
$8,261.20. 

This Mr. Shufeldt is certainly entitled to as part of his damages, for the 
prospective profits allowed are calculated on a net basis and do not include 
his salary or living expenses. 

20. Additional commitments, March 31, 1929 to date of award— 
$25,968.42. 

This item is objected to by the Guatemala Government to the extent of 
$20,000.00, which is included to satisfy any Judgment that Najera and 
Morales may recover against Shufeldt in respect of the annual sum agreed to 
be paid by Shufeldt to them for the purchase of the concession, on the ground 
of its remoteness. This objection I uphold and allow only $5,968.42. 

21. Rental of pitpan wharf in Belize, $660.00, less rental received for boats 
$323.00, leaving $337.00. This wharf was necessary in connection with the 
business and the rent due after the cancellation of the contract forms a proper 
claim. I allow $337.00. 

The United States Government also claim the sum of $50,000.00 in respect 
of loss of time, injury to credit and grave anxiety of mind on account of the 
cancellation of the contract. Taking all the circumstances into considera- 
tion, that Shufeldt was suddenly thrown out of business and the time and 
expense incurred in endeavoring to come to a settlement with the Govern- 
ment of Guatemala and then in trying to get the United States Government 
to espouse his cause, I think it just and not excessive to allow $35,000.00 on 
this head. 

Interest is also claimed by the United States Government. Shufeldt has 
been deprived of the use of his property, the income of his investment, for 
two years. This income or property I have assessed at $25,415.00 per an- 
num, and I think he is entitled in justice to compensation for the loss of such 
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use. I therefore award an amount equal to six per cent on such income for 
two years, that is $4,575.00. 

The United States Government also claims an award in respect of legal 
services obtained by Shufeldt in Guatemala and Washington, first in his en- 
deavors to prevent the cancellation of the contract, second, in his efforts to 
come to a settlement with Guatemala, and third, in preparation of this case 
for presentation before the Arbitrator. 

I cannot allow legal expenses on the first ground, being expenses incurred 
before the cancellation of the contract, nor can I allow them on the third, as 
the protocol of arbitration provides in Article 12 that each Government shall 
pay its own expenses and half the common expenses of the arbitration. 

As to the second ground, the expenses in this connection are included in the 
$35,000.00 awarded as general damages. 

In answer therefore to the two questions submitted by the protocol of 
arbitration, I find— 

1. That P. W. Shufeldt has the right to claim pecuniary indemnification 
from the Government of Guatemala, and 

2. That the Government of Guatemala should in justice pay to the Gov- 
ernment of the United States $225,468.38 for the account of P. W. Shufeldt. 

In conclusion I desire to express my appreciation of the very full and able 
manner in which the representatives of both Governments placed their cases 
before me, and for their courtesy and consideration on all occasions that 
they appeared before me. 

Sir HERBERT SISNETT, KT., 
[SEAL] Chief Justice of British Honduras, 
Arbitrator 
CHIEF JUSTICE’S CHAMBERS, 
Belize, British Honduras. 
24th July, 1930. 
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BOOK REVIEWS * 


Le Contréle Financier du Gouvernment des Etats-Unis d’ Amérique sur la Ré- 
publique d’ Haiti. By Vilfort Beauvoir. Paris: Librairie du Recueil Sirey, 
1930. pp. xi, 268. Fr. 30. 


It is particularly timely in view of recent events in the relations between 
the United States and Haiti that a native of Haiti and a former head of the 
diplomatic service of the Department of Foreign Affairs should give us a care- 
ful study of the control exercised by the United States over the finances of 
the Republic. While written as it were under the shadow of political con- 
troversy, M. Beauvoir’s monograph is that of an economic realist who is 
ready to concede the need of American supervision and the benefits that have 
attended it without weakening in his desire to maintain the ultimate in- 
dependence and sovereignty of the Republic. 

The assumption with which he opens his study raises some doubts. He 
accepts it as a principle of international law that the present economic and 
financial solidarity of the nations is such as to give to the international com- 
munity an interest in the improvement of the finances of a bankrupt state, 
and further that the great Powers in both hemispheres have in consequence 
a right of intervention in the financial affairs of a State under such circum- 
stances. ‘Positive international law, therefore,” he says, “at the present 
time authorizes what may be called ‘the international reorganization of 
states in bankruptcy.’’’ When the debtor nation is itself a great Power it 
treats with its creditors upon a plane of equality, as in the case of Germany 
under the Dawes and the Young Plans. Otherwise the action taken is an 
admixture of law and force. In the Western Hemisphere the United States 
has undertaken to play the part of sole great Power and to intervene in the 
financial affairs of some American nations. Since the Monroe Doctrine is 
opposed to the intervention of European Powers, the United States must, 
“in order that justice may be satisfied,”’ itself intervene to put order into the 
finances of a small State which cannot meet its contractual obligations to- 
wards foreign States. 

The greater part of the study is taken up with a detailed examination of 
the organization of the financial control of the United States over Haiti, in- 
cluding the personnel of the office and the methods pursued in the adminis- 
tration of Haitian finances. The study of the control over the budget is 
particularly careful, and examines the preparation of the budget, the collec- 
tion of the revenues both from customs duties and from other sources, and 
the supervision by the financial adviser of the appropriations. In the con- 
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troversy as to the meaning of the words to “collect, receive and apply” the 
customs duties, under Article 2 of the Convention of 1915, the author sup- 
ports the contention of Haiti that the actual receipt, verification and taxation 
of goods should be done by Haitian officials, leaving to the United States the 
establishment of a separate bureau of control. 

Further chapters deal with American control over Haitian loans and over 
the Haitian public debt, with the restrictions upon the legislative power of 
the Republic in respect to tariffs, and with the guarantees and sanctions of 
the Convention of 1915. In conclusion, the author reaffirms the necessity 
of American intervention, emphasizes the benefits it has produced, but takes 
exception with those who are ready to contemplate the continuance of 
American supervision beyond the date of the expiration of the treaty in 1936. 
If Haitian independence is to be maintained, American control must relax 
with the improvement of Haitian finances. For there are indications, the 
author suggests, that the policy of the American Government may be such 
as to prevent the political and social development of Haiti in order to keep 
alive the necessity of control over its finances. 


G. FENWICK 


Intervention in Latin America. (Hand Book Series—Series II, Vol. 5.) By 
Lamar T. Beman. New York: H. W. Wilson Co., 1928. pp. lii, 295. 
$2.40. 


This volume is prefaced with an explanatory note by the author pointing 
out that few public questions in the United States have received more atten- 
tion in recent years than the policy of intervening by the United States 
Government in Latin American affairs, and that ‘“‘no governmental policy in 
the past decade or two has been more generally or more bitterly attacked, 
and none has been more consistently or more persistently followed by both 
political parties.’ Moreover, he considers that “there is scarcely another 
great public question on which the people of this country have formed their 
opinions and reached their conclusions on the basis of so little definite in- 
formation, on which so large a part of our own people are so ill-informed.” 
Accordingly, with the view of aiding impartially in informing and enlighten- 
ing public opinion as to the merits of both sides of the controversy, this 
volume has been prepared. 

The method of presentation is unusual but admirably adapted to the pur- 
pose in view. ‘The volume begins with a section headed “ Briefs,’ which is 
made up of a series of brief propositions arranged in logical sequence and 
grouped for and against the basic resolution ‘‘that the United States should 
continue its present policy of intervening when necessary in the Latin Ameri- 
can republics.’”’ A comprehensive “ Bibliography” follows these “ Briefs,” 
and then comes a voluminous and well chosen collection of articles and ex- 
tracts from articles in contemporary magazines and other publications by 
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authors entitled to speak with some authority on the subject, together with 
extracts from public documents and state papers presenting facts and argu- 
ments for and against the main theme. This material is appropriately 
classified as ‘‘General,’’ “‘ Affirmative” and ‘‘ Negative” discussion. The 
debate on this subject will doubtless be continued as occasion arises, from 
time to time, at round table conferences and by publicists, and in Congress, 
and the material presented in this volume will serve the double purpose of 
furnishing a sound basis for these future discussions, and also assist in de- 
veloping a settled policy conforming to the recognized principles underlying 
the precedents already established. 


CHANDLER P. ANDERSON 


The Pacific Area: An International Survey. By George H. Blakeslee. 
Boston: World Peace Foundation, 1929. pp. xvi, 224. Index and 
appendix. $2.00. 


The Professor of History and International Relations at Clark University 
has written the best general and introductory account of the principles and 
problems of the Pacific area. As Carnegie Visiting Professor accredited to 
the educational institutions of this area, and as a member of several of the 
conferences of the Institute of Pacific Relations, Dr. Blakeslee has a 
background of experience in and contact with Pacific problems which 
admirably equips him for this important study. The fruit of his experience 
and understanding, in the form of this study, is abundant proof of the 
author’s wise and frugal use of his time while travelling around the Pacific 
area, 

Dr. Blakeslee, in six well-arranged chapters, surveys the contemporary 
major problems of the Pacific. They include China’s multilateral negotia- 
tions with the Powers, her bilateral relations, the Manchurian tangle, 
Japan’s foreign relations, the British dominions, and peace agreements in 
the Pacific. In eight sections, he reproduces the main documents on which 
the foregoing discussion is based. It is quite the best combination of 
survey discussion and essential source material the reviewer has ever 
examined. All the essential points are included; all unnecessary detail is 
omitted. 

The author has discovered the Pacific area for many people, and has re- 
discovered it for many others. This handy little volume has proved to be 
very popular and useful at international institutes, and many have turned 
to it with enthusiasm after trying to digest a hopeless mass of data papers 
furnished by the institute management. Several things account for its 
outstanding merit. For one thing, Dr. Blakeslee has been over the ground 
thoroughly. He does not write of, say imperialism, as if only from the 
document room of a university library. International relations, to Dr. 
Blakeslee, relate to the present and the future. He wastes no time dealing 
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with issues which are dead and which have been definitely settled. This is 
the common mistake of the historian. Finally, the author knows and 
understands his audience, and has written for it. No one can read this book 
without gaining a convincing impression of the present and future signifi- 
cance of the Pacific area. 

CHARLES E. Martin 


The Civil Code of the Republic of China. Book I—General Principles. 
Translated into English by Ching-Lia Hsia and James L. E. Chow. 1929. 
pp. iv, 57. 

On May 23, 1929, the Judicial Yuan (Board) of the Nationalist Govern- 
ment of China at Nanking promulgated Book I of a new Civil Code. The 
announcement was made that this part would come into force on October 10, 
1929, but the Minister of Foreign Affairs had previously declared ‘‘that on 
or before January Ist, 1930, the Civil Code and the Commercial Code in 
addition to other codes and laws now in force will be duly promulgated.” 
So far as this reviewer has been able to learn, the latter undertaking has 
not yet been accomplished. 

The book thus promulgated is avowedly restricted to General Principles 
and consists of seven chapters, viz., I, Application and Interpretation of 
Laws; II, Persons (Natural and Juristic); III, Things (Property); IV, 
Juristic Acts; V, Dates and Periods; VI, Extinctive Prescription; VII, Exer- 
cise of Rights. A comparison of these titles with those of Book I of the 
German and Japanese Civil Codes discloses that all are substantially identi- 
cal, except that Chapter I of the Chinese instrument (evidently taken from 
Chapter I, Part I, of the Chinese Supreme Court Decisions) is not found in 
either of the others, and that the German section VII on ‘‘ Giving Security,” 
is omitted. It appears also that this conformity to the German model will 
continue; for it is stated in the separate announcement of the “ Legislative 
Yuan” that “Book II, dealing with obligations is nearing completion”’; 
that ‘“‘things will be the subject of Book III,” and that ‘Books IV and 
V” are ‘‘to be devoted respectively to Family Law and to Inheritance.” 
This is precisely the German (discarding the French and Gaiian) arrange- 
ment and order. A further comparison shows that these are not the only 
common features; for in this first book, at least, a large amount of material 
has been utilized from Das Gesetzbuch, though sometimes in a different order. 
Again, to their second and fourth chapters, the Chinese codifiers have pre- 
fixed a section on ‘‘General Provisions” not found, as such, in the German 
prototype. But the tendency to follow the latter is easily understood when 
we note in the translators’ preface that the Drafting Committee of the new 
code was “fortunate to have among its advisers Dr. Wang Chung-hui, 
president of the Judicial Yuan.” For Dr. Wang is not only an international 
jurist, having served as one of the first deputy judges of the Permanent 
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Court of International Justice and having just been elected a full judge 
thereof, but he is also the author of the acknowledged best English trans- 
lation of Das Gesetzbuch. Knowing its merits as few do, it is but natural 
that he should seek to render them available to his countrymen. Moreover, 
since it is generally recognized that this new code is destined eventually to 
regulate the rights of aliens, as well as natives, in China, it can scarcely be 
other than reassuring to the former that the model here followed is one 
which many competent critics in various parts of the world consider the last 
word in codification. 
The Yuan’s announcement further states: 


For the sake of simplicity, and following such precedents as those of 
the Swiss Code on Obligations and of the Siamese Civil and Commercial 
Code, it was decided to have only one civil code in which would be em- 
bodied all the general principles or general provisions of law which are 
applicable to both civil and commercial cases and which would deal also 
with most of the civil or commercial contracts. 


Had this plan been carried out completely, it would have marked a real 
improvement over both German and Japanese instruments; and, in addition 
to the Swiss and Siamese precedents, there is a Brazilian one, for Bevilaqua, 
the codifier of that country’s laws, approved it in principle. The present 
writer likewise had occasion to recommend it in his report as a member of the 
preliminary Code Commission in the Philippines. The truth is that the 
French plan of differentiating the law applicable to merchants from other 
branches of private substantive law is no longer tenable—if it ever was. 
The English ‘‘Law Merchant”’ e.g. was long since merged with the Common 
Law, and the attempt to preserve a distinction which corresponds to no 
actual conditions, merely causes confusion and, too often, miscarriages of 
justice. 

But the Yuan further announces: “It is deemed preferable to have 
separate laws (of which drafts are said to have been ‘already compiled and 
are now under revision’) enacted for Negotiable Instruments, Commercial 
Companies, Insurance, and Maritime Laws.” These, however, constitute 
the main features of a code of commerce, and their relegation to separate 
laws would seem to be even less satisfactory than their combination into 
One separate instrument. Besides both the Swiss and Siamese Codes of 
Obligations, which the Chinese codifiers assume to follow, include negotiable 
instruments and companies. 

In addition the German Civil Code, the Yuan announces that it “has used 
. . . a8 elements of comparison” the following: “‘the German Commercial 
Code of 1897; the Swiss Code of Obligations of 1881 (revised in 1911); the 
Japanese Civil Code of 1898 and Commercial Code of 1899 (revised in 1911); 
the Soviet Civil Code of 1922; the Siamese Commercial and Civil Code of 
1923-5; the Turkish Code of Obligations—and Commercial Code of 1926; 
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the draft revised Italian Code of 1925; the draft of the uniform Franco- 
Italian Code of Obligations of 1927.’’ With such an array of additional 
models and with so much material already drawn from one of them, the in- 
quiry naturally arises, Is this to be a code of indigenous Chinese law or of 
imported European law? for the Asiatic codes in the foregoing list are all of 
European inspiration. It is unlikely that this question can be fully answered 
until the remaining four books are available. Meanwhile it is hardly fair to 
judge the character of the entire work by this first book, so largely consisting 
of doctrines and principles common to various legal systems. However, the 
announcement contains the following passage: 


The Legislative Yuan, in the preparation of the Code, has made use of 
a mass of documents and data on local customs and Chinese jurispru- 
dence, collected by the successive organs which have been in charge of 
the codification work since the end of the Tsing Dynasty. 


This is decidedly encouraging to those friends of China who hope, as a re- 
sult of this undertaking, for a codification of genuine Chinese law. For the 
jurists from Savigny down have pointed out the folly of imposing bodily 
upon any nation the laws of another; and that folly becomes greatly ag- 
gravated when each represents a totally different type of civilization. 

C. SuMNER LOBINGIER 


The League Council in Action. By T. P. Conwell-Evans. London: Oxford 


University Press, 1929. pp. xi, 291. Index and appendices. 


This neat lypublished book is the second notable volume? published in 
1929 dealing with the services of the Council of the League of Nations, par- 
ticularly in the settlement of international controversies. The volume com- 
prises three parts and three appendices. 

In Part I the author reviews the articles of the Covenant conferring juris- 
diction upon the Council, and the legal basis of its powers to settle or attempt 
to settle disputes. Much attention is devoted to the precise methods by 
which disputes have in practice reached the Council. In Part II considera- 
tion is given to situations where there is present either an actual state of war 
or a threat of war; this discussion involves principally Article XI of the 
Covenant. The power of the president of the Council to take action is ex- 
plained and illustrated by the citation of precedents, but the author points 
out that the man who occupies this position holds office a short time, and 
this fact makes it very necessary that the technique and the pathway of 
procedure be clearly marked out. Part III deals with disputes likely to lead 
to a rupture, and under this heading Article XV is given special attention. 
League Commissions of Inquiry, the binding force of advisory opinions of 
the Permanent Court of International Justice, the force of the Council’s 


1 See review of Le Réle du Conseil de la Société des Nations dans le Réglement Pacifique des 
Différends Internationauz, by A. H. Philipse, this Journat, Vol. 23 (1929), p. 901. 
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final recommendations, and the restrictions upon its competence (such as in 
matters where domestic jurisdiction or minority problems are involved), are 
among the points carefully dealt with. 

Appendices include the text of the Covenant, the text of a report on Arti- 
cle XI as approved by the Council and the Eighth Assembly, and a most 
useful “List of Disputes Submitted to the Council in Pursuance of the Terms 
of the Covenant.’’ The 24 disputes listed are arranged in four parallel 
columns showing the subject of the dispute, the disputants, the articles of the 
Covenant utilized and States effecting submission, and the means or at- 
tempted means of settlement. 

Mr. Conwell-Evans’ study is scholarly and reliable; it provides in the Eng- 
lish language a notable contribution to the best literature on the League. 
It is significant that the Council is so entrenched in international life that a 
separate volume may now be written about its work in the settlement of in- 
ternational disputes, not to speak of its other functions. 


J. EUGENE HARLEY 


The Dominions and Diplomacy: The Canadian Contribution. By A. Gordon 
Dewey. New York: Longmans, Green and Co., 1929. 2 vols. Vol. 1, 
pp. xv, 375; Vol. 2, pp. vi, 397. Index. $15.00. 


These volumes, adequately indexed and with a brief bibliographical note, 
are the work of a Canadian scholar, trained in McGill and Columbia Uni- 
versities, who offers the most detailed study to date of the currents of opinion 
in Great Britain and the Dominions about the course of the Britannic Ques- 
tion during the past forty years. Mr. Dewey does not, as his publishers 
claim for him, write ‘from the view-point of a Canadian Nationalist.” 
Judged by his own standards, he is a Coéperationist who, like General Smuts, 
views with concern the persistent stress of the Nationalist upon ‘‘old un- 
happy far-off things and battles long ago” and who pleads for a careful 
examination of the present inadequate machinery for codperation in foreign 
policy and between Imperial Conferences. The title of his book is also some- 
what misleading. Dominion diplomacy scarcely appears upon the scene 
until the second volume, and the author’s real aim, as described in his intro- 
duction, is to devote ‘adequate consideration . . . to the nature of the 
Britannic Question and the Imperialist movement which precipitated it, to 
the antithetical viewpoints and aims of the participants in the controversy, 
and to the course of the paramount issues of Britannic organisation, the con- 
duct of foreign affairs and defence.” 

Mr. Dewey approaches his subject as a political scientist who regards 
international law “‘as but the hand-maid of world politics,” and does not 
hesitate to take issue on occasion with the aridly legalistic views of Dr. 
Keith. He is most illuminating in his analysis of pre-war opinion in the 
Empire as being Colonialist, Imperialist and Nationalist, and in his discus- 
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sion of post-war Autonomist, Codperationist and Continentalist tendencies. 
At times he overworks his categories. It is rather confusing to find the 
views of Sir Robert Borden being represented at various times as Colonialist, 
Imperialist, Autonomist and Codperationist. Sir Robert shifted his front 
rather than his ground, and it is rather unfair to make his course of action 
appear so “‘wabbly.”’ Such a thorough discussion of the Canadian contribu- 
tion might well have included a reference to the influence of Mr. J. W. Dafoe 
of the Manitoba Free Press, and might have commented upon the signifi- 
cance of the Native Son of Canada movement with its conscious attempt to 
link up with French-Canadian nationalism. The reviewer regrets that Mr. 
Dewey felt compelled to end his survey at 1926. A discussion of the eleva- 
tion of Canada to the League of Nations Council, the abortive Anglo-French 
naval conversations, and the réle of the Dominions in the negotiations prior 
to the Peace Pact of Paris, would have heightened the value of a thoughtful 
and thought-provoking survey. 
FrEpERIC H. SowARD 


The Open Door and the Mandates System: A Study of Economic Equality Be- 
fore and Since the Establishment of the Mandates System. By Benjamin 
Gerig. London: George Allen and Unwin, Ltd., 1930. pp. 236. Bib- 
liography, Appendices, Index. 10s. 


A new body of ‘international mandatory law”’ is being created by the 
precedents established in administration of backward territories and in 
supervision by the Permanent Mandates Commission of the League of Na- 
tions. Prefacing his book with this assertion, Dr. Gerig, who as a member 
of the Secretariat of the League, and theretofore a student at the University 
of Geneva under Dr. William E. Rappard, formerly Director of the Mandates 
Section of the Secretariat and later a member of the Commission, has en- 
joyed unusual advantages for forming an accurate estimate of the Mandates 
System, examines it from the point of view of ‘“‘the principle of economic 
equality” for all countries, not excepting the mandatory. 

After outlining, as a basis of comparison, pertinent colonial practices prior 
to the World War and handling without gloves the Peace Conference of 
Paris, Dr. Gerig devotes the second half of his book to the Mandates System 
in operation. He emphasizes the expert and non-national character of the 
Mandates Commission and, on the whole, finds its accomplishments to have 
been substantial and its “supervisory power almost dangerously effective as 
a weapon against negligence, abuse, and maladministration.’””’ This ma- 
chinery is the most potent “yet devised for assuring Open Door conditions.” 
Yet there have been many deviations, and the commission has been obliged 
to consider and rule upon difficult cases. The chapters describing the his- 
tory of Mosul oil and the action of the commission relating to customs tariffs, 
postal rates, loans, investments and concessions, form the most valuable 
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portions of the book. The commission has, of course, no sanction, except 
that of public opinion, for giving effect to its findings. Dr. Gerig has made 
a useful contribution toward an informed world attitude. 

McCiure 


Tsingtau under Three Flags. By Wilson Leon Godshall. Shanghai: Com- 
mercial Press, 1929. pp. xiv, 580. 4 maps and 9 illustrations. Index. 
$5.50. 


Tsingtau, on the bay of Kiaochow, is the principal seaport of the Province 
of Shantung, China. A lease of the place, together with considerable terri- 
tory surrounding the bay, was extorted from China by Germany on March 
6, 1898. At the beginning of the World War it was seized by Japan with the 
aid of British troops, notwithstanding that prior to this act Great Britain 
was endeavoring to prevent the spread of the war to the Far East and Ger- 
many was negotiating with China for a restoration of the territory to its 
rightful owner. It was held by Japanese foroes during the period of the war. 
Although China had joined the Allied and Associated Powers in the war upon 
Germany, and was justly entitled to receive what was her own, the Peace 
Conference delivered the place to Japan over the protest of China. This 
act, perhaps without precedent in the history of diplomacy, aroused a storm 
of indignation in the United States and was one of the reasons for the refusal 
of the American Senate to ratify the Treaty of Versailles. The work under 
review gives a very satisfactory account of the circumstances leading to the 
German lease, justly praises the development of the port under German ad- 
ministration, discusses the results of Japanese occupation, including the 
Twenty-one Demands, and the negotiations at Paris and Washington, and 
describes the difficulties attending the restoration of the place to China in 
December, 1922, and the conditions prevailing there since that time. 

The book, however, contains a great deal more than this. Its title seems 
scarcely appropriate, since it gives an excellent survey of the relations be- 
tween China and the three Powers, Russia, Germany and Japan, over a long 
period. Tsingtau is the nucleus around which this information is assembled, 
but much of it has no bearing upon the story of the Shantung port. The 
chapter upon Russia in Eastern Asia is pleasant reading, but Russia’s connec- 
tion with the German lease was of such slight importance as scarcely to justify 
the extended account of Russian activities in Siberia and China from A.D. 
1223 to 1924. The genuineness of the Cassini Convention has never been 
acknowledged, but even were its genuineness established, it still remains true 
that Russia never took formal possession of Tsingtau. 

The chapter on Germany’s Colonial Expansion is also full of valuable in- 
formation, yet much of it relating to German colonization in Africa and the 
islands of the Pacific could well be omitted without effect upon the history of 
Tsingtau. Here, however, there is more excuse for discursiveness than in 
the account of Russian relations, since Germany’s seizure of Tsingtau was a 
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direct result of her colonial policy. Moreover the islands in the Pacific, 
formerly belonging to Germany, were associated with Tsingtau by Japan in 
the secret notes exchanged with Great Britain on February 16, 1917. In 
this exchange the British Government agreed to support Japan’s claims to 
Tsingtau and to the German islands north of the equator in return for 
Japan’s support of British claims to the German islands south of the equator. 
The author fails to note, however, that real quid pro quo for British support 
of Japanese claims was Japanese assistance in the Mediterranean against the 
menace of German submarines. This was Lloyd George’s statement as 
recorded in the Minutes of the Council of Four. ‘Japanese help was 
urgently required, and Japan had asked for this arrangement to be made. 
We had been hard pressed and had agreed,” he said. But Japan probably 
did not like to have the facts appear in the notes, hence the camouflage. 

The chapter on Japan’s Awakening and Expansion covers in a concise 
way the remarkable development of Japan in three quarters of a century 
from weakness and obscurity to the rank of a great military world Power. 
The war with China, 1894-1895, and that with Russia, 1904-1905, are dealt 
with as showing the ambitious character of Japan’s aims and the resulting 
destruction of Korea’s independence and the encroachments upon China’s 
rights in Manchuria. This review of Japan’s aggressive policy would be 
made even more interesting and effective by noting that it was outlined by 
Japanese statesmen as long ago as 1854, as set forth by Tokutomi in his life 
of Yoshida Shoin, an English translation of which was published in 1917. 

The volume is a worth-while contribution to the literature of the subject 
and shows extensive research and careful execution. It is supplied with an 
excellent index and bibliographical list. In addition, each chapter is fur- 
nished with a list of supplementary references. 


E. T. 


Le Droit du Danube International. With a preface by Charles de Visscher. 
By Henri Hajnal. La Haye: Martinus Nijhoff, 1929. pp. xii, 324. 
9 Gld. 


This book is probably a definitive study of the evolution of the creation of 
an international régime for the navigation of the Danube. It is obviously 
the most important work on the subject which has yet made its appearance. 
The author has ransacked the archives and has turned up much new mate- 
rial, especially from the Ballhausplatz. His use of this material constitutes 
the greatest value of the book. It is very highly endorsed by Professor de 
Visscher in his preface, but one can not say that the praise has been ex- 
travagant. 

The author has divided his book into three parts. The first is very brief, 
and of an introductory character. The second fills the main body of the 
book and covers the period running from the Conference (Congrés) of Paris of 
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1856, through the establishment of the Commission Européenne, up to the 
World War. The last part of the book is concerned with an analysis of the 
pertinent provisions of the Treaty of Versailles, the work of the Conference 
of Barcelona, and the Convention and Statute of the Danube. It concludes 
with a critique of the recent advisory opinion of the Permanent Court of 
International Justice on the question of the jurisdiction of the Commission 
Européenne. 

In tackling this work, M. Hajnal has shown, to use the words of Professor 
de Visscher, ‘‘la patiente érudition de l’archiviste, l’indépendence d’esprit de 
Vhistorien, le sens critique du jurisconsulte”’ (p. ix). He shows exactly the 
relations which exist between the various international Acts which have 
been contrived for the administration of the navigation of the Danube. 
Much more than textual analysis is involved. The book reveals over and 
over again how the acumen of the draftsman has been placed at the service of 
questions which are purely political in their nature, in response to the pres- 
sure of the riparian States. It is the Great Powers who have, on the whole, 
exercised a moderating influence, and who have brought so large a degree of 
order to the Danube. This is interesting testimony to the objectivity of the 
study, for M. Hajnal, as a member of a Central European Power defeated in 
the last war, might have been expected to have shown a certain prejudice in 
his thought. Students are all too accustomed to discovering that a scholar, 
otherwise a master of his material, has vitiated his work by unconscious 
reliance on some point of national pride. 

The objectivity which has been pointed out gives to the opinions of M. 
Hajnal exceptional value. He does not hesitate, for example, to trace the 
antagonism of Roumania and Austria-Hungary to the Congress of Berlin 
(Part II, Ch. 13). He believes that the Peace Conference decided to con- 
tinue the European Commission created by the Treaty of Paris of 1856 be- 
cause the latter had given proofs of a vitality able to survive the most 
arduous circumstances (p. 228). He approves the presence of non-riparian 
States on the International Commission set up by Article 347 of the Treaty of 
Versailles (p. 230) as tending to conciliate the conflicting interests of the 
riparian States. P. T. Fenn, JR. 


Cases on International Law. (American Case Book Series.) Edited by 
Manley O. Hudson. St. Paul: West Publishing Co., 1929. pp. xxxv, 
1538. Index. $6.50. 


This volume was completed in June, 1929, at the same time as Professor 
Dickinson’s Cases and Readings on the Law of Nations, and it is interesting 
to compare the two works with each other and with the 1922 edition of 
Scott’s Cases on International Law. The trend of the times is shown by the 
fact that while in Scott’s Cases, one-half of the volume is given over to the 
rights and duties of nations in time of war, Hudson lays less emphasis on 
this subject and treats the effects of war under such headings as, Recog- 
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nition of States, State Succession, Agreements between States, Treatment of 
Aliens, etc., and in two short chapters on Hostile Relations and Neutrality, 
respectively. In Dickinson’s Cases the subject of war is compressed almost 
to the vanishing point. On the other hand, Hudson has emphasized the 
pacific relations of States, particularly along lines which have assumed 
greater importance in recent years or on which a greater body of precedent 
has accumulated, such as International Coéperation in the Administration 
of Justice, International Regulations of Commerce and Industry, including 
Communications, Industrial and Literary Property, Treatment of Aliens, 
Protection of Labor, International Claims and Pacific Settlement of Inter- 
national Disputes. He has also given an unusual amount of space to the 
subject of Nationality. This method of treatment has enlarged the volume 
several hundred pages beyond those of Scott and Dickinson. 

The general criticism of case books on international law, that they have 
been made up chiefly of decisions of domestic courts, has been largely over- 
come by Hudson, who prints over 65 decisions of international tribunals, 
as compared with 18 printed by Scott and 24 by Dickinson. This, of course, 
has been due to the large number of decisions of international courts since 
and as a result of the World War. However, the great preponderance of 
law is found in the decisions of domestic courts, of which Hudson prints 
the whole or part of about 260 decisions, as compared with approximately 
290 in Scott and 190 in Dickinson. The sources of the domestic decisions 
are varied. While most of them are of American courts, a large number 
are British and several are from French and German courts. In addition, 
there is a sprinkiing of decisions from the courts of South Africa, Switzer- 
land, Egypt, Canada, Chile, Austria, Japan, Australia, Belgium and Mexico. 
It is, however, to be hoped that the time will come when it will be possible 
to reduce the number of decisions of inferior domestic courts which as a 
rule are not impressive on questions of international law. 

The volume contains an unusual number of quotations from bilateral 
and multilateral treaties. These extracts are interspersed among the cases, 
whereas in Scott the treaties are given in full in an appendix. A few State 
laws are quoted at pertinent points in the text. Very little space is given 
to State papers or to quotations from writers, except in footnotes, as com- 
pared with Dickinson, who gives numerous quotations from writers on 
international law, official opinions, ete. 

It is interesting to the practicing lawyer to observe that Hudson’s Cases 
contain a large number of decisions not found in other case books on this 
subject; for example, he has over 60 decisions of international tribunals 
and about 200 decisions of domestic courts not found in Scott, whereas 
Dickinson has several decisions of international courts and about 90 domestic 
decisions not found in either Scott or Hudson. 

As a practicing lawyer, I have found case books more useful than text 
books in working on specific cases, and it ought, therefore, be a matter of 
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gratification to the profession that two new large case books on this subject 
have been simultaneously produced, containing so much new matter and 
such different material, and prepared from different points of view. Prob- 
ably nothing could be more helpful to the practitioner in this field than the 
careful and authoritative preparation of such case books. As for the teach- 
ing profession, the authors speak for themselves in their works. 

L. H. 


The Sovereignty of the British Dominions. By Arthur Berriedale Keith. 
New York: The Maemillan Co., 1929. pp. xxvi, 524. Index. $7.25. 


Sovereignty is not an easy term to define, or even describe, and he is indeed 
courageous who undertakes to locate and label it in the British Common- 
wealth of Nations. Professor Keith, however, finds it convenient for his 
purposes, and, while he does not define it in so many words, one gathers that 
he uses it to describe the condition or status of a country whose government 
is free to deal with its own internal and external affairs without interference 
from any other government or authority. With that general thesis in the 
background, he proceeds to outline the history of the development of re- 
sponsible government in the British Dominions; to describe the relations of 
their governments to that in Great Britain; to measure the present stature of 
those Dominions in terms of sovereignty; and to compare the results with the 
Report of the Imperial Conference of 1926, which states that “‘the group of 
self-governing communities composed of Great Britain and the Dominions 

. are autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of their domestic 
or external affairs, though united by a common allegiance to the Crown, and 
freely associated as members of the British Commonwealth of Nations.”’ 
Professor Keith is, as always, a legalist, and a conservative one at that, and 
so he finds that in terms of strict law this statement of the Imperial Confer- 
ence does not accurately describe the present status of the Dominions, but is 
rather a program for the future. 

In his opinion, no Dominion has the power to secede of its own volition, 
and no Dominion act, even if assented to on behalf of the Crown, would have 
the slightest power to sever the British connection; nor do the Dominions 
possess the power to make peace or war, or to remain neutral in a British war. 
Again, in the making of treaties it is his opinion that the Dominions do not 
possess that unfettered exercise of the treaty power which is a mark of in- 
dependent States, for, as he points out, the present practice requires the 
grant of full powers under the royal signature, and ratification by His 
Majesty, and this “imperatively demands the intervention of a British 
Minister’’ who is ultimately responsible, together with the other members of 
the cabinet to which he belongs, for the carrying out of that treaty. Simi- 
larly, in purely internal matters, the Dominions have not full and unlimited 
powers to amend their own constitutions, and Canada at least must seek the 
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assistance of Great Britain ere making even minor changes in the British 
North America Act. Then, too, the reservation of Dominion legislation 
still exists, as well as the power of disallowance, and there are limitations 
upon the Dominions’ power to legislate extraterritorially, and even upon the 
domestic subjects they may deal with. 

Now all of this, and more, is accurate enough, but it does not give suffi- 
cient recognition to certain fundamental principles underlying the constitu- 
tion of the British Empire and Commonwealth, namely, the conventional 
character of that constitution, the dormant state of such limitations as do 
exist, and the assent of the Dominions themselves in those actually applied. 
For these reasons, Professor Keith, and everyone else who attempts to 
describe the constitution of the British Commonwealth and Empire from the 
strictly legal point of view, is likely to prove misleading. In the internal 
affairs of the Dominions the part played by Great Britain is largely nominal 
and is played with the consent and even approval of the Dominions, because 
it suits their convenience to have it so. In the realm of external affairs the 
situation is of necessity somewhat different, for it is impossible to act in- 
dependently and collectively at one and the same time; every form of as- 
sociation and codperation demands the surrender of some measure of in- 
dividual freedom if that association and coéperation are to be maintained, 
and it is doubtful whether the Parliament at Westminster itself is entirely 
unfettered in its dealings with other nations. Another disadvantage the 
legalist labors under in dealing with British Commonwealth constitutional 
law is that what he states to be the law today is likely to become history 
overnight. And Professor Keith has not escaped this possibility, for if the 
Report of the Conference on the Operation of Dominion Legislation and 
Merchant Shipping Legislation, which appeared shortly after Professor 
Keith’s book was published, is implemented (and it seems probable that it 
will), much of The Sovereignty of the British Dominions will have to be re- 
written. Nevertheless, while this book may not be the last word on Do- 
minion sovereignty, it does give an admirable survey of the development of 
that sovereignty, and should be in the hands of every student of the British 


constitution. 
NorMAN 


The Working of the Minorities System under the League of Nations. By Dr. 
Joseph 8. Rouéek. Prague: Orbis Publishing Co., 1929. pp. 122. 


This book, though published abroad, was the author’s doctoral dissertation 
at New York University. The title is somewhat misleading, as considerably 
more than half the book is devoted to the origin, organization and legal 
basis of the minorities treaties, rather than to the actual working of the sys- 
tem under the League of Nations. The work is doubtless more generally 
informative on that account, though less original than it might have been 
had the author penetrated more deeply into the issues which have thus far 
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been brought to the attention of the League by complaining minorities. The 
author is entitled to credit for presenting a compact view of the minorities 
system dispassionately and with so much clarity. He recognizes that as the 
Council is forced to express itself against a sovereign State in upholding 
minority rights, any consequent settlement is inevitably of a semi-political 
nature. Although the cases brought before the Permanent Court of Inter- 
national Justice have received a strictly legal solution, he does not press for 
a wider application of judicial procedure than has thus far been requested by 
the Council. His attitude is opportunistic. ‘‘The best procedure for deal- 
ing with the problem is the one which causes least stir and friction” (p. 120). 
In the author’s view, the system is ‘‘an attempt to raise the moral standards 
of humanity a little higher” (p. 122). One is inclined to inquire whether the 
moral standards of humanity must not first be raised a little higher before the 
system as thus so conservatively envisaged can accomplish much good. 


ArtTHuR K. KuHN 


Die Vélkerrechtliche Stellung Irlands. By Michael Rynne. Miinchen and 
Leipzig: Duncker & Humblot, 1930. pp. xii, 435. Rm. 23. 


Unlike many of the doctoral dissertations in several languages which are 
now appearing on the British Dominions, this is more than a collection and 
uncritical exposition of documents. It contains a most valuable selection 
of documents, but it is also a work of considerable scholarship, well worth 
the notice of all who are interested in the juristic anomalies of ‘‘ Dominion 
Status.””’ The author has taken the trouble to study the practices of diplo- 
macy as well as the relevant texts. In this respect it is, in the reviewer’s 
opinion, the most thorough study of the diplomatic aspect of Dominion 
status that has yet appeared. 

The chief contribution of this book, after the useful historical treatment, 
lies in tracing the relations of the Irish Free State to foreign Powers during 
the years since 1922, particularly in the League of Nations and in interna- 
tional conventions. The inter se problem which has arisen, concerning the 
international character of the relations of members of the British Common- 
wealth to each other, is well set forth up to the adoption of the Balfour 
formula for the signature of multilateral treaties by the Imperial Conference 
of 1926. In several matters one might urge that Dr. Rynne has not suffi- 
ciently considered existing legal relations before concluding that the Irish 
Free State has a complete international personality. He has hardly done 
justice to the Free State’s being bound by British treaties negotiated prior 
to 1922; or to the laws governing citizenship in the Empire for all British 
subjects as a primary category.1. The laws governing succession to the 


‘It is true that not all citizens of the Irish Free State are British subjects. But the status 
of the latter cannot be changed by Irish laws alone. Canada’s Nationality Act was passed 
in 1920 and not 1910, as stated on page 69. 
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throne likewise do not support the personal-union hypothesis, as they are 
those of the United Kingdom, and cannot be changed by the action of any 
Dominion. Even if the Report of the Conference of Legal Experts (Cmd. 
3479, 1930) is accepted for the future, their change will still require unani- 
mous action by all the members of the British Commonwealth. The Crown 
will therefore remain one and indivisible, and will not be a separate Crown 
for each Dominion to alter, unless a legal right of secession is formulated 
by the present Imperial Conference. 

Dr. Rynne himself goes somewhat further than the official position of the 
Irish Free State Government, though no further than General Hertzog, in 
proclaiming an existing right of legal neutrality for the Irish Free State and 
for all the Dominions. Yet he claims this on the grounds of their member- 
ship in the League and their position as signatories of the Kellogg Pact, both 
of which they share with India, and on precisely similar terms. No jurist 
would admit India’s potential neutrality in a British war. It may be noted 
that the failure to consider the anomalous position of India, which enjoys 
all the privileges of the Dominions except the right of legation, considerably 
weakens this whole thesis. Nor is it true, as Dr. Rynne thinks (p. 129), 
apparently relying a little too trustfully on Dr. Zimmern, that the failure of 
several Dominion Governments, including Canada and the Irish Free State, 
to ratify the main Treaty of Lausanne had any legal effect. Both Govern- 
ments specifically recognized that the ratification of the treaty by Great 
Britain put an end to the state of war with Turkey and was legally binding 
on them. They did exercise their usual right not to adhere to some of the 
supplementary conventions, as they were specifically permitted to do under 
the customary clauses exempting all the Dominions which did not adhere. 
The interesting clauses on nationality in this treaty deserve a commentary 
which they have so far not had, and one which would have given Dr. Rynne 
as much comfort as they would have caused the chief orthodox commentator, 
Professor A. B. Keith, trouble to reduce to “‘sound”’ doctrine. 

The foregoing critique of a long, well-documented piece of scholarly re- 
search should not be taken as condemning its useful contribution in the least. 
Dr. Rynne’s arguments are always acutely put, well supported by juristic 
authorities, and generally convincing. The title indicates the reasons for a 
natural exaggeration of the Irish thesis, and of some under-emphasis of the 
role of the other Dominions, particularly of the Union of South Africa, in 
bringing about the change in constitutional status. Even on the points 
which the reviewer has raised for criticism, Dr. Rynne may derive the com- 
fort of being frequently true to political facts when he is well ahead of legal 
authorities. It remains to add that the work is fully and carefully 
documented, with useful appendices, a good critical bibliography, but 
no index. 

W. Y. ELLIoTr 
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Mandates under the League of Nations. By Quincy Wright. Chicago: Uni- 
versity of Chicago Press, 1930. pp. xvi, 726. Index. $6.00. 


Professor Wright’s book is valuable both as a study of the working of the 
Mandates System and as a commentary upon Article 22 of the Covenant and 
the Mandates themselves. In both exposition and commentary he has 
drawn most extensively upon the official records of the organs of the League, 
upon laws and decisions of the courts of the mandatory Powers and upon the 
expressed opinions of writers. His book evidences not only great erudition, 
but what is more important, an ordered erudition, to which students of inter- 
national law and relations can turn for a collection of documents and of au- 
thorities, so organized as to not only make them conveniently accessible, but 
to stimulate thought on the many interesting problems involved in the de- 
velopment of international organization and of international law implied by 
the Mandates System, as well as the study of the system itself. 

Perhaps the most striking thing in the book is the way in which is brought 
out the system of consultation and conciliation upon which the League de- 
pends for the solution of the many knotty problems arising in the course of 
the carrying out of its functions. The Mandates system is excellently or- 
ganized to make possible this procedure. The commission is an organ of the 
League; its members appointed by the Council and not by governments, the 
majority being nationals of non-mandatory States. It is an advisory body 
which reports to the Council of the League, alone competent to take action, 
and upon the Council are represented as permanent members the chief 
mandatory Powers. The mandatory Powers act under definite instruments, 
the Covenant and the Mandates, so that the development of the system is 
based upon the interpretation and application of written instruments, a 
definite beginning for a conference. The duty of the Mandate governments 
to submit an annual report which they are given an opportunity to explain be- 
fore the commission, affords an opportunity for discussion which will bring 
out the facts in particular cases and thus break up the problem of the Man- 
dates into its component parts for individual settlement rather than to bring 
before the Council general questions of rights and duties. 

The working of the system is well illustrated by the procedure in respect to 
the power of the mandatory to impose its nationality upon inhabitants of the 
mandated territory (pp. 525-8), a matter which came up in the first session 
of the commission. The members of the commission could not agree, so 
they drew the Council’s attention to the difficulty. The Council set up a 
subcommittee of the commission which, after consulting the Mandatories, 
reported to the Council, whence the matter was sent back to the commission 
for definite proposals. 

The Commission’s solution was adopted, with slight modifications, by the 
Council, in the form of resolutions. 

Professor Wright has gone beyond the study of the Mandates system into 
an investigation of principles of international law bearing upon its interpre- 
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tation and into the history of the institution. The interesting problem of 
the location of sovereignty under the Mandates has led him to an analysis 
of sovereignty under international law (p. 274ff.) from which he proceeds to 
an examination of the various theories of the location of the sovereignty of 
the mandated territories, and states that it is clear that there is no generally 
accepted doctrine as to the location of sovereignty (p. 338-44). He himself 
concludes that “‘sovereignty of the areas is vested in the League, acting 
through the Covenant amending process and is exercised by the Mandatory 
with consent of the Council for eventual transfer to the mandated com- 
munities themselves”’ (p. 530). The Mandatory is responsible internation- 
ally for its administration (p. 506ff.), and exercises internal control, the 
League having no power to interfere directly as between the administrator 
and the people of the mandated territory. It must, however, carry on its 
administration under the terms of the Mandates, which can only be changed 
with the approval of the League (p. 119). Evidently it is difficult to recon- 
cile this novel system with preéxisting theories of sovereignty. 

The book is rendered more valuable by a careful index and a very full 
bibliography, of articles as well as books, and by appendices containing the 
Mandates documents relating to the organization of the commission, and 
statistics of the development of the mandated territory. 

JosEPH P. CHAMBERLAIN 


Executive Agents in American Foreign Relations. By Henry Merritt Wriston. 
Baltimore: Johns Hopkins Press, 1929. pp. xii, 874. Index. $5.00. 
This work, one of the series of The Albert Shaw Lectures on Diplomatic 

History at Johns Hopkins University, is a most illuminating contribution to 

the constitutional, as well as to the diplomatic history of the United States, 

in a field which the author, with some warrant, thought to be ‘‘astonishingly 
neglected.” 

Professor Wriston has logically divided his study into two parts; the first, 
“Origin and Constitutional Position,’ after a review of the practice before 
the Constitution and the constitutional background, has for its most im- 
portant chapter a discussion of the constitutional position of executive 
agents. It is here, perhaps, that there will be more difference of opinion as 
to the conclusions of the author than elsewhere. To the reviewer, those 
conclusions appear, in general, to be sound; and they may fairly be said to 
rest largely on the opinion of the author (p. 110) regarding the Presidential 
control of foreign relations, that ‘‘there are few branches of government 
activity where custom and practice have had so large a share in developing 
the law of the Constitution.’”” The following chapter on ‘Congressional 
Opinion” paints a highly candid but rather melancholy picture of recurrent 
partisan discussions from one generation to another, ending with the wel- 
come but perhaps too optimistic view (p. 312) that ‘“‘congressional debate 
on the topic appears to have been closed.” 
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The second part of the work, the larger in size, treats of the range of prac- 
tice in the appointment of executive agents. The classification of the seven 
chapters is by motives of appointment, one which, as the author himself 
says, is not wholly satisfactory. Some duplication in mention results; but 
there is a remarkably complete account of the missions of executive agents 
from Washington’s sending of Gouverneur Morris to England in 1789 to the 
varied services in 1913-1919 of Colonel House, whom the author calls (p. 
807) ‘“‘the most important executive agent in our history.” 

The amount of research necessary for such a volume must obviously have 
been enormous; Professor Wriston has well performed a difficult task; his 
fellow scholars are indebted to him for a fine achievement of learning. 


HuntTER MILLER 


The Position of Foreign States before German Courts. By Eleanor Wyllys 
Allen. New York: The Maemillan Company, 1928. pp. xiii, 51. 
Bibliography, Table of Cases and Index. $1.00. 

The Position of Foreign States before French Courts. By Eleanor Wyllys 
Allen. New York: The Macmillan Company, 1929. pp. xii, 42. Bib- 
liography, Table of Cases and Index. $1.00. 

The Position of Foreign States before Belgian Courts. By Eleanor Wyllys 
Allen. New York: The Macmillan Company, 1929. pp. xii, 40. Bib- 
liography, Table of Cases and Index. $1.00. 


These three studies, prepared under the auspices of the Bureau of Inter- 
national Research of Harvard University and Radcliffe College, are parts of 
a series which will eventually be combined in a general treatise. No doubt 
they will then be amplified, for they do not purport to be exhaustive, but 
they are already useful introductory monographs. There is no attempt at 
profound philosophical analysis of the subject, the author to a great extent 
contenting herself with the rdéle of collector, albeit a critical collector. The 
studies are based principally on court decisions, with some exposition of 
statutes and decrees and parliamentary debates. There are also citations 
to, and occasionally, summaries of, the views of commentators. Each study 
is well introduced by a brief description of the judicial machinery of the 
country under consideration, and is accompanied by a useful selected bib- 
liography, table of cases and index. It may be suggested that the manner 
of paraphrasing does not always make clear whose views are being set forth; 
that even more should be done in explaining peculiarities of the foreign pro- 
cedural law, as the author has done very well with the French saisie con- 
servatoire; that more care should be used in distinguishing holdings and 
dicta; and that more attention be devoted to the procedural rules to which a 
foreign sovereign plaintiff is subjected. 

Puitip C, JESSuP 
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Algunos Documentos sobre el Tratado de Guadalupe y la Situacién de México 
durante la Invasién Americana. Prélogo de Antonio de la Pefia y Reyes. 
México: Secretaria de Relaciones Exteriores, 1930. pp. xiii, 413. Index. 
$4.00. 

Un Esfuerzo de México por la Independencia de Cuba. Con Prélogo por Luis 
Chavez Orozco. México: Secretaria de Relaciones Exteriores, 1930. pp. 
li, 228. $3.00. 


These two volumes form respectively numbers 31 and 32 of the Archivo 
Histérico Diplomdtico Mexicano. ‘The first could quite properly have ap- 
peared immediately after an earlier number (No. 15 of this series) entitled 
Lord Aberdeen, Texas y California, since both treat of the efforts of Mexico 
to prevent, first by diplomacy and then by arms, the annexation of Texas by 
the United States. The number now under review consists primarily of 
official documents relating, first, to the question of peace or war with the 
United States, second, to the negotiation of the treaty of peace, and third, to 
the attitude of the several Mexican states toward the proposed treaty. Two 
documents of particular interest are the instructions to the Mexican com- 
missioners at Guadalupe Hidalgo and the report of those commissioners de- 
fending the treaty that they had negotiated. 

The second volume does not, perhaps, measure up in value or interest with 
the first. It consists of the despatches sent to Mexico by the Mexican repre- 
sentatives in Washington, Colombia, New Orleans, and Haiti. It includes 


also some correspondence of Minister Poinsett, of Santa Anna, and of some 
Cuban residents in Mexico. The period covered is roughly 1825-1828. 
Each volume has a table of contents and an introduction. The introduc- 
tion to the second volume compensates somewhat for the lack of importance 
of many of the documents selected for publication. Cuanies A. Tam 


Source Book of Constitutional History from 1660. By D. Oswald Dykes. 
New York: Longmans, Green and Co., 1930. pp. xii, 505. Index. 
7.00. 


This Source Book provides a useful selection of reprints of the principal 
documentary sources for the study of the constitutional history of Great 
Britain. In addition, there is an elaborate introduction giving a survey of 
the development of British constitutional law and arranged so that the 
several sections correspond to the chapters into which the documents are 
grouped. Instead of following the traditional method of a chronological 
presentation of the subject-matter, the editor classifies his documents under 
a number of heads, beginning with the Restoration Monarchy and the 
Revolution Settlement, and passing from the organization of Parliament and 
the control over colonial dependencies to questions of public meetings, free- 
dom of speech, personal liberty and habeas corpus. The student thus ob- 
tains an understanding of British constitutional law in which the historical 
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setting of a document is combined with the development of the particular 


branch of the law under consideration. 
C. G. F. 


Le Pacte de Paris du 27 Aoat 1928. By Dr. Robert Le Gall. Paris: Receuil 

Sirey, 1930. pp. 160. 25 francs. 

An immense literature seems to be rapidly accumulating upon the subject 
of the Kellogg-Briand Pact. The present book has the advantage of present- 
ing a French lawyer’s point of view comprehensively and yet within reason- 
able limits. The author gives a history of the negotiations, followed by an 
interpretation of the provisions of the treaty, derived principally from the 
note of Mr. Kellogg addressed to the Powers on June 23, 1928. The author 
believes that it was with this interpretation in view that the Powers gave 
their assent; that therefore such interpretation must be taken as authorita- 
tive in conjunction with the treaty. He proceeds to discuss the lacunae and 
imperfections of the Pact viewed as an instrument of international law, chief 
among which the author mentions the absence of any definition of what con- 
stitutes aggressive and defensive warfare, respectively, the failure to provide 
arbitral procedure, and the failure to adopt positive legal sanctions. The 
book closes with a commentary upon the practical consequences of the Pact, 
particularly its influence upon the League of Nations Covenant, the Locarno 
agreements, Pan American relations and the laws of neutrality. He fore- 
casts in the following terms the probable attitude of the United States in 
the event of a future war coming within the scope of the Pact: “Rupture 
of diplomatic relations with the aggressor nation, benevolent neutrality to- 
ward the victim, acquiescence in the economic or the military sanctions put 


into effect’’ (p. 131). 
ARTHUR K. KUHN 


Nationalism and Internationalism. By Herbert Adams Gibbons. New 

York: F. A. Stokes Co., 1930. pp. xi, 273. Index. 

This book is dedicated to one “who, by seeing the world as it is, helps to 
make it better.’”’ Dr. Gibbons both sees and describes the world from an 
unusually cosmopolitan point of view. Six-sevenths of his book illustrates 
the growth of nationalism by reference to the history of peoples in Europe, 
Asia, Africa and South America. As a historian, Dr. Gibbons contents him- 
self with a narration of events, and does not attempt the réle of philosopher 
or critic; not the why, or the how, but the what, absorbs him in the delineation 
of the past. But as a critic of our world today, he plays the useful part of 
both philosopher and critic, as well as that of narrator. Unfortunately, 
only one-seventh of his book takes up this theme. His accentuation of war, 
at the expense of almost all other factors in the growth of nationalism, he 
freely admits, and asserts as his justification of it that “the subject of na- 
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tionalism cannot be divorced from violence; nationalism calls for the spilling 
of blood, at birth and during growth”’ (p. 124). 

While he believes in the excellence and perpetuity of nationalism, he would 
have it modified by internationalism, as exemplified in the composition of the 
United States and in some of the present currents of European life. “Inter- 
nationalism’’ means to him ‘“codperation”’; and the desperate need of co- 
operation today is shown clearly by his keen and pungent critique of the 
Paris Treaties of 1919 (pp. 190-239). Included within past and present 
forms of coédperation, he points out Freemasonry, the Papacy, Marxism, 
Zionism, economic internationalism, the work of The Hague, the League of 
Nations, Locarno, and the Dawes and Young Plans. 

I. 


India’s Political Crisis. (Johns Hopkins University Studies in Historical 
and Political Science. New Series, No. 7.) By William I. Hull. Balti- 
more: Johns Hopkins Press, 1930. pp. xviii, 190. Index. $2.00. 

This volume gives a résumé of the All Parties Conference of 1928 and that 
of the National Congress which followed, based on notes made at the two 
assemblies and their committee meetings, to attend which the author was 
granted permission (p. 182). What is here related has already appeared in 
the English and Indian press; thus the résumé of the daily meetings does not 
really add much to our knowledge of the Indian problems, nor of the in- 
numerable suggestions for solving them, such as native opinion contemplates. 
Had the author attempted to interpret the movements at present noticeable 
in the area controlled by Britain, as well as the underlying causes of unrest in 
that area, and in the territory governed by the feudal princes, the record 
would have been more interesting and helpful to the student of government 
and social forces in India. As a compilation the volume is good, but, as an 
interpretation of the underlying causes of the surface manifestations of In- 
dian unrest, due to the difference of religions, or of castes, or outlook on life, 
whether under the British or a feudal prince, leaves much to be desired. 

Boyp CARPENTER 


The Mandates System in Reiation to Africa and the Pacific Islands. By 
Elizabeth van Maanen-Helmer. London: P. 8. King & Son, Ltd., 1929. 
pp. 331. Index. 14s. 

The International Mandates. (Johns Hopkins University Studies in Histori- 
cal and Political Science. New Series, No. 8.) By Aaron M. Margalith. 
Baltimore: Johns Hopkins Press, 1930. pp. ix, 242. Index. $3.50. 

Dr. Van Maanen-Helmer sees “ At the basis of the Mandate system . . . 
two fundamental ideas; one that the welfare of weaker peoples must be safe- 
guarded; the other that the material resources in undeveloped parts of the 
earth must be put at the disposal of all nations alike” (p. 237). In her de- 
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scription of the system ‘‘as a working machine” she brings out its effect in 
securing these two results. Her interest in the protection and development 
of the natives and in the importance of the open door, lends color to her ex- 
cellent analysis of the system, including the part which the Assembly and 
Council play in it. The importance of discussion in the Assembly as a 
means of pressure on delinquent governments is made evident (p. 232). 
The author lays stress on the influence of the system beyond the mandated 
territories, and believes that it “has come to play a more and more vital part 
in the evolution of relations between advanced and backward races”’ (p. 7). 
Her book indicates how deep-seated are the difficulties arising from the 
contact of the races, with which the Mandates Commission is confronted. 

Dr. Margalith gives weight to the influences which the administration of 
the mandated territories will have on other colonial governments, especially 
in developing the idea of trusteeship for the natives. His book is a general 
study of the organization and evolution of the Mandates system, but princi- 
pally from a legal and administrative point of view. His legal interest 
leads him to a study of the sovereignty of the mandated territories, from 
which he concludes that sovereignty is neither in the League nor in the Prin- 
cipal Associated and Allied Powers, nor the mandatory State, and thinks 
that ‘“‘as matters now stand, this uncertainty [as to the situs of sovereignty] 
is the greatest asset to the mandatory system.”’ 

Both Dr. Van Maanen-Helmer’s and Dr. Margalith’s books are well docu- 
mented from the records of the Commission. 

JosEPH P, CHAMBERLAIN 


The Franco-Russian Alliance, 1891-1917. By Georges Michon. Trans- 
lated by Norman Thomas. New York: Maemillan, 1929. pp. 340. 
Index. $4.50. 

This volume surveys the history of the alliance from its preliminaries to its 
collapse in the Russian Revolution. The summary account of its formation 
is given a consistency and continuity which appear over-simplified when 
checked with the more detailed study of the period made in Dr. Langer’s 
book on the same subject, reviewed in the April number of this JouRNAL. 
The pact is viewed throughout as aimed, by the French at least, against 
Germany, ignoring the contemporary evidence adduced by Langer ‘‘that it 
was directed, not only by the Russians, but by the French as well, against 
England.” For the rest, the book is an indictment of the criminal folly of 
French statesmen in subjecting the Republic’s destinies to this commitment 
in secret terms with a brutal and inept autocracy, unsound politically and 
socially, chronically insolvent financially, hopelessly incompetent as a mili- 
tary power, faithless and adventurous in its foreign policy. An astounding 
feature of this indictment is the array of public criticism presented through- 
out the life of the alliance, exposing the falsity of its foundations and the 
consequences to which it was leading. The success of its partisans in main- 


846 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


taining its existence is an appalling demonstration of the subversion of free 
institutions by secret diplomacy. The men who staked France’s milliards 
and the peace of Europe in this mad gamble must have had a prize in view. 
Michon’s conclusion is that their primary aim was the undermining of radical 
principles in the Third Republic, rather than revenge for defeat in the Fran- 


co-Prussian War. 
J. V. FULLER 


International Year Book on Civil and Commercial Arbitration. Edited by Dr. 
Arthur Nussbaum. Vol. I. New York: Oxford University Press, 1928. 
pp. xviii, 418. Index. 

This volume is an American edition prepared by the editor from the Ger- 
man text through an arrangement with the American Arbitration Associa- 
tion. The German edition was apparently prepared in 1926, and it seems 
that subsequent volumes will appear from time to time bringing the subject 
up to date. International political arbitration is outside of the scope of this 
work, which deals only with arbitration between private individuals, com- 
panies or organizations in the same country or in different countries. The 
development of private arbitration since the World War is one of the most 
important phenomena in the legal world and is remarkable in its extension to 
such a large number of countries. The subject is admittedly bristling with 
problems, and these problems are discussed in Part I by learned gentlemen 
from a dozen different countries with special reference to the conditions of 
each country. Part II contains a translation of laws and treaties applicable 
to private arbitration in eleven countries using the system. Part III con- 
tains the texts of arbitration rules and conventions of international impor- 
tance occurring in agreements between Chambers of Commerce and other 
like organizations in different countries. Part IV contains extracts from 
court decisions in nine countries, largely dealing with the execution of 
foreign awards. Parts V and VI are given over to a review of the private 
arbitration movement as shown in periodical literature and books on the 
subject. 

L. H. Woo.sry 


Projet de Code des Obligations et des Contrats. Progetto di Codice delle 
Obligazioni e dei Contratti. Commission Francaise d’Etudes de |’Union 
Législative entre les Nations Alliées et Amies. Commission Reale por la 
Riforma dei Codici. Paris: Imprimerie Nationale, 1929. pp. xix, 573. 
This report, containing a proposed Code of the Law of Contracts and Obli- 

gations prepared by the joint efforts of the Italian Royal Commission on 

Code Amendment and a French Commission, the object of which is the Legis- 

lative Union of the Allied Nations, furnishes an interesting indication of the 

tendency towards legal unification transcending national boundaries among 
the Latin Nations. The proposed code is intended to replace the articles 
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and sections of the existing French and Italian codes dealing with the same 
subject. It consists of 739 articles and is the result of an admirable work of 
condensation, selection and arrangement on the part of the commissions, 
embodying the substance of the existing laws and introducing only such 
modifications as are necessary to secure a uniform order and numbering for 
the purpose of citation, elimination of repetitious or outworn matter and, 
where necessary, some adaptation to present conditions. 

The code itself is preceded by an account of the history of the project, due 
originally to private initiative and later adopted officially, and to a recital of 
the principal changes in order or in substance introduced, with explanation 
and justification of such as demand it. Regarding this as an instalment of a 
complete unified system of law, it covers the ground on which national preju- 
dice and conflicting views offer fewest difficulties. If this code is ultimately 
adopted in France and Italy, however, we may confidently hope for further 
development of the idea which inspired it in those nations and in others whose 
legal systems rest on the same foundations. 

JAMES BARCLAY 


La Succession Aux Dettes Publiques D’Etat. By A. N. Sack. Paris: Li- 
brairie Hachette, 1929. pp. 184. Bibliography. 
The first part of this volume, covering one-half of the book, deals with the 


juridical evolution of public property and public debts, and the legal security 
therefor. The author divides the juridical nature of public debts into three 
propositions: (1) that public debts are debts of the State or a public community 
within a State; (2) that such debts are the contractual obligations of a State; 
and (3) that such debts are guaranteed by the entire resources of the State. 
The second part of the book is divided into two chapters devoted to the 
discussion of the succession of public debts, (a) in case of the political trans- 
formation of the State, and, (b) in case of the transfer of territory. Succes- 
sion under circumstances of political changes within a State is discussed in 
respect of royal debts, debts of the crown and debts of the present day. 
Under territorial changes, the author discusses the succession of debts of 
former times and of the present day, and then presents theories which nega- 
tive or affirm the principle of succession of debts in cases of transfer of terri- 
tory. Finally, the author discusses the obligations of debtor States and the 
rights of creditors based upon the principle of succession. 
L. H. 


Die Schiedsgerichts-, Gerichts-u. Vergleichsvertrége des Deutschen Reichs. 
Von Professor Dr. Karl Strupp. Berlin: Georg Stilke, 1929. pp. 253. 
Index. 

Treaties of the German Reich for the settlement of disputes by arbitration, 
by courts of justice and by compromise, is what the title of this work would 


848 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


suggest as to its contents, but it contains really more than is indicated by the 
title, for the first 68 pages give an introductory sketch of the evolution of 
arbitration and other forms of adjudication before and after the World War. 
This is followed by the various treaties, or excerpts from them, which Ger- 
many made with other States, beginning with Switzerland in 1921 and ending 
with the United States in 1928, by the Statute of the Permanent Court of 
International Justice, the chief Locarno treaty and the Kellogg Pact; and, 
unlike so many German works, it contains a subject-index. The brief 
comments which precede the documentary part of the book are based upon 
original sources and cover a wide field of investigation. The work is dedi- 
cated to Dr. Gustav Stresemann; and if Germany is today the leading theo- 
retical and practical protagonist in the attempt to formulate rules for the 
avoidance of war, Dr. Stresemann surely deserves the chief credit, for it was 
the realization of his political program that resulted in the Swiss treaty of 
1921, in Locarno, in adherence to the League of Nations, in acceptance of the 
Optional Clause, and, finally, the Kellogg Pact. 


Internationale Zusténdigkeit. Von Dr. iur. Robert Neuner. Mannheim- 
Berlin-Leipzig: J. Bensheimer, 1929. pp. vi, 54. Rm. 3.50. 
This technical study on international competence is the sixth number of 
new German series on civil processes which, according to the author, has not 
yet been clearly defined by German practice and law. Perhaps the nature of 


the work can best be indicated by reminding the reader that there is no 
uniform rule among the different States concerning the question of inter- 
national competence; that in France, for example, the Civil Code provides 
that “‘a foreigner who is not a resident of France can be cited before a French 
tribunal for the execution of an obligation contracted by him with a French- 
man; he can be tried by a French tribunal for an obligation contracted by him 
in a foreign country with a Frenchman; and a Frenchman can be tried by a 
French tribunal for an obligation contracted by him in a foreign country 
with a foreigner.’”’ On the other hand, a foreigner may bring action against 
a Frenchman in a French court only if the latter does not accept the jurisdic- 
tion of a foreign court. Dr. Neuner not only includes in his discussion a 
statement of the rules and practices in Austria, Germany, Italy and England, 
but also shows the connection between private municipal law and private 
international law. Naturally such questions as residence, citizenship, na- 
tionality and courts of various jurisdictions are brought into the discussion in 
the attempt to formulate principles and general concepts which he hopes may 
place German practice on a more definite foundation. 


Das Seeschiffahrtsrecht der Sowjetunion. Von Dr. Heinrich Freund. Stutt- 
gart: Ferdinand Enke, 1930. pp. viii, 153. Rm. 9. 
This study is worth the attention of students of international law, not 
merely because it describes the evolution and present status of the marine 
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commercial code under the Soviet Union, but because it gives the attitude of 
a State which has nationalized its former private shipping interests and for- 
mulated a new set of regulations unlike anything heretofore existing. The 
last 90 pages contain a complete translation into German of the new Russian 
Marine Code, proclaimed in June, 1929. There are two stages in the 
evolution of this code: the first from 1917 to 1921, characterized by the aboli- 
tion of private property; the second, from 1921 to the present time, in which 
the revolutionary theory of property is still adhered to, but the distinction be- 
tween public and private ships is more sharply drawn, and new regulations 
are formulated for the future. Dr. Freund has rendered a distinct service in 
giving a synthesis which brings the Soviet policy up to date and makes it 
available to those who do not read the Russian language. 


Mitteilungen der Deutschen Gesellschaft fiir Vélkerrecht. Edited by Dr. 
Walter Simons. Heft 9. Berlin: Carl Heymanns, 1929. pp. xvi, 143. 
Index. Rm. 7. 

The German Society for International Law has, since its formation in 
1917, published the proceedings of its meetings in nine successive numbers. 
Until 1928 these were published by the President of the Society, Dr. Theodor 
Niemeyer of Kiel. With the present issue the publication is taken over by 
Heymanns, who also has the back numbers for disposal (2 to 4 marks per 
issue). The present number contains three papers and discussions and the 
reports of two committees on the following subjects: International private 
law of movable property, by Dr. Frankenstein; the Jurisdiction of the In- 
ternational Court of Arbitration, by Dr. Simons, and the Kellogg Pact, by 
Dr. Kunz. The report of the Committee on the League of Nations, given by 
its chairman, Dr. Schiicking, deals with the scope of Article 18 of the Cove- 
nant, that is, the kinds of agreements that require registration with the League 
to become effective. The other report, given by Dr. Strupp in behalf of 
the Committee on Citizenship, is especially concerned with the question of 
dual citizenship. Appended to the report is a supplementary draft proposal 
for the codification of that part of international law which deals with citizen- 
ship. 

Karu F. GEISER 


Africa and Some World Problems. By General J. C. Smuts. London and 
New York: Oxford University Press, 1930. pp. viii, 184. Index. $2.50. 


This volume contains six addresses delivered in England during November, 
1929; three dealing with Africa, two with World Peace, and one with De- 
mocracy. The author first sketches the story of African exploration, dwell- 
ing on the political and economic results that followed. He considers that 
in the interests of Africa a white community should form the “steel frame- 
work”’ of the population, the work of the missionary and the civil servant, 
however valuable, being insufficient. The natives, it is urged, should be 
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allowed to develop on their own lines under native chiefs, though subject to 
white control in the weightier matters of government. Anent world peace, 
General Smuts reasons that the Kellogg Pact rather than the Geneva Proto- 
col is in line with the League Covenant, since the Pact, by outlawing “ pri- 
vate”’ war, fills a gap in the Covenant. But in order that (illegal) “ pri- 
vate’’ and (permissible) “‘public’’ war may be authoritatively differentiated, 
the General desires an international convention, the United States of Amer- 
ica participating. Such a convention, he argues, would, moreover, settle 
the question of the freedom of the seas, and evolve a workable scheme of 
sanctions from Article 16 of the Covenant. Concerning democracy, the 
writer declares that politicians today are rather puppets than guides, and 
begs a place in governmental affairs for the scientific expert, who is unin- 
fluenced by popular sentiment—a principle illustrated in international 
policy by the Dawes and Young Commissions. 

This suggestive volume merits thoughtful consideration by those who, 
theoretically or practically, are interested in modern problems of govern- 
ment. 

H. Rosson 


BOOK NOTES 


Nationernas Férbund, i dess stallning till Folkrdttssystemet. By Sune Holm. 

Stockholm: Uddevalla Tryckeri, 1929. pp. 142. 6 Kr. 

Sune Holm has outlined a convenient handbook of the League of Nations 
in its relation to the ‘‘system of Public Law.” He considers that the general 
system of public law is not dependent upon the individual States for exist- 
ence; which gives the League of Nations an excellent status in international 
affairs. Hence he has dealt with five outstanding topics: (1) the construc- 
tion of the order of the universal public law, (2) the State in public law, (3) 
“competence” of public law, (4) the producing of public law and the organ 
for its production, and (5) sanction in public law. Of necessity the work is 
brief and far from exhaustive. 

T. KALIJARVI 


Précis de Droit international privé. By P. Arminjon. Paris: Librairie Dal- 
loz, 1929. Vol. II, pp. iv, 489. Fr. 50. The initial volume in this series 
was reviewed in this JouRNAL in 1925, Vol. 19, p. 649. The present vol- 
ume concerns Les Personnes, les Biens, les Actes juridiques et les Obligations. 

International Law Situations with Solutions and Notes. Naval War College, 
1928. Washington: Government Printing Office, 1929. pp. vi, 115. 
Index. Three situations are dealt with, one each concerning maritime 
jurisdiction, carriage of mail in time of war, and enemy persons on neutral 
vessels. ‘The discussions were conducted and the notes prepared as usual 
by Professor George Grafton Wilson, editor-in-chief of the JOURNAL. 
The discussions aim to consider the situations from the point of view of 
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the belligerent on the offensive, the belligerent on the defensive, and the 
neutral. 

Die englisch-belgischen Aufmarschpline gegen Deutschland vor dem Weltkriege. 
Eine militarische Studie iiber die ‘Conventions anglo-belges”’ mit neuen 
Dokumenten. By Carl Hosse. Vienna: Amalthea-Verlag, 1930. pp. 
65. Appended to the book are texts of documents, plans and maps. The 
book is distributed by the Zentralstelle fiir erforschung der Kriegsursachen, 
Leiter: Alfred Von Wegerer of Berlin. 

Recueil de Travaux offert par la Faculté de Droit de ? Université de Neuchatel 
a la Société Suisse des Juristes d lV’ occasion de sa réunion a Neuchatel 15-17 
septembre 1929. Neuchatel: Imprimerie Paul Attinger, 1929. pp. vi, 271. 
The contribution of Professor Ed. Béguelin entitled Hn souvenir de Vattel, 
1714-1767 (pp. 33-176), and the contribution of Professor Max Petitpierre 
entitled Le droit applicable a la succession des étrangers domiciliés en Suisse 
(pp. 237-270), will be of especial interest to readers of the JouURNAL. 

Annuaire de la Société des Nations, 1929. Geneva: Editions de |’Annuaire 
de la Société des Nations, 1929. pp. xvi, 655. Index. Third year. 
Edited under the direction of Georges Ottlik. The first issue of this an- 
nual publication was noticed in the JourNAL for 1928, Vol. 22, p. 493. 

Fifth Annual Report of the Permanent Court of International Justice. Publica- 
tions of the Permanent Court of International Justice, Series E, No. 5. 
Leyden: A. W. Sijthoff, 1929. pp. 497. Fl. 7. This report covers the 
period of the Court’s activities from June 15, 1928 to June 15, 1929. It 
gives authentic information in regard to the Court and Registry, Statute 
and rules, jurisdiction, judgments, orders and advisory opinions, publica- 
tions and finances, during the period covered by the report. It also in- 
cludes a digest of the court’s decisions from the beginning, a bibliography 
of the Court, and a collection of texts giving jurisdiction to the Court. 

Sovereign Rights and Relations in the Control of American Waters. By Ernest 
C. Carman. Reprinted from Southern California Law Review (Decem- 
ber, 1929, February and April, 1930), pp. 90. A scholarly and exhaustive 
study of the national and state policies and laws of the United States, on 
the Continent of North America, with some reference to the attitude of 
the United States in international waterways controversies outside the 
Continent of North America. This publication is apparently intended to 
furnish the entire historical background to the Colorado River Compact 
The text is interesting to the layman; the voluminous footnotes make the 
pamphlet a desirable reference work for the lawyer. 

The Sino-Russian Crisis: The Actual Facts Brought to Light. Published by 
the International Relations Committee, Nanking, China. pp. 105. 
Contains an introductory statement of 21 pages and 11 appendices in 
which are included the texts of Chinese statements, Soviet notes, and 
relevant agreements between China and Russia. 

Syllabus on Extraterritoriality in China. By the Citizens’ League. Pub- 
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lished under the auspices of the Committee on the Abolition of Extraterri- 
toriality in China. 2nd edition, Nanking, November, 1929. pp. 132. 
Contains six chapters dealing with the history, working, defects and aboli- 
tion of extraterritoriality, and legal reform in China and the passing of 
extraterritoriality outside of China. Appendices contain lists of treaty 
provisions, modern courts and prisons, a digest of cases illustrating 
abuses of extraterritoriality, and a bibliography. The first edition of the 
syllabus was issued in mimeographed form at Shanghai in July, 1929. 

Abolition of Extraterritoriality in China. Published by the International 
Relations Committee, Nanking. pp. iv, 86. An introduction is con- 
tributed by the Minister of Justice of the Nationalist Government, fol- 
lowed by two articles by Chinese jurists and the text of the correspondence 
between the Nationalist Government and the Powers in 1928 and 1929. 
The recommendations of the International Commission on Extraterri- 
toriality of 1926 and a list of modern courts in operation are also included. 

The Nationalist Program for China. By Chao-Chu-Wu. New Haven: 
Yale University Press, 1929. pp. vi, 112. $1.50. A reprint of lectures 
and conferences of the Chinese Minister to the United States at the In- 
stitute of Politics, Williamstown, Mass., in 1928. The lectures deal with 
the domestic and foreign programs of the Kuomintang party in China and 
the conferences are on Manchuria. 

Transactions of the Grotius Society. Volume 15. Papers read before the 
Society in the year 1929. London: Sweet and Maxwell, 1930. pp. 
xxiii, 171. 10s. The papers printed in this volume are on the subject 
of the Gondra Treaty, by Don V. B. Galeano; International Cartels, by 
Francis de Kirdly; The New International Law, by Alejandro Alvarez; 
Recognition, by Sir John Fischer Williams; Public Law and Public Order, 
by J. B. Bernier; Tacna-Arica, by Cecil Jane; The Relations of the Execu- 
tive and Judiciary, by F. T. Grey; and the Nationality of Married Women, 
by F. Llewellyn Jones. Information in regard to the membership and 
work of the Society is printed in the front of the volume, and indices of 
the first fifteen volumes of the Transactions conclude the volume. A 
notice states that volume 1 of the Transactions has been reprinted and is 
available for 10s. 6d. 

Japan in the League of Nations. By M. Matsushita. (Studies in History, 
Economics, and Public Law.) New York: Columbia University Press, 
1929. pp. 175. Index. $3.00. The history of Japan’s part in estab- 
lishing the League and participation in the activities of the Assembly, the 
Council, Secretariat, Commissions and Committees, and of Japan’s in- 
terests in the League. 

Problems of the Pacific, 1929. Proceedings of the Third Conference of the In- 
stitute of Pacific Relations, Nara and Kyoto, Japan, October 23-November 
9, 1929. Edited by J. B. Condliffe. University of Chicago Press. pp. 
xv, 697. Index. $5.00. Consists of three parts with maps and diagrams. 
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Part I contains a summary of round-table discussions on the ma- 
chine age, food and population, industrialization, extraterritoriality, 
foreign concessions and settlements and the financial reconstruction of 
China, Manchuria, and diplomatic relations in the Pacific. Part II con- 
tains papers on the industries of the countries of the Pacific area, on extra- 
territoriality in China, the international settlement at Shanghai, and 
various aspects of Manchurian questions. Appendices give data regard- 
ing these conferences and the Institute under whose auspices they are held. 

Grotius Annuaire international pour l'année 1930. The Hague: Martinus 
Nijhoff, 1930. pp. viii, 291. Gld.12. Four leading articles are devoted 
to Mgr. W. H. Nolens and international law, the international convention 
concerning the abolition of prohibitions on importations and exportations, 
the Red Cross and the Netherlands, and the Fourth Scientific Congress 
of the Pacific held in Batavia in May, 1929. These are followed by a 
chronicle of international events, accounts of Holland in the League of Na- 
tions and in the International Labor Organization, of the Academy of 
International Law and the Library of the Peace Palace at The Hague. 
Information is also provided in regard to the Permanent Court of Interna- 
tional Justice and the Permanent Court of Arbitration at The Hague, 
international conferences held in 1929, and Dutch organizations for inter- 
national law and international relations. A bibliography and an ana- 
lytical table of previous volumes in the series, 1913-1930, conclude the 
present issue. 
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